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A FRENCH LAWYER LOOKS AT 
BRITISH COMPANY LAW * 


As everyone can presume, the title of this lecture is a tribute to 
Harry Lawson. A Common Lawyer Looks at the Civil Law * was 
such an enrichment both for the civilian reader and for the common 
lawyer that one is tempted, if not to emulate the master, at least to 
try to follow his path. I have been, among other fancies, a student 
of British company law for perhaps the last two decades. My interest 
in British company law was prompted by the feeling that for a 
foreigner much profit could be derived from the research, that much 
in British company law could be of aspiration to someone seeking 
to improve his national law.2 I have never been disappointed. 
Occasionally, however, I have been surprised by what appeared to 
me possible weaknesses of British company law. In this lecture, I 
shall try to collect my various reactions. Thus, judgments will some- 
times emerge froni my remarks even though my purpose is not in 
the least to bestow the palm to your law or to ours. It goes without 
saying that I shall,endeavour to be absolutely candid. It would be 
ridiculous to try to “ sell ”.you French company law while for more 
than a century, we have received so much from you. On the other 
hand, it would be unworthy of you to hide my feelings when on 
some other points I prefer French law. f 

Obviously, it will not be possible to consider all aspects of com- 
pany law. Somewhat arbitrarily perhaps, my remarks will concentrate 
on two points, namely: the environment of British company law and 
the organisation of a company.* 











* The Tenth Chorley Lecture delivered at the London School of Economics, 
June 10, 1981. R 

1 With a foreword by Hessel E. Yntema (1953). 

2 Compare O. Kahn-Freund, “On Uses and Misuses of Comparative Law ý 
(1974) 37 M.L.R. 1. : 

3 For an earlier and broader comparison of European (especially French) and 
British company law, see J. A. Usher, “ The Rights of Individual Shareholders in 
Companies,” in J. W. Bridge, D. Lasok, D. L.’ Perrott and R. O. Plender (eds.), 
Fundamental Rights (1973), p. 254; A. Tunc, “A Comparison of European and 
British Company Law,” in C. M. Schmitthoff (ed.), The Harmonisation of European 

- Law (1973), p. 28. ` 
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I. THE ENVIRONMENT OF BRITISH COMPANY LAW 


By this broad and somewhat vague term: “environment,” I wish 
to refer, first, to some institutions which contribute to a proper 
working of the law and, secondly, to the sources and mechanisms 
of the law. ‘ í 

Institutions 


Institutions within which the law operates may be as important as 
the law itself, or even more important: this is the first lesson I 
derived from the study of British company law. i 

We can envy your financial press or even the financial section of 
your best newspapers. They bring to the ordinary shareholder 
information and elements for judgment and decision. They are 
also part of the conscience of the managers of companies and 
permanently press them to work ethically and efficiently. The 
French financial press has greatly improved since the Second World 
War, partly under the influence of the C.O.B., to which I shall come 
later. As far as I can see, however, it has not yet reached the level 
of yours. 

It was also a great surprise for a French lawyer before the 
Companies Act 1980 to find that you had no procedure whatsoever: 
for the control of the payments of shares in kind, not only in private 
companies, but in public ones, where the danger of a lack of con- 
trol for those who have paid in cash is obvious and seems important. 
In France, we have long been accustomed to a lengthy pro- 
cedure *: appointment by the court of one or more commissaires 
aux apports, report by them to the shareholders and approval by 
the shareholders in a statutory meeting which votes the creation 
of the company. The lack of procedure in Great Britain was to a 
certain extent made possible by the amount of disclosure required 
for the flotation of the capital. As far as I can see, however, the 
main substitutes to an official and formal control were the ones 
exercised by issuing houses, brokers and jobbers, and the Stock 
Exchange. I quote from Gower’s Principles of Modern Company 
Law ê: : 

“The new issues market is now virtually monopolised by a 





4 See Loi no. 66-537 du 24 juillet 1966 sur les sociétés commerciales, Art. 80;— 
J. Hémard, F. Terré, P. Mabilat, Sociétés anonymes, Vol. I, nos. 713-729 (1972); 
J. Hamel, G. Lagarde, A. Jauffret, Droit commercial, Vol. II, nos. 606-608 (2nd 
ed., 1980); R. Roblot, Traité élémentaire de droit commercial de Georges Ripert, 
Vol. I, nos. 1093-1100 (10th ed., 1980); Y. Guyon, Droit des affaires, no. 287 (1980). 
In the case of a “private” company (constitution sans appel public à l'épargne), 
there is no statutory meeting, but control of payments in kind is still necessary: ' 
see Loi 1966, Art. 86;—Hémard, Terré, Mabilat, op. cit. no. 783; Hamel, Lagarde, 
Jauffret, op. cit., no. 618; Roblot, op. cit. no. 1130; Guyon, op. et loc. cit. 

5 For a reappraisal of the disclosure philosophy in company law, see L. Sealy, 
“The Disclosure Philosophy and Company Law Reform” (1981) 2 Co. Law. 51. 
Such a questioning was started in the United States some years ago. The most 
radical attack against the disclosure philosophy is probably H. Kripke, The SEC and 
Corporate Disclosure. Regulation in Search of a Purpose (1979). 3 

5 (4th ed.) by L. C. B. Gower, J. B. Cronin, A. J. Easson, Lord Wedderburn of 
Charlton (1979; supplement 1981). 
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small number of firms who are experts in this type of trans- 
action.... Most of these firms are members of the Issuing 
Houses Association and their high repute, and their determin- 
ation not to forfeit it, are probably the greatest safeguards 
which: the public have.... In most cases they... will incur a 
risk either to their pockets or their reputations, or both. Hence 
the close scrutiny which they give to issues which they sponsor 
is a far more effective restraint on fraudulent or uneconomic 
issues than any legal regulations.” 7 


I read further that “‘ brokers and jobbers are as reluctant as issuing 
houses to be associated with a dubious issue” and that: “ The 
scrutiny of the Stock Exchange is the second major safeguard of 
the interests of investors.” ° I do not think that in France, the 
counterparts of these various institutions exercise the same degree 
of control for the protection of investors. However, here again, it 
is fair to say that the situation has greatly improved during the last 10 
years, largely under the influence of the C.O.B. 

The value of British financial'institutions leads me to what is for 
a Frenchman a subject of amazement: the extent and the strength 
of the self-regulation they exercise on securities dealings. For com- 
panies whose shares are listed on the Stock Exchange, the Listing 
‘Agreement is much more exacting on many points than the law as 
declared by the courts and by ‘Parliament, and its rules—which 
under the “ Agreement ”' may be unilaterally changed—have for 
practical purpose the same imperative character. While a number 
of persons, in the French financial community, still resent the 
measures taken against insider dealings, it is striking to read the 
requirements contained in the Model Code for Securities Trans- 
actions by Directors of Listed Companies adopted by the Stock 
Exchange on October 25, 1977. We do not have in France anything 
comparable to rules 2.1, 2.2, 3.1, 3.2, requiring a director to notify 
the chairman before dealing in any securities of the company and 
to abstain from any dealing during periods of two months preceding 
announcements of the company’s annual or half-yearly results. 
Similarly, the regulation of take-overs and mergers is in France 
mainly under the responsibility of the Ministry of Finances and 
the C.O.B., an official institution.?° A fortiori, we do not have in 
France such a body as the Council for the Securities Industry, 
associating in a common effort representatives of the various sectors 
of activities interested in the proper functioning of the securities 
market and in the proper financing of the British industry through 
securities issuance. It is impressive to see how earnestly the Council 
takes its responsibilities (it is true that it was set up to be earnest .. .). 
It is a lesson to see how severely it considers unfair insider dealings, 








7 At p. 340. 

8 At p. 349. 

® At p. 349. ` 

10 See Roblot (supra, note 4), Vol. II, nos. 1890, 1891 (9th ed.,-1981); Guyon 
(supra, note 4), nos. 594-604, 
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going as far as recognising its own limitations and calling on Parlia- 
ment to make them a crime—which has been done, of course, by 
the Companies Act 1980. 

Certainly, the efforts -of self-regulation of the City and especially 
the securities industry deserve admiration and, to a certain extent, 
envy. However, a French lawyer concerned with the ethics of busi- 
ness may also derive some satisfaction from the work done in 
France by the Commission des Opérations de Bourse, currently 
called the C.O.B. My present concern is with British, not French, 
company law. I may, however, say that the C.O.B., created in 1967 
and which presently works with a small staff of 47 professional and 
42 clerical assistants, after a slow start, has already greatly improved 
the environment of French company law and the law itself. Suffice 
it to read the C.O.B.’s annual reports to follow the improvements 
it has brought to every aspect of disclosure, to the accounting and 
auditing, to the financial press, to the practice of shareholders’ 
meetings, to the fight against unfair insider dealings, to the regula- 
tion of take-over bids, etc.™ It isnot my task to try to assess the 
respective merits and weaknesses of self-regulation and regulation 
by a public body. But my admiration for the British self-regulation 
does not detract me from the feeling that our experience with the 
C.O.B. is now a very positive one—in contrast perhaps with the 
relatively pale showing of the Department of Trade apart from its 
legislative activity. 


Sources and mechanisms of the law 


I have sincerely expressed admiration for British financial institu- 
tions. I should now confess less admiration for the technical state 
of the law. 

My complaint is not only that the law has to be found in four 
companies Acts (1948, 1967, 1976, 1980), plus a number of more 
specific Acts, including the European Communities Act 1972, a 
great wealth of delegated legislation and the Stock Exchange regula- 
tion as regards listed companies. After all, private initiatives have 
for a part remedied the situation, and I wish especially to refer to 
Professor Clive M. Schmitthoff’s diligence as editor of Palmer’s 
Company Law, providing -us, in Volumes II and IM, with an 
excellent working tool as far as legislation and regulation are 
concerned. 

My complaint goes further, and deeper. As a Frenchman, I am 
accustomed to finding the basic principles of the law and all the 
important rules in Codes and statutes, secondary rules in decrees, 
and the judicial application and interpretation of such principles 
and rules in judicial pronouncements. When experience reveals 


11 See also N. Decoopman, La Commission des opérations de bourse et le droit 
des sociétés (1980); M. Vasseur (ed.), Les autorités boursiéces créatrices de droit 
(1981); Roblot (supra, note 4), Vol. II, nos. 1852-1855 (9th ed., 1981): Guyon (supra, 
note 4), nos. 453, 778. 
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that the law is deficient, defective or obsolete, I am accustomed to 
seeing the courts doing their best to adjust the law to new needs 
or new expectations if they feel that this is within their power, or 
otherwise Parliament intervening in order to change the law. 
British company law also operates on three levels, but these levels 
are different. Basic rules and sometimes principles are to be found 
in judicial pronouncements; above them stands a thick layer of 
legislation and regulation at least as bulky as it is in France; finally, 
contemporary judicial pronouncements provide both the authorita- 
tive interpretation of the legislation and regulation and a certain 
adjustment of the earlier pronouncements to contemporary needs 
and expectations. 

The problem of British company law, in the eyes of a French 
lawyer, lies in the rigidity of the basic rules or principles enunciated 
in judicial decisions, often made in the nineteenth century or at 
the beginning of the twentieth, at a time when problems raised by 
companies were different from the contemporary ones and when 
investors’ protection was not considered as important as it is today. 
While American courts have currently disregarded the old prin- 
ciples, the English courts consider themselves bound by them. They 
strive, however, reaching for results satisfying the present needs 
and expectations. As a consequence, the law may be very confused; 
it may be composed of a number of decisions made in the circum- 
stances of the cases and from which it is very difficult to extract 
guiding principles or rules. Such is the situation as regards, for 
instance, the doctrine of ultra vires, the rule in Turquand’s case, 
the rule in Foss v. Harbottle.* As regards the latter, the valiant 
effort of Vinelott J. in the Prudential cases ™® for giving a remedy, 
especially through a derivative action, to a minority shareholder, 
victim of a “ misleading and tricky” circular, has clarified some ` 
problems, but also added to the confusion on many others.** Was it 
because Vinelott J. has been too bold? ** Where is the royal wise 
path that no one has yet been able to discover on this problem? 
Since Lord Chorley greeted the creation of the Law Commission,** 
a French lawyer speaking in a Chorley Lecture may be allowed to 
confess not understanding why the Department of Trade, when 





12 See Gower (supra, note 6), respectively at pp. 161-180, 181-213, 641-656. 

13 Prudential Assurance Co. Ltd. v. Newman Industries Ltd. [1979] 3 All E.R. 
507; Prudential Assurance Ltd. v. Newman Industries Ltd. (No. 2) . [1980] 3 
W.L.R. 543; [1980] 2 All E.R. 841. See comments: on the first case: Boyle (1980) 
1 Co.Law. 97; on the second one: C. M. S. [1980] J.B.L. 193, 415; Boyle (1980) 
1 Co.Law. 241; J. A. Jolowicz [1980] C.L.J. 237; L. S. Sealy [1981] C.L.J. 29; 
Wedderburn (1981) 44 M.L.R. 202. See also, on Templeman J.’s decision in the 
Pennell’s case: S. J. Burridge, “ Wrongful Rights Issues” (1981) 44 M.L.R. 40; 
same author, “ Minority Shareholders: a Further Ray of Hope” (1981) 2 Co.Law. 
107. [The (No. 2) decision in the Prudential case has now been overtaken by the 
Court of Appeal’s reversal of Vinelott J., The Times, July 31, 1981.—Gen. Ed.]. 

14 See the various comments referred to supra, note 13: 

15 See W. (1981) 44 M.L.R. 202. 

16 Lord Chorley and Gerald Dworkin, “ The Law Commission Act 1965 ” (1965) 
28 M.L.R. 675. g 
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preparing a reform of company law, does. not, in the manner 
expected from the Law Commission, study the problems involved 
in the application of some doctrines and incorporate the solution 
which would today appear the most desirable in a text which would 
stand by itself. Surely, devising a reasonable regulation of minority 
shareholders’ suits, to come back to that problem, is not beyond the 
“capability of human intelligence.’ French law, for instance, gives 
to shareholders the individual right of claiming damages against 
the directors for the benefit of the company. If some of them hold 
at least one-twentieth of the share capital, they may act in com- 
mon. They initially bear the cost of the action, but such cost is 
trivial when compared to what it is in the United Kingdom and 
they will be reimbursed if they win the case. Those provisions 
may be too narrow in their scope, as they only relate to the 
directors’ liability (hence other remedies judicially created con- 
. sidered below). They are not entirely free from problems. But the 


nature and,scope of the problems cannot be compared to what _. 


they are in British law. In the present British practice, a piece of 
legislation is sometimes superimposed over an unfortunate judicial 
tule. But the statute does not eliminate the rule. On the contrary, 
it takes it for granted and eliminates or alleviates only some of its 
results. l ' io 

Thus, Percival v. Wright? was criticised by the Cohen Com- 
mittee 1° and rejected by the Jenkins Committee 0. it runs, not 
only against contemporary public conscience, but also against the 
efforts of the legislator from the 1948 Act to the 1980 one, as well 
as the efforts of the Stock Exchange and the Council for the 
Securities Industry. It is still good law, however. The drafters of 
section 46 (2) of the 1980 Act have even found it convenient to use 
it, as well as Foss v. Harbottle. Why not eliminate it from the law 
(and find some other expression as regards the enforcement of the’ 
directors’ duties towards the company’s employees)? 

In an article written in honour of Professor Kurt Lipstein, I 
have given another example: the rules governing contracts in 
which a director has an interest.” Here, we find five layers of law: 





17 See A. Boyle, “ Minority Shareholders’ Suits for Breach of Directors’ Duties ” 
(1980) 1 Co.Law. 3; Sealy [1981] C.L.J. 29; W. (1981) 44 M.L.R. 202. As regards 
French law, see Loi 1966, Arts. 245, 246, Décret 1967, Arts. 200, 201; Hémard, 
Terré, Mabilat (supra, note 4), Vol. II, nos. 1201-1205; Hamel, Lagarde, Jauffret 
(supra, note 4), nos. 662-664; Roblot (supra, note 4), t. I, no. 1374; Guyon (supra, 
note 4), nos. 462-465; P. Merle, E. Chevallier-Merle, L’application jurisprudentielle 
de la loi du 24 juillet 1966 sur les sociétés commerciales, nos. 264-266, 

18 [1902] 2 Ch. 421. See however the decision of the Supreme Court of New 
Zealand in Coleman v. Myers [1977] 2 N.Z.L.R. 225 (N.Z.C.A.) and the comment 
by B. A. K. Rider (1977) 40 M.L.R. 471. 

19 Cmd. 6659, paras. 86 and 87. 

20 ‘Cmnd. 1749, paras., 89 and 99 (b). i 

,21 A. Tunc, “On the virtues of codification: The contracts in which a director 
is interested” (1980) Multum non multa. Festschrift fiir Kurt Lipstein 343. See also 
I. Balensi, Les conventions entre les sociétés commerciales et leurs dirigeants (1975, 
foreword J. Hémard). 
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the rule in Aberdeen Ry. v. Blaikie, which prohibits such contracts; 
the waiver clauses which are so necessary that the legislator itself 
recommends them in putting one in Table A, at section 84 (3), the 
disclosure requirements of section 199 of the 1948 Act, as amended 
by Schedule 3, section 25 to the 1980 Act, the further disclosure 
requirements of sections 54 to 66 of the 1980 Act and, finally, for 
listed companies, the additional requirements of the Listing Agree- 
ment. To a French lawyer, I must confess, the two first layers seem 
dead wood: since contracts in which a director is interested are 
always dangerous for a company, but may be necessary for its own 
benefit, the task of the legislator is to set up a procedure of control 
and, when the procedure appears unsatisfactory, to amend it. 

Because the British legislator has such a respect for the common 
law background that it practically never dares to prepare a tabula 
rasa in order to build a new law, its interventions may have the 
result of increasing the complexities of the law: such was, for 
instance, the result of section 9, subsections (1) and (2) of the 
European Communities Act 1972. The opportunity was, missed to 
radically simplify and improve the law as regards the ultra vires 
and Turquand problems.”? Perhaps, we Frenchmen, are too rational 
(in our visions, if not always in our behaviours): for centuries, we 
have believed in codification and we have, experienced the value 
of a law stated in a simple’ document, even if, or, more precisely, 
mainly when this document leaves for its application a certain 
amount of discretion to the judge. 5 

' There, however, we touch a larger problem: our different habits 
as regards the function and style of legislation.** As you know, the 
drafters of the ‘Civil Code considered that the task of the legislator 
was to state in relatively broad terms the principles and the main 
rules of the law, leaving to the judge the task of applying them to 
the diversity of life and adjusting them to contemporary needs and 
expectations. The modern French legislator, it is true, does not 
always remain faithful to this conception: many statutes, mainly 
on economic or social matters, are perforce full of details. How- 
ever, we come back to the traditional conception as much as pos- 





22 Compare Gower (supra, note 6), pp. 178-180, 184-205. On codification in 
English Law, see H. L. Diamond, “La codification du droit anglais” (1981) 27 
Annuaire de Législation Française et Etrangère 1. 

23 Compare K.' Zweigert and H. Kotz, An Introduction to Comparative Law, 
Vol. I, translation T. Weir, pp. 270-272 (1977); R. David, English. Law and French 
Law, pp. 24-26 (1980); A. A. Levasseur, “ Bridging the Channel” [1980] 41 
La.L.Rev. 69; J. A. C. Smith, “ Legislative Drafting—English and Continental,” 
[1980] 1 Stat.L.R. 14; F. H. Lawson “The Art of Drafting Statutes—English 
Style,” Festschrift fiir Konrad Zweigert (1981), p. 879. A number of British jurists 
have questioned their own tradition. See in particular Sir William Dale, Legislative 
Drafting: A New Approach (1977); Lord Diplock, ‘‘ The Courts as Legislators ” 
(1965), reproduced in B. W. Harvey (ed.), The Lawyer and Justice (1978), pp. 265, 
280; Statute Law Society, Renton and the Need for Reform (1979): Lord Simon of 
Glaisdale [1980] C.L.J. 371, reviewing P. Devlin, The Judge (1979); J. A. C. Smith 
(supra); W. Dale, “ Statutory Reform. The Draftsman and the Judge” (1981) 30 
LC.L.Q, 141. See also, of course, the articles published in the Statute Law Review, 
created in 1980. ; 
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sible. Insider trading is a striking example: in France, the crime is 
defined and the punishment provided in a single sentence of 12 
lines,?* while Part V of the Companies Act 1980 covers nine pages. 
The French courts were able to apply the law without any special 
difficulty. When experience revealed some loopholes in the definition 
of the crime, the C.O.B. suggested the addition of a few words to 
‘the text of the statute; a bill to that effect is presently before Parlia- 
ment.” In the United Kingdom, Acts of Parliament seem to be 
drafted in complete distrust of the courts, in complete negation of 
any intelligence or even common sense of the judges. Such an 
attitude may have historical reasons and even some excuses in the 
traditional habits of interpretation of statutes. However, while 
the value of the British judiciary is admired and envied all over the 
world, it may be high time for it and for Parliament to start a 
process of reconciliation. 

So much for the environment of the company law. I should now 
turn to the organisation of a company. 


II. THE ORGANISATION OF A COMPANY 


A first surprise awaits the French lawyer looking for the rules 
governing the organisation of a company: while the French 1966 
Act deals in consecutive order with the board of directors (or the 
directory and the supervisory council), the chairman of the board 
_and his alternates, and the shareholder’s meetings, and while it 
offers, mainly when read in conjunction with the 1967 Decree, a 
relatively complete expression of the law, what a French lawyer 
finds in the British 1948 Act appears to him strangely sketchy. The 
regulation of shareholders’ meetings, it is true, is relatively precise, 
but what are the powers of the shareholders in general meetings? 
From section 176, it appears that every company shall have at least 
‘two directors if it is a public company, one if it is a private one. 
But is there no upper limit to the number of directors? How long 
may they remain in office? and how is it that the powers of the 
directors (“the business of the company shall be managed by the 
directors ”) are not expressed in the Act, but only in the First 
Schedule, Table A,”* the provisions of which may be excluded or 


24 Art. 10-1 of the Ordinance no. 67-833 of September 28, 1967, as amended 
by the Statute no. 70-1208 of December 23, 1970. The provision roughly reads as 
follows: “ Sentence of imprisonment for any period from two months to two 
years, and/or a fine of from Fr. 5,000 to Fr. 5,000,000 or four times the amount 
of the profit made, shall be pronounced against the persons referred to in s. 162-I 
of the statute of July 24, 1966 [those are the directors and their spouses], as well 
as any other person who had at his disposal, incidentally to the exercise of his pro- 
fession or function, privileged information on the technical, commercial or financial 
operation of a company, when such persons have carried out on the Stock 
Exchange, either directly or through some other person, one or more transactions 
in using the privileged information before the public had knowledge of it.” 

25 Cf. A. Tunc, “ Insider Trading in France,” in L. C. B. Gower, Louis Loss, 
A. A. Sumner, Jr., New Trends in Company Law Disclosure (1980), p. 5. 

26 Art. 80. i 
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modified by the subscribers to the memorandum or later on by the 
shareholders? The Companies Acts are as silent as the common 
law on the basic principles’ of organisation of a company. The 
French lawyer faces what appears to him a strange and broad 
lacuna of the law. 

You know better than I do the reasons for the situation. British 
company law largely derives from the law of partnership and 
historically has a contractual foundation. Notwithstanding the 
amount of legislation it has received, it still retains a Certain flavour 
of laisser-faire. Thus common practice nearly becomes part of the 
law. After all, Table A is hardly more than common practice as 
shaped under ‘the legislator’s guidance. By contrast, French law is 
much more imperative than yours. The legislator does not seem to 
trust business people. The board of directors shall be composed of 
three persons at least (to prevent the errors or misdeeds which 
could be the fact of a single one or even two, and enlarge the 
number of persons who eventually would carry some criminal or 
civil liability), 12 at most (because to be a non-executive director 
involves a nice compensation without too much work or responsi- 
bility, and the temptation would exist to enlarge the board in order 
to offer seats to friends or relatives).?7 No person shall be director 
in more than eight companies (for the same reasons).?* No director 
may become an employee of the company (because the legislator 
fears that it could afford him a disguised additional compensation 
and protection against dismissal), and a contract of service must 
be at least two years old before an employee may be appointed a 
director.** A director shall not be elected for more than six years, 
but he may be re-elected.” The examples might be multiplied. 
While British law is extremely permissive, considering disclosure as 
an effective ,safeguard against abusive practices, French law is 
highly negative and restrictive in character. On the other hand, 
British law is extremely severe as regards the directors’ fiduciary 
duties. But we shall come back to the matter. Let us consider first 
the shareholders’ general meeting. 


The shareholders’ meeting 


The purpose of the annual meeting (we need not concern ourselves 
with the statutory meeting) is not much clearer in British law than 
in French law. It is, I suppose, to oblige the management to face 





27 Loi 1966, Art. 89. 

28 Loi 1966. Art. 92. 

29 Loi 1966, Art. 93. 

30 Loi 1966, Art. 90. On the rules governing the office, see J. Hémard, Terré, 
Mabilat (supra, note 4), Vol. I, nos. 794-1152; Hamel, Lagarde, Jauffret (supra, 
note 4), nos. 634-647; Roblot ’(supra, note 4); Vol. I, nos. 1257-1334; Guyon 
(supra, note 4), nos. 315-356. On the rules prohibiting the appointment of directors 
as employees and restricting the appointment of employees as directors, see Merle 
(supra, note 17), nos. 240-253; A. Sayag, “ Mandat social et contrat de travail: 
attraits, limites et fictions ” [1981] Rev.soc. 1; ‘Cass.com. June 5, 1980, and Octo- 
ber 16, 1980; [1981] Rev.soc. 88, note, Y. Chartier. 
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the shareholders, to give them some account of what they have 
done and how they see the future, to answer their questions and 
perhaps their criticisms. This is a two-stage process. Since, in a 
large company, most shareholders will be unable or unwilling to 
come to the meéting, the process of information and challenge must 
start at home before finding its conclusion at the meeting itself 
(even though it has been suggested that important decisions should 
be taken by a postal ballot held after the meeting).** 

In this perspective, a French lawyer considers the British scene 
to be relatively satisfactory. He appreciates the amount of informa- 
tion which is sent to every member of the company, every holder 
of debentures and all.persons entitled to receive notice of the 
general meetings, in accordance with the prescriptions of sections 
157 and 158 of the 1948 Act, and the additional amount of dis- 
closure required by the Stock Exchange from the listed companies.*? 
He also considers with hope, if not yet with satisfaction, the efforts 
made in the United Kingdom, even before the Companies Bill 
presently in Parliament, to make the accounts more reliable in 
times of rapid inflation and rapid technological progress—a progress 


which can render a machine obsolete while it is still in very good, 


condition. He remembers that, if all shareholders are not able to 
use by themselves the information thus made public, they all 


‘benefit from the use made of it by the press and the financial com- 
-munity. He even remembers that disclosure is to the advantage, not 


only of actual shareholders, but of all virtual investors, who can 
make more informed decisions, and even of society at large, 
through its prophylactic effect. A French lawyer finally appreciates 
the merits of the procedure of special notice required to dismiss a 
director by ordinary resolution,** to appoint as auditor a person 
other than a retiring auditor or remove an auditor before the 
expiration of his term of office,*4 or even to appoint or retain a 
director liable to retirement under the age limit.** 

On the other hand, the French lawyer, at least if he has some 
knowledge of American law,’ may wonder whether it was neces- 
sary to restrict the opposition’s access to the company’s machinery 
as is done by section 140 of the 1948 Act. In the United States, 
Rule 14a-8 issued by the SEC on the basis of section 14 of the 
Securities Exchange Act gives to every shareholder the power to 
submit a resolution to the shareholders’ meeting and to justify it by 








31 See Gower (supra, note 6), pp. 554-555. 

32 Reference should be made again, however, to the recent questioning of the 
disclosure philosophy: see supra, note 5. 

33 s. 184 of the 1948 Act. 

34 s, 15 of the 1976 Act. 

35 s, 185 of the 1948 Act. 

36 French law is comparable to the British one. Art. 160 of the 1966 Act restricts 
shareholders’ proposals to those made by shareholders holding 5 per cent. of the 
capital, unless the latter exceeds a certain figure. Art. 128 of the 1967 Decree 
reduces the percentage, from 4 per cent. for companies with a capital exceeding 
Fr. 5 million. sonal t part of the capital which exceeds Fr. 100 
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a statement not exceeding 200 words, which shall be sent to aH 
shareholders at the company’s expense.*” It is true that the satis- 
factory working of such a provision re i 
the SEC, but this is a responsibility 
by the Department of Trade. 

The regulation of proxies is of pni 
company, most votes will be expressed in 
appear strange that a proxy is not “ated to vote” “Except. oni! a 
poll ** and that he can speak at the meeting only-in- a: private’ coin- 
pany or in a public company to demand à poll. ae TE the; ‘statutory 
regulation of proxies may appear sketchy, it is fortunately supple- 
mented by the Stock Exchange requirements in section 12 of the 
Listing Agreement, in particular the requirement of a two-way 


proxy [Eala7 
The tules governing the general meeting itself also hav ertain 


flavour of archaism. It is surprising, as pointed out by the minority 
of the Jenkins Committee,’° that all ordinary shareholders are not 
automatically entitled to attend the meeting and vote, or at least 
to vote by proxy if they have only a very small number of shares. 
It is surprising that in the case of a public company, three members 
, personally present suffice to constitute a quorum.*! The restrictions 
contained in section 137 upon the right of obtaining a poll may 
seem contrary to the philosophy of a general meeting. The. distinc- 
tion between extraordinary and special resolutions is an unnecessary 
complication of the law, as underlined by the Jenkins Committee.* 
On the other hand, a French lawyer considers as progressive the 
provisions of the 1967 and 1976 Acts * for securing disclosure of 
substantial individual interests in share capital carrying unrestricted 
voting rights as well as the recent efforts of the Department of 
Trade and the Council for the Securities Industry for strengthening 
these provisions and for preventing “ dawn raids.” 44 He acknowl- 
edges the importance of Lord Wilberforce’s speech in Ebrahimi v. 
Westbourne Galleries Ltd.** restricting for equitable considerations 
the powers of dominant shareholders and follows with keen atten- 
tion the developments of the doctrine in cases such as Clemens v. 
Clemens Bros. Ltd.,*° Re Hellenic' and General Trust Ltd“ or, 
37 See W. L. Carry and M. A. Eisenberg, Cases and Materials on Corporations, 
(Sth ed., 1980), pp. 324-339; A. H. Frey, J. H. Choper, N. E. Leech, C. R. Morris, 
Jr., Cases and Materials on Corporations (2nd ed., 1977), pp. 475-496. 
38 s. 136 (1) (c) of the 1948 Act. 
39 s, 137 (2) of the 1948 Act. 
40 Cmnd. 1749, pp. 207-210. 
41 s, 134 (c) of the 1948 Act. 
42 Cmnd. 1749, ss. 461, 468 (e). . 
43 ss, 33, 34 of the 1967 Act, s. 27 of the 1976 Act. 
44 See Rules Governing Substantial ae of Shares, issued by the C.S.1. 
on December 5, 1980. 
45 [1973] A.C. 360; [1972] 2 All E.R. 492. 
46 [1976] 2 All ER. 268. This case attracts the attention of a French lawyer 


in many respects, While Greenhalgh v. Ardene Cinemas Ltd. [1951] Ch. 286; 
[1950] 2 All E.R. 1120 was decided on _technical, if disputable, - grounds Foster I, 
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overseas, Re North End Motels (Huntly) Ltd. and Coleman v. 
Wyers,*® and the opportunity thus opened to bring some adjust- 
ments of company law to contemporary expectations. By the same 
token, he is most interested in the broad power given to the court, 
by section 210 of the 1948 Act and now by section 75 of the 1980 
Act, to grant relief, at the request of a shareholder or even the 
Secretary of State, when the affairs of the company are being or 
have been conducted in a manner which is unfairly prejudicial to 
the interests of some of the members. 

Of course, in France also, we have felt the need to give a cer- 
tain protection to the “ minority ” (which in effect may be a majority 
of scattered shareholders) against the possible abuses of a dominant 
shareholder. A number of measures have been taken, which pro- 
vide some relief, at least in the most extreme cases. I may 

- Mention: first, the right of shareholders representing not less than 
one-tenth of the capital to obtain from the court the appointment 
of an expert who will investigate and report, if not on the affairs 
of the company in general, at least on some of its operations *; 

. secondly, the initiative of the courts appointing, in circumstances 
of serious crisis, a temporary manager who takes charge of the 

. company, and may call a general meeting or try to work out some 
arrangement between competing interests, or appointing someone 
who simply monitors the way the company is managed and who 
constitutes a Mentor and a potential witness °*; thirdly, the admis- 





-some which, with the sole exception of Westbourne Galleries Ltd., would seem to 
point to the validity of the disputed resolution, and then he goes on: “ I think that 
one thing which emerges from the cases to which I have referred is that in such 
a case as the present Miss Clemens is not entitled to exercise her majority vote in 
whatever way she pleases,” With respect, this is the expression of a feeling rather 
than a reasoning. A French lawyer may perhaps be excused if he asks himself what 
happened to the doctrine of precedent (compare D. D. Prentice (1976) 92 L.Q.R. 
502, 503; V. Joffe (1977) 40 M.L.R. 74; Gower (supra, note 6), pp. 628-629; 
Schmitthoff, Palmer’s Company Law, Fourth Cumulative Supplement to Volume 1 
of the 22nd ed., s. 56-02). He cannot help thinking, if not of “ palm-tree justice,” 
at least of the beginning of equity, when the Chancellor, in the name of the king, 
could, consider a certain situation and order what would appear right, fair, equit- 
able under the circumstances. Clemens v. Clemens Bros. Ltd. raises more en- 
thusiasm than fear in the mind of a French lawyer, even if the present trend 
toward more justice (or equity in the primitive sense) in contracts, in corporate 
relations and in all kinds of social relations sometimes runs counter to the desirable 
certainty of the law. 

47 [1976] 1 W.L.R. 123; [1975] 3 All E.R. 382. 

48 [1976] 1 N.Z.L.R. 446. 

49 [1977] 2 N.Z.L.R. 225. Compare also Daniels v. Daniels [1978] 2 W.L.R. 73. 

50 An overall view of these measures is given by Guyon (supra, note 4), nos. 
443-465. See also D. Schmidt, Les droits de la minorité dans la société anonyme 
(1970); A. Tunc, “‘ The Judicial Settlement of Intra-Corporate Conflicts ”, The 
Cambridge Lectures 1981 (to be published). 

51 Loi 1966, Art. 226; décret 1967, Art. 195. See Hémard, Terré, Mabilat (supra, 
note 4), Vol. 1, nos. 1064-1082; Hamel, Lagarde, Jauffret (supra, note 4), no. 680; 
Roblot (supra, note 4), Vol. I, no. 1341; Guyon*(supra, note 4), nos. 446-450; L. 
Boy, ‘‘ Réflexions sur Je sort de l'expertise de minorité,” D. 1980, chr, 79. 

52 See Hémard, Terré, Mabilat (supra. note 4), Vol. I, no. 862; Hamel, Lagarde, 
Jauffret (supra, note 4), no. 636; Roblot (supra, note 4), t. I, no. 1265; Guyon 
(supra, note 4), nos. 451-452; Paris, February 27, 1980, [1981] Rev.soc. 109 note 
.J. C. Bousquet. 
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sion by our courts, in the case of a decision made for the benefit of 
some members in disregard of the interests of the company as a 
whole, of the concept of “abuse of the majority.” * Finally, I 
should remind you of the desire of the C.O.B. to promote fairness 
in corporate dealings; the C.O.B. has sometimes unofficially 
approached a board to suggest that some practices should be aban- 
doned and perhaps that some relief should be given to some share- 
holders.** Of course, the domination against which the so-called 
“minority”’ shareholders—in practice the ordinary shareholders— 
need protection is currently that of the directors and management: 
They are the organs to which we must now turn our attention. 


Directors and management 


I have already expressed the feeling of a French lawyer that, com- 
pared to his own, British law is very lax, very permissive, as regards 
the government of a company. 

This character has two counterparts. One is the doctrine of the 
fiduciary duties of the directors. It is a fascinating one for the 
French jurist, either in its motherland or in its developments in 
` other common law countries, especially Canada and the United 
States. It gives great intellectual pleasure to study its different facets 
and admire the skill of the judges to adjust it to our present 
expectations. And it is a surprise to find that we have no compar- 
able doctrine in French law. We have multiplied legislative measures 
to prevent possible abuses on the part of directors but, strangely 
enough, we have never given them the broad and nearly philo- 
sophical foundation which would have given a positive expression 
of their raison d’étre and would have embraced the various aspects 
of the behaviour expected from a director. This in my opinion is a 
serious lacuna of French law, even if its consequences cannot be 
accurately measured. Going to the substance of the matter, one 
might venture to think that on this point you are closer to codifica- 
tion than we are: you have a general fundamental principle and a 
certain number of ramifications—all expressed in judicial pro- 
nouncements, of course, and not in a Code or some other legislative 
document as expected by a French lawyer. 

The doctrine of fiduciary duties, it is true, was not sufficient to 
prevent all possible abuses. The second counterpart of the basic 
` laxity of British law as regards the government of the company is 
a development which brings it closer to French law: the multiplica- 
tion of legislative measures. Those measures, however, are inspired 
by a philosophy slightly different from the French one. Apart from 











53 See Hémard, Terré, Mabilat (supra, note 4), Vol. II, nos. 383-389; Hamel, 
Legarde, Jauffret "(supra, note 4), no. 699; Roblot (supra, note 4), t. I, nos. 1230, 
1295; Guyon (supra, note 4), nos. 454-456. Compare, on the concept of “fraud on 
the minority,” Gower (supra, note 6), pp. 616-620; R. Pennington, Company Law 
(4th ed., 1979), pp. 594-595; Palmer’s Company Law (22nd ed., by C. M. Schmitt- 
hoff with M. Kay and G: K Morse 1976 and eae 1980), ss. 56-13 to 56-19. 

54 See Guyon (supra, note 4), no. 453. 
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prohibitions of tax-free payments and loans to directors, they mainly 
rely on’ disclosure or, at most, approval of the shareholders’ meet- 
ing (which is, in effect, hardly more than'a reinforced disclosure). 
French law contains a greater number of imperative rules. 

The same is true as regards the management of the company. 
The Companies Acts leave full freedom in that respect to the 
directors. Only the normal articles, in accordance with article 107 
of Table A, provide that they “ may...appoint one or more of 
their body to the office of managing director for such period and 
on such terms as they think fit” and entrust to him or to them 
“any of the powers exercisable by them upon such terms and 
conditions, and with such restrictions as they may think fit.” By 
contrast, the French 1966 Act prescribes that the board shall elect 
from among its members a chairman (who may be dismissed at any 
moment),** that this chairman-president is vested with the broadest 
powers to act on behalf of the company unless a power is expressly 
reserved to the shareholders or to the board, and that he assumes 
under his responsibility the general, management of the company. a 
The chairman-president, may, it is true, request the board to give 
him one or, in the large companies, two “ general managers’ 
(directeurs généraux) to assist him.” -But the powers of such general 
managers cannot encroach upon his own, as they are settled by the 
board “‘ in agreement ” with him.** This scheme of government was 
introduced in French law in 1940, under German influence. But it 
was kept after the Liberation, as it was considered useful in order 
to clearly define the responsibilities at the top of the company and’ 
if necessary assess the liabilities. Furthermore, in case of compulsory 
liquidation of a company, if the debts exceed the assets, the court 
may at its discretion decide that the president-and members of the 
board, or some of them, will be liable for the debts unless they can 
prove that they have brought to the management all due diligence "°; 
the court may even, in some circumstances, declare them bank- 
rupt. The same philosophy that the duties of director should be 
taken seriously explain the interesting requirement of article 91 of 
the 1966 Act: when a corporate body is a director, it should appoint 
a permanent representative. who will bear the same duties and 





55 Art. 110. 

56 Art. 113. On the chairman-president, see Hémard, Terré, Mabilat (supra, n. 4), 
Vol. I, nos. 966-989; Hamel, Legarde, Jauffret (supra, note 4), nos. 652-653; Roblot 
(supra, note 4), Vol. I, nos. 1297- 1310; Guyon (supra, note 4), no. 3407343; Merle 
(supra, note 17), nos. 276-278. 

51 Art. 115. 

‘ss Art. 115. On the directeur général, see Hémard, Terré, Mabilat, (supra, note 
4), Vol. I, nos. 990-1010; Hamel, Lagarde, Jauffret (supra, note 4), no. 654; Roblot 
(supra, note 4), Vol. I, nos. 1299, 1303, 1306, 1307, 1310; Guyon (supra, note 4), 
nos. 346-348; Merle (supra, note 17), nos. 279-282. 

. 59 Loi, nos. 67-563 of July 13, 1967, Art. 99. 

60 Same Act, Art. 100, 101. On these provisions, see Hémard, Terré, Mabilat 
(supra, note 4), Vol. II, nos. 1224-1248. (1974); Hamel, Lagarde, Jauffret (supra, 
note 4), no. 665; Roblot (supra, note 4), Vol. II, nos, 3266-3289 (9th ed., 1981); 
Guyon (supra, note 4), no. 323. 
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liabilities as if he was a director;.this may be a reasonable middle 
ground between the mere authorisation of section 139 of the 1948 
Act and the prohibition for corporate bodies from being directors 
recommended by the Jenkins Committee.* 

As you know, French law, since 1966, provides for another type 
of organisation at the top of the company, where a supervisory 
board (conseil de surveillance) has the highest responsibility,** but 
appoints a director or a small (five members at most) council of 
directors (directoire) to assure the management of the company’ 
with great freedom of decision and action.** The director or the 
members of the council can only be dismissed by the shareholders 
on the proposal of the supervisory board.** This type of organisation, 
which has not encountered great success,** was adopted by the 
French Parliament on a proposal made by René Capitant, a pro- 
fessor ‘of law and a devout gaullist. His idea was to introduce in 
France a type of management which had shown its value in 
Germany. It was also to facilitate the introduction in France of a 
scheme of co-determination, which also had shown its value in 
Germany without, of course, eliminating all the evils caused by 
social tensions. 

I need not say that, in France as in the United Kingdom, co- 
determination is a highly political problem, revived by the draft 
EEC Fifth Directive. Since 1945, however, co-determination has 
always been favoured by the government or at least some fractions 
of the government. Also some leaders of the French industry have’ 
gained experience with subsidiaries incorporated in Germany and 
would welcome the introduction of co-determination in France, 
even if it is bound to create more problems, at the beginning at 
least, than in Germany. To remain at the level of positive law,** 
you know that in every enterprise with 50 employees or more, there 








61 Cmnd. 1749, ss. 84, 85 (d). 

62 See Art. 128. 

63 See Arts. 119, 120, 122, 124, 126. 

64 See Art. 121. On this type of management, see Hémard, Terré, Mabilat (supra, 
note 4), Vol. I, nos. 1043-1152; Hamel, Legarde, Jauffret (supra, note 4), nos. 666- 
671; Roblot (supra, note 4), Vol. I, nos. 1311-1334; Guyon (supra, note 4), nos. 
351-356: Merle (supra, note 17), nos. 300-303; Paul Le Cannu, La société anonyme 
à directoire (1979, préface J. Derruppé); J. Boucourechliev, H. Serbat, A. Levi, M. 
Bouyssi, D. Baschet, La pratique de la société à directoire (1980). One may observe 
in the recent developments of English and American laws, a trend if not toward a 
two-tier-board, at least toward a division of responsibilities’ within the board. Boards 
have always been composed, in many companies, of executive and non-executive 
directors. In the last years, however, the SEC has insisted on the monitoring respon- 
sibilities of the non-executive directors and the need for all important companies 
to have non-executive directors. A similar trend exists in the United Kingdom. See 
T. Hadden (1980) 1 Co.Law. 145 and a summary of a company bill introduced ‘in 
the House of Commons by Sir Brandon Rhys Williams in (1981) 2 Co.Law. 96. 

65 See the authors referred to (supra, note 64), in particular Boucourechliev et al. 

66 For an overall view of the matter in French law, see X. Blanc-Jouvan, ‘‘ La 
participation des travailleurs à la gestion des entreprises en droit français,” Mit- 
bestimmung der Arbeitnehmer (1978), p. 33. For a comparative study, see Université 
de Paris I, Centre d’études jurisdiques comparatives, La participation. Quelques 
expériences étrangères (1977). 
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exists a workers’ council (comité d'entreprise), the function of 
which is “to co-operate with the management for the improve- 
ment of the conditions of employment and work as well as the con- 
ditions of life of the employee within the enterprise.” ° This body 
is entitled to a great wealth of information on the economic life 
of the enterprise and it has a very broad consultative voice.** When 
the enterprise is a company, two representatives of the workers’ 
council attend with a consultative voice any meeting of the directors 
or of the supervisory council.** Thus, one might say that in France 
workers’ councils are consultative organs of the company and, of 
course, there is nothing comparable in the legal structure of a 
British company. Furthermore, a number of legislative measures 
have since 1953 encouraged or obliged the enterprises to associate 
their employees to their profits and to their expansion.” Since 
1967, measures have even been taken to encourage companies to 
offer some of their shares to their employees collectively or indivi- 
dually, either on a subscription basis or even without any consider- 
ation.” But this is not entirely unknown in the United Kingdom.” 

Those are the very simple remarks I have had the honour of 
submitting you. Let me express again the pleasure and the profit 
I nearly permanently derive from the study of British company law. 
I may at times—I confess it—feel somewhat discouraged either by 
the style of the legislation or even by the subtlety and complexity 
of the case law. But Parliament brings reforms which are usually 
welcome if not long overdue. And judicial pronouncements are 
certainly a source of my fascination for British (and American) 
company law. It is a source of intellectual excitement and of 





87 Code du travail, Art. L.432-1. ' 

68 Code du travail, Arts. L 432-1, L. 432-4. See Roblot (supra, note 4) Vol. I, 
nos. 369,370; Guyon (supra, note 4), no. 400; N. Catala, L’entreprise, nos. 694-715 
(1980). As regards industrial information in the United Kingdom, see Palmer (supra, 
note 52), Chap, 70. 

89 Code du travail, Art. L. 432-4. See Hémard, Terré, Mabilat (supra, note 4), 
Vol. I, nos. 922, 935, 1087, 1134; Roblot (supra, note 4), Vol. I, nos. 1291, 1331; 
Guyon (supra, note 4), no. 400; Catala (supra, note 68), nos. 16-722, 

70 Code du travail, Arts. L. 441-1 to 441-10, 442-1 to 442-17, 443-1 to 443-10. 
See Roblot (supra, note 4), t. I, nos. 367, 368, 1494.2 to 1494.6, 1678.1; Guyon 
(supra, note 4), no. 401; Catala (supra, “note 68), nos. 952-1061. Compare the 
ociété anonyme à participation ouvrière: Statute of 26 April, 1917; Roblot (supra, 
note 4), t. I. nos. 1627-1634. 

71 See Roblot (supra, note 4), Vol. I, nos. 1154.1, 1494.5, 1565.1, 1565.2; Guyon 
(supra, note 4), nos. 394-397; Catala (supra, note 68), ‘nos. 1062-1102. On the recent 
1980 Statute, see Y. Guyon, “La distribution gratuite d’actions aux salariés ” 
[1981] I. J.C.P. 3006; M. Vasseur, “ La loi du 24 octobre 1980 créant une distri- 
bution d’actions en faveur des salariés des entreprises et les principes du droit 
français,” D.1981, Chr. 63; C.O.B., Bulletin mensuel, November 1980, p. 6, Feb- 
ruary 1981, p. 13, March 1981, p. 4, April 1981, p. 6, May 1981, p. 5 (according 
to more recent, but unofficial figures, 80 per cent: of the companies able to allo- 
cate shares to their employees have decided to do so, to the benefit of roughly 
1,150,000 employees; on the results of previous measures, see also C.O.B., Bulletin 
mensual, November 1980, p. 16); C.O.B., Rapport au Président de la République 
Année 1980, p. 74 (1981); for a general view of the situation in 1980, see p. 243.- 

72 See Palmer (supra, note 52), Chap. 29; G. Morse and D. Williams, Profit Shar- 
ing. Legal Aspects of Employee Share Schemes (1979). Compare Gower (supra, 
note 6), pp. 66-75. 
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admiration to see how your judges, within the rather rigid frame- 
work of the authority of precedent, strive, sometimes with an 
admirable vigour, to adjust the law to the contemporary needs and 
expectations. Finally, I would like to express my gratitude to all 
those who by their diligence permit a French lawyer to remain 
relatively informed of the developments of British company law: 
not only the colleagues, who, through friendship, never fail to send 
me the publications of HMSO on company law but the learned 
authors of textbooks and casebooks, and of penetrating articles or 
- case commentaries. 
ANDRE TUNC + 








, t Professor, University of Paris I (Panthéon-Sorbonne). 


DOCUMENTS SIGNED IN BLANK 


i J. INTRODUCTION 


A RECURRING question in commercial and property law is which of 
two innocent people is to suffer for the fraud of another. The purpose 
of this article is to consider one particular type of fraud, namely 
the incorrect completion of a document signed in blank. Four types 
of documents seem particularly vulnerable to this practice—bills 
` of exchange, share transfers, insurance proposal forms and hire 
purchasé proposal forms. The problem arises when an individual 
signs a document in blank and that document comes into the 
hands of another (the intermediary). Subsequently the inter- 
mediary fraudulently, or perhaps mistakenly, fills in the blanks in- 
correctly and the document is passed on to a third party. The latter 
may enter the picture in various ways. The document may be a 
contractual offer which is addressed to him, or the intermediary 
„may have assigned an apparently valid contract between the signa- 
tory and himself to the third party, or the third party may be the 
holder of a bill of exchange which has been negotiated to him. In 
any event, the question that then arises is whether the signatory is 
bound by the terms appearing in the document as against the third 
party. 

Looking at the situation in terms of offer and acceptance, and 
ignoring for the time being the principles of agency and estoppel, 
it is apparent that the offer made by the signatory is different from 
that accepted either by the intermediary or the third party. On this 
basis there is no concluded contract. A decision to this effect will 
therefore relieve the signatory of any obligation under an alleged 
hire purchase agreement? or transfer of property,? but will by the 
same token deprive him of any rights under an insurance policy.’ 
However, this basic position may be affected by many other factors. 


II. THE ROLE OF THE INTERMEDIARY 
Intermediary the agent of the third party 


Where the intermediary is acting as agent for the third party both 
in negotiating the agreement and in completing the document after 
it is signed there will normally be a binding contract on the terms 
orally agreed. In the case of an insurance contract, the third party 
(the insurer) will not be able to rely on any misstatement in the 
proposal form since it will have been inserted by their own agent. 
Such a conclusion was reached in Keeling v. Pearl Assurance Co. 





1 As in Campbell Discount Co. Ltd. v. Gall [1961] 1 Q.B. 431; Mercantile Credit 
Co. Ltd. v. Hamblin [1965] 2 Q.B. 242. 

2 As in France y. Clark (1884) 26 Ch.D. 257; Outer Suburban p: Ltd. V. 
Clarke [1933] S.A.S.R. 221. 

’S As in The Phoenix Assurance Co. Ltd. v. Berechree (1906) 3 C.L.R. 946. 
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Ltd.* and Western Australian Insurance Co. Ltd. v. Daton? How- 
ever, there are few cases in which the courts have concluded that 
the intermediary was acting for the third party in completing the 
document. Normally he will be taken to have acted either for 
himself or for the signatory. 


No delivery to the intermediary 


Subject to the application of estoppel by negligence, which will be 
discussed later, where the document signed in blank is lost or stolen, 
rather than delivered to the intermediary, the signatory will not be 
liable upon the completed document. In Baxendale v. Bennett ° the 
absence of delivery relieved the defendant of liability after he had 
given his blank acceptance on a bill of exchange which was subse- 
quently stolen and completed. ‘The court distinguished the situation 
where the signatory puts such a document into the hands of another 
with the intention that it should be completed and used. A similar 
approach has been adopted in relation to share certificates endorsed 
in blank.’ 


Intermediary a “ mere custodion” 


Similarly, where a document signed in blank is left with an inter- 
mediary as a “ mere custodian,” with no authority to complete and 
use it, the signatory will not be bound by the completed document. 
The leading authority for this proposition is Synith v. Prosser.” The 
defendant had there signed two blank promissory notes and left 
them with an agent who was instructed to retain them until 
authorised to complete and issue them. Acting without such 
authority, the agent completed the notes and sold them to the plain- 
tiff. The defendant was held not liable since the agent had no 
authority, rather than a limited authority, to complete the notes. 
This principle also explains the decision in Mercantile Credit Co. 
Ltd. v. Hamblin.” Mrs. Hamblin. signed hire purchase proposal forms 
in blank and left them with the dealer on the express understanding 
that he was to make inquiries with finance companies as to the 
terms they could offer and report back to her. The dealer ignored 
these instructions and completed the forms which were “ accepted ” 
by the plaintiffs. Mrs. ‘Hamblin was not bound by the agreement. 
The rule under discussion has been applied in many cases,?° but 
the distinction between no authority and a limited authority is some- 








4 (1923) 129 L.T. 573. 

5 (1924) 35 C.L.R. 355. 

- 6 (1878) 3 Q.B.D. 525. 

7 See Chartered Trust and Executor Co. v. Pagon [1950] 4 D.L.R. 761; Aitken 
-v. Gardiner [1956]. 4 D.L.R. (2d) 119. 7 

8 [1907] 2 K.B. 735. 

9 [1965] 2 Q.B. 242. 

10 In addition to the cases cited in the text, see Ford v. Auger (1874) 18 L.C.Jur. 
296; Ray v. Willson (1911) 45 S.C.R. 401; Kunst v. Abbott (1923) 42 N.Z.L.R. 
1072; Coronet Investments Pty. Ltd. v. Hovelt [1926] V.R. 208; and Commercial 
Acceptance Corp, Ltd. v. Paris (1964) 45 D.L.R. (2d) 493. 
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times difficult to draw. The problem is illustrated by a number of 
Canadian cases. In Hubbert v. Home Bank of Canada ™ the plain- 
tiff left an application for insurance and a promissory note signed 
in blank with an insurance agent upon the understanding that the 
note was to be used if and when the plaintiff passed the insurance 
company’s medical examination. Subsequently the plaintiff notified’ 
the company and the agent that he had decided not to proceed with 
‘the application. The agent then fraudulently completed the note and 
negotiated it to a holder in due course who was paid at maturity by 
the plaintiffs bank. The court applied Smith v. Prosser and held 
that the plaintiff was entitled to recover the money from the bank. 

The signatory was also held not liable in Campbell v. Bourque.” 
The defendant there signed a promissory note, with the payee’s 
name left blank, for the purchase of stock in a company about to 

' be incorporated. The- company was never formed and the person 
with whom the defendant left the document fraudulently inserted 
his own name as payee and discounted the note with the plaintiff. 
It was held that the defendant was not liable since the authority of 
the intermediary was to hold the document until the happening 
of a certain event, and until then he was merely a custodian. 

It may be argued that these cases are extensions of the principle 
established in Smith v. Prosser in that the intermediaries were not 
instructed to wait for further instructions before completing and 
using the documents, but were to await a certain event before doing 
so. The intermediary could therefore be viewed as having some 
authority in respect of the document, albeit limited or conditional. 
This was the view Rose J. adopted of the facts in Imperial Bank of 
Canada v. Dennis. In that case various persons were told that a 
company needed about $30,000 for a certain purpose and that if 
they subscribed for shares and gave their notes for the amounts of 
the subscriptions the notes would not be used until the whole sum 
had been subscribed, and the money would then only be used for 
the stated purpose. Notes signed in blank were given to an inter- 
médiary who completed and used them for another purpose before 

the total sum had been collected. The signatories were held liable 
to holders of the notes on the basis that the intermediary had 
authority, in some circumstances and without further instructions, 
to complete and deliver the promissory notes. It was not a case of 


there being no authority. 
: Despite this decision, the extended view of no authority was 


regarded as binding on the Ontario Court of Appeal in Frontier 
Finance Ltd. v. Hynes and Niagara Sewing Machine Co.** Con- 
ditional purchasers of sewing machines had given the vendor pro- 
missory notes signed in blank under an arrangement that they 
would not be completed or negotiated unless there was a default in 








11 (1910) 20 O.L.R. 651. 
12 (1914) 17 D.L.R. 262. 
13 [1925] 3 D.L.R. 488. 14 (1957) 10 D.L.R. (2d) 206. 
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` the conditional sale agreements. Although no default occurred, the 
agent of the vendor completed the notes and negotiated them to a 
finance company. The purchasers were held not liable on the notes 
as the agent was a “ mere custodian.” j 

The distinction between no authority and a limited authority is 
` clearly a fine one and has caused difficulty in other cases.** It never- 
theless allows the court a certain amount of flexibility, which is 
perhaps desirable in this area. 


Intermediary given a limited authority by the signatory 


In many cases in which a document signed in blank is handed over 
it is done on the understanding that the intermediary will complete 
the document with agreed details. For example, the relevant terms 
of a proposed hire purchase contract are agreed orally between the 
customer and the dealer, and the customer is asked to sign the 
proposal in blank on the understanding that the dealer will com- 
plete it correctly. In the case of share certificates, the owner may 
pass the certificate to his, broker with instructions to sell, and as a 
matter of convenience the owner signs the form of transfer, leaving 
the name of the purchaser blank. In these circumstances it would 
seem that an ad hoc agency arises whereby the dealer or broker is 
constituted the agent of the signatory for the purposes of completing 
the document. If the intermediary exceeds or abuses his authority 
will the signatory be bound? 


(a) Negotiable instruments i 


In the case of negotiable instruments it has been clear for over 
a century that a person may be liable even though his inchoate 
instrument is completed in excess of the authority given. This prin- 
ciple was codified in the Bills of Exchange Act 1882, s. 20 (2), which 
provides that oT ' 
-“if any such instrument after completion is negotiated to a 
holder in due course, it shall be valid and effectual for all 
purposes in his hands, and he may enforce it as if it had been 
filled up within a reasonable time and strictly in accordance 
with the authority given.” 


The justification for this principle given by Lord Greene M.R. in 
Wilson and Meeson vV. Pickering ** is as follows: 


“ Now it is understandable that there should be a special rule - 
of estoppel in the case of negotiable instruments which, broadly 





15 See for example Jerome V. Bentley [1952] 2 All E.R. 114 (mo authority after 
expiration of limited period of authority); Eastern Distributors v. Goldring [1957] 
2 Q.B. 600 (dealer authorised to put forward two proposals had no authority to 
put only one forward); Northgran Finance Ltd. v. Ashley [1963] 1 Q.B. 476 
(dealer authorised to put forward proposal on understanding he would pay off 
balance owing under another agreement, had authority to bind hirer even though 
payment not made). 
16 [1946] K.B. 422, 428. 
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speaking, pass like currency from hand to hand. They are in a 
sense dangerous things since, if a doubt exists as to the right 
of a holder in due course to rely on their apparent authenticity, 
consequences will follow highly prejudicial to the confidence 
which is required for the due conduct of commercial affairs.” 


However, the cases which actually established the principle did 
not treat negotiable instruments as subject to any: “ special rule,” 
but as governed by general principles of agency. Montague V. 
Perkins “ seems to be the first case which expressly deals with the 
problem of improper completion and the judgments are all couched ` 
in terms of agency. “The rules applicable to the question of 
authority on this bill of exchange do not differ from those which 
ought to govern the question if it arose in the ordinary case between 
principal and agent.” 18 Similarly in Garrard v. Lewis Bowen L.J. 
says ‘‘a man who gives his acceptance in blank holds out the person 
to whom it is entrusted as clothed with ostensible authority. ...” +° 
The position of a payee who wishes to jenforce the instrument as 
completed is rather curious. It was decided in Herdman v. 
Wheeler ™ that a payee is not’ protected by the proviso to section 20 
(2) of the Bills of Exchange Act, since the instrument is not negoti- 
ated to him as required by the proviso. The decision in that case that 
the payee could not enforce the instrument has been explained on 
the basis that the case was exclusively concerned with interpreting 
section 20 (2),?' but Channell J. in fact discussed the matter at 
common law and concluded that the instrument had not been 
delivered under the authority of the signatory. This view would 
seem to be in conflict with the cases discussed above and the Court 
of Appeal subsequently decided in Lloyds Bank v. Cooke” that a 
payee could enforce an improperly completed instrument relying 
on common law agency principles which were unaffected by section 
20.(2). 
. It is emphasised that no negligence on the part of the signatory 
is necessary to make him liable on the completed instrument where 
a limited authority was given to the intermediary.”° 


(b) Other documents 

Given that it is general principles of agency that apply to nego- 
tiable instruments signed in blank, there should be no reason why 
the same rules do not apply to other documents. In fact there are 
numerous cases in which a person who signed a non-negotiable 
instrument in blank was held liable on the completed document. 





17 (1853) 22 L.J.C.P. 187. 18 Per Jervis C.J. at p. 189. 
19 (1882) 10 Q.B.D. 30, 35. See also Brett L.J. in Baxendale v. Bennett (1878) 3 
Q.B.D. 525, 531. 


20 [1902] 1 K.B. 361. 

21 See Rupert Cross in (1946) 9 M.L.R. 298, 299. 

22 [1907] 1 K.B. 794, 

23 See Byles J. in Swan v. North British Australasian Co. (1863) 2 H. & C. 173; 
184. 
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An early case is Union Credit Bank v. Mersey Docks and Harbour 
Board.2* One Nicholls pledged with the plaintiff 18 hogsheads of 
tobacco which were in the custody of the defendants as warehouse- 
men. He repaid the advance on one hogshead and the plaintiffs 
signed a delivery order on the defendants, the quantity being left 
in blank. Nicholls filled in the blank space with the words “ eighteen 
hogsheads,”” and obtained delivery of all 18. The plaintiffs’ action 
in conversion failed. Bigham J. rested his decision on the basis of 
estoppel by representation : 


“the plaintiffs entrusted their agent in that behalf to make a 
representation to the defendants which they intended the 
defendants to act upon. He made a representation of the kind 
intended, and therefore in that respect within the four corners 
‘of the authority entrusted to him, but he went beyond the 
secret limit which was put upon his authority. That secret 
limitation I do not think the plaintiffs are entitled to set up.” ** 


There are many decisions to the same effect in relation to blank 
share transfers. The leading case is Fry and Mason v. Smellie and 
Taylor.” The plaintiffs delivered documents representing their right 
to certain shares together with a transfer signed in blank to one 
Taylor who was authorised to borrow not less than £250 upon these 
documents. Taylor borrowed only £100 and on terms which were 
to his personal benefit. The Court of Appeal held that the plaintiffs 
were bound by the transaction (even though the transferee received 
the transfer when it was still in blank). Both Vaughan Williams and 
Farwell L.JJ. stressed the existence of a limited authority to com- 
plete the documents and the fact that the third party had no know- 
ledge of the limitation. Had there been no authority to complete 
the document the decision would have been different. 

There are also many cases where a person who signed an insur- 
ance proposal form in blank and entrusted an agent to complete it 
has been held responsible for its incorrect completion.*” In relation 
to insurance contracts, of course, the result is not that the proposer 
is bound by the contract as completed, but that the insurance com- 
pany can deny liability because of the misstatements in the proposal 
form. ' 

Finally, there is the recent case of United Dominions Trust Ltd. 
v. Western? in which the defendant, wishing to acquire a motor 

24 [1899] 2 Q.B. 205. 

25 Supra, at p. 210. He added: “ I do not forget that the document in this case 
is not a negotiable instrument.” 

26 [1912] 3 K.B. 282. See also Colonial Bank v. Cady and Williams (1890) 15 
App.Cas. 267, and Rimmer v. Webster [1902] 2 Ch. 163. oy fi 

27 See Parsons v. Bignold (1846) 15 L.J.Ch. 379; Billington v. Provincial Insur- 
ance Co. (1879) 3 S.C.R. 182;, Re an arbitration between Samson and the Atlas 
Insurance Co. Ltd. (1909) 28 N.Z.L.R. 1035; Connors v. London and Provincial 
Assurance Co, [1913] W.C. & Ins.Rep. 408; Jumna Khan v. Bankers and Traders 
Insurance Co. Ltd. (1925) 37 C.L.R. 451; and Nicholas v. New Zealand Insurance 
Co. [1930] N.Z.L.R. 699. 


28 [1976] Q.B. 513. See also British Ry. Traffic and Electric Co. Ltd. v. Roper 
(1939) 162 L.T. 217. ; 
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car on credit terms, signed in blank a proposal for a loan agreement 
(in fact thinking it was a hire-purchase document). The proposal 
form was incorrectly completed by the dealer and accepted by the 
plaintiff company. The Court of Appeal held that the defendant was 
liable on the agreement as completed. The court also stated that the 
earlier decision in Campbell Discount Co. Ltd. v. Gall?® to the 
effect that a signatory was not liable in such circumstances was no 
longer good law. 

Given this long list of decisions holding a signatory liable irres- 
pective of the nature of the document, what is the status of the 
following statement by Lord Greene M.R. in Wilson and Meeson 
v. Pickering? *° . 

“The view, which so farias my researches go, appears to me 
to have the weight of judicial opinion behind it is that, apart, 
of course, from some specific representation of authority or 
some holding out or some special character of the agent from 
which his authority would naturally be inferred, the rule that 
a person who signs an instrument in blank cannot be heard as 
against a person who has changed his position on the faith of 
it, to assert that the instrument as filled in is a forgery or that 
it was filled in in excess of the agent’s authority, is confined 
to the case of negotiable instruments.” *? 


Lord Greene relied on two cases for this view—Swan v. North 
British Australasian Co.*? and Smith v. Prosser,** but neither estab- 
lished the proposition stated. The former case involved not only a 
share transfer signed in blank but also the theft of share certificates 
by the broker. The case was mainly concerned with a plea of 
estoppel by negligence and statements to the effect that special rules 
apply to negotiable instruments should be understood in that con- 
text. Smith v. Prosser contains no suggestion that the principles of 
- estoppel only apply to negotiable instruments. Furthermore it is 
submitted that the many cases in which the signatory of a non- 
negotiable instrument has been held liable cannot be explained on 
the basis of “some specific representation of authority or some 
holding out or some special character of the agent from which his 
authority would naturally be inferred.” In the cases where the 
intermediary was a recognised type of agent, such as a share 
broker, that fact was not relied on, and in many cases this element 
was absent. It is therefore suggested that there is no special rule 
applying to negotiable instruments. A person who signs any docu- 





29 [1961] 1 Q.B. 431. It would also seem that the case of Unity Finance Ltd. v. 
Hammond (1965) 109 S.J. 70 is incorrect in so far as it decided that there was no 
concluded contract, ñ 

30 [1946] K.B. 422, 427. 

31 This statement has been quoted in many subsequent cases, see, for example, 
Campbell Discount Co. Ltd. v. Gall [1961] 1 Q.B. 431, 443; Mercantile Credit Co. 
Ltd. v. Hamblin [1965] 2 Q.B. 242, 274; and Chomley v. Union Bank of Australia 
Ltd. [1951] S.A.S.R. 152, 159. 

32 (1863) 2 H. & C. 175. 

33 [1907] 2 K.B. 735. 
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ment in blank may be bound by the completed document if the 
intermediary is given some authority to complete and use it. 

The distinction between a limited authority and no authority 
which is here relied on has also been made (in other contexts) in 
Brocklesbury v. Temperance Building Society,** Rimmer v. Web- 
ster ** and Fuller v. Glynn, Mills, Currie & Co.** It,is a distinction, 
however, which is said to conflict with the well-established rule 
that, where an agent acts outside his actual authority, his principal 
is only bound where there is apparent authority or ratification.*” 
In relation to documents signed in blank it may be argued that the 
document cannot of itself amount to a representation that the agent 
has any authority. Indeed, if one looks solely at the document as 
providing a representation, no valid distinction can be drawn 
between a person with limited authority to complete it, and one 
with no authority to complete it. Despite the strength of these 
arguments it is submitted that one should not dismiss a considerable 
line of authorities, the results of which are not unreasonable, simply 
in order to satisfy a general conceptual requirement.**. Further 
support for the distinction between limited authority and no autho- 
rity may be found in the well-established rule that where a person 
gives possession of his goods-or documents of title to a mercantile 
agent who improperly disposes of them, the third party is only pro- 
tected if the goods were deposited with the agent in his capacity 
as mercantile agent, not, for example, as a repairer.°° 


II. THE EFFECT ON THE THIRD PARTY 
Third party put on inquiry 

Where the circumstances are such as to put the third party on 
inquiry he cannot enforce the document against the signatory. An 
example of this is the House of Lords decision in Colonial Bank v. 
Cady and Williams *° in which blank share transfers were signed, 
not by the registered owner, but by his executors. It was held that 
the resulting representation was ambiguous since the executors 
might have intended the shares to be transferred into their own, 
rather than other, names. Had the signature been that of the 
registered owner it is clear that Lords Watson and Herschell would 
have found in favour of the third party. 

Other examples of the third party being put on inquiry are found 
in Mathers v. Royal Bank ** and Cohen v. Freedman. In Mathers 











34 [1895] A.C. 173. 35 [1902] 2 Ch. 163. 

36 [1914] 2 K.B. 168. 

37 See Bowstead on Agency (14th ed.), pp. 294-297 and Powell’s The Law of 
Agency (2nd ed.), pp. 82-88. i 

38 There are other examples of established agency rules not fitting into the general 
theoretical framework. Most famous of these, perhaps, is that established in 
Watteau v. ‘Fenwick [1893] 1 Q.B.:346. 

39 See Pearson V. Rose and Young Ltd. [1951] 1 K.B: 275. 

40 (1890) 15 App.Cas. 267. 

41 (1913) 14 D.L.R. 27. 42 (1921) 20 O.W.N. 55. 
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a share certificate endorsed in blank referred to a sale of 25 shares, 
whereas the broker used it to pledge all 46 shares represented by 
the certificate. In Cohen v. Freedman the third party was aware that 
the defendant’s agent was only authorised to buy a quantity of pipe, 
wheréas he used a blank cheque signed by the defendant to purchase 
other items beside the pipe. 

There is a long line of authorities to the effect that a person who 
takes an instrument signed in blank is also put on inquiry as to the 
limitation on the authority to complete it. The leading case is 
France v. Clark * in which the plaintiff deposited share certificates 
and a transfer signed in blank with the defendant as security for 
£150. The defendant then pledged these documents with a third - 
party as security for £250 and the third party subsequently filled in 
his own name as transferee. It was held that the plaintiff was not 
bound by that purported transfer as the third party was put on 
notice when he received the documents in blank. 

According to English cases this principle also applies to negotiable 
instruments.‘* It is possible to criticise these cases, however, since 
in respect of such instruments a holder is perhaps justified in assum- 
ing there is no limitation on the authority to complete. This view 
was adopted by a Canadian court in Bank of British North America 
v. Robertson,*® where a promissory note had been signed with the 
space reserved for the interest rate left in blank. 


Third party not prejudiced 

Since apparent authority is generally regarded as a type of estoppel, 
it is necessary that the third party should’rely on the completed 
document to his' prejudice before the signatory is bound. The 
absence of any such prejudice was one ground for the decision in 
Wilson and Meeson v. Pickering *® where an employee improperly 
completed a cheque signed in blank by her employer and used it to 
pay off her own debt. By accepting the cheque the third party did 
not lose her’ existing right to the money from the employee and so 
she was no worse off than before. 

` One exception to this rule exists in favour of a’ holder in due 
course of a negotiable instrument who does not need to prove any 
prejudice in order to succeed. 


IV. THe CONDUCT OF THE SIGNATORY 
Non est factum 


So far, the question of the signatory’s liability has not turned on 
the availability of the defence of non est factum. Is this defence | 


43 (1884) 26 Ch.D. 257. Other cases on this point involving share transfers are 
Tayler v. Great Indian Peninsula Ry. Co. (1859) 4 De G. & J. 559; Colonial Bank 
v. ‘Hepworth (1887) 56 L.J.Ch. 1089; and Fox v. Martin (1895) 64 L.J.Ch. 473. 

44 See Awde v. Dixon (1851) 6 Exch. 869; Hatch v. Searles (1854) 2 Sm. & G. 
147; and Watkin v. Lamb (1901) 85 L.T. 483. 45 (1917) 36 D.L.R. 166. 
‘46 [1946] K.B. 422, See also Paine v. Bevan. & Bevan (1914) 110 L.T. 933. 
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applicable? In Mercantile Credit Co. Lid. y. Hamblin Salmon L.J. 
was firmly of the view that non est factum is not relevant in this 
context “‘If [the signatory] gave authority or is precluded from 
denying that he did so, he is liable but not otherwise. I do not under- 
stand how, in such a case, any question of non est factum can 
arise.” *7 Pearson L.J. approached the matter differently, however, 
and dismissed the plea of non est factum on the basis that there 
had been no misrepresentation as to the nature the document would 
have when completed. The court nonetheless unanimously held that 
Mrs. Hamblin was not liable on the document since she had not 
authorised its completion and was not estopped from establishing 
this fact. 

The question of non est factum again arose in United Dominions 
Trust v. Western ** where the facts were as follows. The defendant, 
wishing to acquire a motor car on credit terms, signed in blank a 
proposal for a loan agreement (in fact thinking it was a hire-pur- 
chase document), which was incorrectly completed by the dealer 
and accepted by the plaintiff company. When a copy of the agree- 
ment, was eventually received by the defendant he took no steps to 
complain. The car itself was later stolen by an acquaintance of- the 
defendant and written-off in an accident. The plaintiffs brought 
proceedings to recover instalments due under the agreement. At 
first instance, judgment was given for the plaintiffs, and this was 
confirmed on appeal. Since the defendant had authorised the com- 
pletion of the document the decision is in line with the principles 
already discussed. However, the court was faced with a previous 
decision of the Court of Appeal in Campbell Discount Co. Ltd. v. 
Gall ® to the effect that a hirer was not liable in such circumstances, 
and an argument by counsel for the defendant that the rules of 
non est factum did not apply to documents in blank. The court 
decided that Gall’s case was wrong, not because it was inconsistent 
with established principles, but because of the subsequent House of 
Lords decision relating to non est factum in Saunders v. Anglia 
Building Society.*° The decision-reached in Western’s case was that 
it was not right “ on authority” or according to “‘ common sense ” 
to distinguish a situation, on the one hand, of a person signing a 
complete document, and, on the other hand, of a person trusting 
another to complete a document which he has signed in blank. In 
either case the person is bound by the document unless he can 
establish the defence of non est factum. On thé facts, the defence 
was not available since the defendant was careless in permitting the 
document to be filled in, by the dealer. 

Although Western’s case therefore establishes that the defence 
of non est factum is relevant to documents signed in blank, it 


47 [1965] 2 Q.B. 242, 280. 
48 [1976] Q.B. 513. 

. 49 [1961] 1 Q.B. 431. 
50 [1971] A.C. 1004. 
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seems that it will rarely, if ever, succeed. According to Saunders V. 
Anglia Building Society the signatory must establish both that the 
document was radically different from what it was believed to be, 
and that he did not act carelessly. Applied to documents signed in 
blank this means that the signatory must not have been careless in 
allowing another person to complete the document. Yet the judg- 
ments of Scarman and Bridge L.JJ. in Western’s case both seem to 
suggest that the very act of trusting another to complete a signed 
document is careless, at least where the signatory is “a man of 
ordinary education and competence.” 

A more liberal approach to non est factum was adopted by a 
Canadian court in Commercial Credit Corp. Ltd. v. Carroll Bros. 
Ltd." The defendants were “ unsophisticated ” farmers who were 
persuaded by one Grundmann, who was a reputable dealer and their 
friend, to purchase two tractors on credit. They signed the relevant , 
documents in blank and Grundmann subsequently inserted details 
‘relating to two other tractors which the defendants had already 
bought and paid for. He then assigned the documents to the plain- 
tiffs. It was held that the defence of non est factum succeeded, both 
under the former test that the document as completed was of a 
different character and class, and under the new test that the docu- 
ment was “fundamentally,” “radically” or “totally” different 
from that intended. On the facts, the court said the defendants had 
not been careless in allowing the dealer to complete the documents.” 

These cases show that there is still some uncertainty as to the 
relevance of non est factum to documents signed in blank. This is 
partly due to the difficulty of applying the test of carelessness in 
this situation. There are no doubt many situations in which a person 
would not be careless (in the ordinary sense of the word) to allow 
another to complete a signed document. Yet there is much force in 
the view adopted in Western’s case that a man of ordinary educa- 
tion and competence cannot escape from the consequence, as 
regards innocent third parties, of trusting another to complete a 
document which he has signed in blank and failing to check whether 
the other has complied with his instructions. This approach still 
allows for exceptional cases such as those involving illiterate persons. 
It is suggested that this narrow view of non est factum should be 
applied as a general rule. The possibility of protecting certain classes 
of signatories .by legislation will be discussed later. 


, Estoppel by negligence 
It has frequently been observed that this phrase is misleading since 





51 (1971) 16 D.L.R. (3d) 201, affirmed on appeal at (1971) 20 D.L.R. (3d) 504. 
See also Brown v. Prairie Leaseholds Ltd. (1953) 9 W.W.R. 577, affirmed at 12 
W.W.R. 464. 

52 C}. Mercantile Credit Co. v. Hamblin [1965] 2 Q.B. 242 where the defendant 
was held not to have been negligent (in the legal sense) in entrusting a dealer with 
blank documents since she was well acquainted with him and he was apparently 
respectable, solvent and prosperous. 
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“it is not the negligence, per se, which estops, but only the repre- 
sentation implied from it.” ** However, much confusion has arisen 
in relation to estoppel generally because of an unnecessary discus- 
sion of negligence in cases falling clearly within estoppel by repre- 


sentation. This confusion is apparent in relation to documents signed , 


in blank. In particular, following the decision in Wilson and Meeson 
v. Pickering," the question whether “ estoppel by negligence applies 
only to negotiable instruments ” ** has sometimes been discussed 
in the context of a signatory who has authorised completion of the 
document. However, it has been seen that the estoppel which applies 
to negotiable instruments signed in blank (as Lord Greene M.R. 
pointed out) is not dependent on the proof of negligence. Negli- 


gence is only relevant where no authority was given to complete , 


the. document. Hamblin’s case "° is an example. However, even if 
estoppel by negligence continues to be relied upon it is unlikely to 
succeed simply on the basis that a document signed in blank has 
been entrusted to another. The requirements of duty, breach and 
proximate cause are difficult to satisfy. In Hamblin’s case the court 
was prepared to hold that the defendant by entrusting a document 
signed in blank to the dealer owed a duty of care to those persons, 
whoever they might be, who might contract to provide her with the 
_ Money she was seeking. On the facts, however, there was no breach 
of duty, since the defendant was well acquainted with the dealer 
who was apparently respectable, solvent and prosperous. The third 
requirement, that of proximate cause, would seem to be an impos- 
sible hurdle unless a much more liberal interpretation is given of 
this test than usual, since it will invariably be the fraud or mistake 
of the person who completes the document which really misleads 
the third party. 


Signatory’s conduct after receiving the completed document 


A signatory who is not liable on the completed document by virtue 


of the principles already discussed may nevertheless become liable 
because of his conduct after receiving a copy of the completed 
document from the third party. This is because his actions may be 
taken to amount to an acceptance of the offer made by the third 
party, or may estop him from setting up the mistakes in the 
document. : 

In Hodge Industrial Securities Ltd. v. Cooper ® a hire purchaser 
of a car retained and used the vehicle for seven months despite 
having been sent a copy of the contract which he alleged had been 








53 Spencer Bower and Turner, Estoppel by Representation (3rd ed.), p. 73. ` 

54 [1946] K.B. 422. ; 

55 See, for example, Campbell Discount Co. Ltd. v. Gall [1961] 1 Q.B. 431, 443; 
United Dominions Trust Ltd. v. Western [1976] Q.B. 513, 522. 

56 [1965] 2 Q.B. 242. See also Commercial Credit Corp. Ltd. v. Carroll Bros. 
Ltd. (1971) 16 D.L.R. (3d) 201. 

57 The Guardian, December 14, 1961 (C.A.). 
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incorrectly completed. It was held that he had accepted the finance 
company’s offer by conduct. In Astley Industrial Trust Ltd. v. 


- Rollinson ® the hirer signed the completed document without 


objecting .to its terms and was therefore bound by the contract. 
The previous decision in Gall’s ° case to the effect that the hirer 
was not bound was distinguished in both cases on the basis that Mr. 
Gall had promptly repudiated the contract when he knew of its 
terms. *° 

Estoppel by negligence was relied on in General and Finance Faci- 
lities Ltd. v. Hughes:*! Blair J. held that the hirer owed the finance . 


‘ company a continuing duty of care and that he was negligent in 


failing to contact the company when he received a copy of the - 
agreement. He had communicated solely with the dealers. This 
negligence was held to be: the proximate cause of the company’s 
loss since if he had contacted the company it could have stopped 
the cheque which it had already sent to the dealers. 

A different conclusion was reached in the Canadian case of 
Commercial Credit Corp. Ltd. v. Carroll Bros. Ltd.* although the 
facts were broadly similar to those in Hughes. The defendants were 
held not to have been careless in failing to reply to the third party’s 
letter and in any event the third party was said to have suffered no 
loss as a result, since it had already paid the intermediary. The 
possibility of the defendants’ having accepted the third party’s offer 
was not discussed. 


V. SUMMARY OF COMMON LAW PRINCIPLES 


The principles emerging from the foregoing discussion may be 
summarised as follows: 


(i) A person who signs a document in blank and delivers it to 
another with authority to complete it will be estopped (re- 
gardless of negligence) from denying the authority of that 
person to complete it as he did, as against a third party who 
has relied upon that document to his prejudice. 

(ii) Despite some statements to the contrary, this principle 
applies to all types of documents, not merely negotiable 
instruments. 

(ii) Although in theory the defence of non est factum is avail- 
able in such circumstances, it is unlikely to be available to a 
person of ordinary education and competence. 

(iv) Where no authority is given to complete the document, the 
signatory will not be liable on the completed instrument 
unless: 








58 [1963] C.L.Y. 1648; The Guardian, February 19, 1963 (C.A.). 

59 [1961] Q.B. 431. 

60 A similar decision was reached in Unity Finance Ltd. v. Hammond (1965) 109 
S.J. 70 (C.A.). 

81 (1966) 110 S.J. 847. 

62 (1971) 16 D.L.R. (3d) 201. 


Jan. 1982] DOCUMENTS SIGNED IN BLANK 31 


(a) his conduct in entrusting the document to another 
amounts to a breach of duty owed to the third party 
and is the proximate cause of loss suffered by that 
party; or 

(b) his conduct on receiving a copy of the completed 
document amounts to an acceptance of an offer from 
the third party; or 

(c) his failure to notify the third party of the mistakes in 
the completed document amounts to a breach of duty 
to the third party and is the proximate cause of loss 
suffered by that party. 


VI. STATUTORY PROTECTION OF THE SIGNATORY 


It is suggested that in general these principles provide a reasonable 
solution to the problem of wrongly completed documents. However, 
' they fail to take into account economic arguments which may in 
some situations support the protection of the signatory. In many 
cases the signatory will be a consumer; the document signed will 
have been presented to him by a dealer or agent who had some 
continuing relationship with the third party; and that third party 
will be a business concern, such as a finance company or insurance 
company. In such circumstances it may be argued that the person 
to suffer for the actions of the intermediary should be the third 
party, both because he is more able to absorb the loss and because 
he ought to be responsible for the actions of the intermediary whom 
he relies upon for business. It is apparent from some of the cases 
concerning hire purchase and insurance that the courts have some- - 
times favoured the signatory, but the resulting decisions are dubious 
applications of the law.“ It is suggested that this is a matter which 
can only be adequately dealt with by legislation. 

The Consumer Credit Act 1974 in fact contains several provisions 
which may apply where a consumer signs a regulated agreement *4 
in blank. Section 56, which is already in force,** stipulates that 
“antecedent negotiations ” shall be deemed to be conducted by the 
negotiator in the capacity of agent of the creditor as well as in his 
actual capacity. The dealings between a potential hire purchaser 
and a dealer would, for example, fall within the definition of ante- 
cedent negotiations. It is therefore arguable that the effect of this ' 
section is to give the finance company imputed knowledge of the 
terms orally agreed between the hirer and the dealer, so that the 
company would be bound by them. ` 





63 See, for example, Keeling v. Pearl Assurance Co. Ltd. (1923) 129 L.T. 573: 
Western Australian Insurance Co. Ltd. v. Dayton (1924) 35 C.L.R. 355; Campbell 
Discount Co. Ltd. v. Gall [1961] 1 Q.B. 431; Commercial Credit Corp. Ltd. v. 
Carroll Bros. Ltd. (1971) 16 D.L.R. (3d) 201. 

64 That is, a personal credit agreement, not exceeding £5,000, which is not 
exempted under s. 16. 

65 It applies to negotiations beginning after May 16, 1977 (Sched. 3, para. 12 
(1) and S.I. 1977 No. 325 (c. 11)). 
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Another provision which will affect the consumer’s position in 
section 61, although this is not yet in force. This provides that a 
regulated agreement is not properly executed unless (inter alia) the 
document embodies all the terms of the agreement, other than 
implied terms, and the document is, when presented or sent to the 
debtor or hirer for signature, in such a state that all its terms are 
readily legible. If such a document is signed in blank, therefore, it 
-will be improperly executed and the agreement will only be enforce- 
able against the debtor or hirer by court order.** The difficulty of 
establishing that the agreement was signed in blank will be over- 
come by sections 62 and 63 which provide that a copy of the agree- 
ment must be handed over to the debtor or hirer at the time he 
signs it. 

Other sections, also not yet in force, provide that (in certain 
circumstances) the debtor or hirer shall have a right of cancellation 
within a cooling-off period *’; that notice of rescission of the agree- 
ment by the debtor or hirer may be given to the credit-broker or 
supplier who was the negotiator in antecedent negotiations °*; and 
that the creditor or owner shall not take a negotiable instrument 
other than a bank note or cheque in discharge of any sum payable 
under a regulated agreement by the debtor, hirer or surety.” 

These provisions together would seem to offer adequate protec- 
tion to persons signing regulated agreements in blank, although it 
is to be regretted that they are mostly not yet in force. 

Turning to contracts of insurance, the Law Reform Committee 
recommended as long ago as 1957 that “ Any person who solicits 
or negotiates a contract of insurance shall be deemed for the pur- 
pose of the formation of the contract to be the agent of the insurers, 
and the knowledge of such persons shall be deemed to be the know- 
ledge of the insurers.”7° The implementation of this proposal, 
_which was endorsed by a Government Paper on Insurance Inter- 
mediaries in 1977,” -would effectively deal with insurance proposals 
signed in blank where accurate information is given to the agent 
who misrecords it. In such a situation the insurance company would 
be deemed to have knowledge of the true facts and could not avoid 
liability. 

VII. CONCLUSION 
In answering the question which of two innocent people should 
suffer for the wrongful completion of a document signed in blank 





66 s, 65 (1). 

67~-ss, 67-73. 

68 s. 102. 

69 s, 123. ` 
. 70 Fifth Report, “ Conditions and Exceptions in Insurance Policies,” Cmnd. 62 
(1957). - 7 

71 Cmnd. 6715. The Law Commission has also recommended that a copy of the 
completed proposal form should be supplied to the insured at the time he com- 
pletes the form or as soon as is practicable in the circumstances (Insurance Law: 
Non-disclosure and Breach of Warranty (1980) Law Comm. No. 104). 
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the common law takes into account many factors—the role of the 
person who completed the document, its impact on the third party, 
and the conduct of the signatory both before and after the com- 
pletion. It then applies various legal concepts to these factors— 
consensus ad idem, apparent authority, estoppel by representation 
and by negligence and non est factum. This approach is sophisticated 
and, given two innocent parties who are evenly balanced, generally 
produces a reasonable result. However, applied strictly to many 
modern-day situations where the parties are not evenly balanced, 
it is less than adequate. As in many other areas, the common law 
principles need to be replaced in such situations by legislation which 
does take into account economic factors. In particular, proposals 
to protect consumer hirers and debtors, and purchasers of insurance 
' should be implemented without further delay. 
Bos ALLCOCK * 
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AFTER THE ANCIEN REGIME: 
‘ THE WRITING OF JUDGMENTS IN THE 
i HOUSE OF LORDS 1979/1980 


“Ten censure wrong for one who writes amiss; 
A fool might once himself alone expose, 
Now one in verse makes many more in prose.” 
(Alexander Pope, An Essay on Criticism.) 


PART 2: THE SCALES OF JUSTICE? 


` IN Part 1 we considered some of the ways in which judgments in 
the House of Lords are written with reference to' a statutory text. 
In this Part we examine the reasons and decisions presented in the 
writing of certain speeches which could not be made to refer to, 
could not pose as the object of their discourse, such a text. We are 
not concerned to assemble a comprehensive catalogue of all the 
different ways in which this type of speech was written. Nor do 
we maintain that the judgments analysed are representative. Rather 
we consider in detail a small number of speeches in which an 
elaborate range of discursive techniques can be observed.1 We 
examine the speech of Lord Fraser in Raineri v. Miles (Wiejski 
Third Party)? because it is an example, rare? in our sample, of a 
sustained attempt to construct a judgment around a detailed analy- 
sis of case law. We consider the speeches of Lords Wilberforce and 
Edmund-Davies in Burmah Oil Co. Ltd. v. Governor and Company 
of the Bank of England* and suggest that beneath the apparently 
sharp contrast between them lies an underlying similarity of tech- 
nique. Lord Diplock’s judgment in Bushell v. Secretary of State for 
the Environment ë is noteworthy for the way in which density and 
prolixity are combined with a high degree of elusiveness. We begin 
with Attorney-General v. British Broadcasting Corporation € where 
we can observe how the House approaches a question which at least 
one of the Law Lords considered was “ ultimately’ “a question 
of legal policy ” 7” and where the different reasons presented in the 
speeches analysed suggest that the House was in some disarray. 


No sure guide (The B.B.C. case: Lords Salmon, Scarman, Edmund. 
Davies, Dilhorne) f 


In Att.-Gen. v. British Broadcasting Corporation the House had 
to determine whether the contempt jurisdiction of the Divisional 


1 Thus density has been the main criterion adopted: British Steel Corporation v. 
Granada Television Ltd. [1980] 3 W.L.R. 774 is another case to which scrutiny 
might be directed. 


2 [1980] 2 W.L.R. 847. ‘ 3 See Part One, p. 621, note 15. 
4 [1979] 3 W.L.R. 722. 5 [1980] 3 W.L.R. 22. 
® [1980] 3 W.L.R. 109. T Ibid. p. 130 per Lord Scarman. 
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Court extended to proceedings in a local valuation court. Lord 
„Salmon pinned his colours to the mast early on ° 
‘~ “in my opinion, public policy requires that ı most of the prin- 
le relating to contempt of court...shall not apply to 
valuation courts and the host of other modern tribunals which 
may be regarded as inferior courts; otherwise the scope of 
contempt of court would be unnecessarily extended and accord- 
ingly freedom of speech and freedom of the press would be 
unnecessarily contracted.” 


The point is underlined: “ These two freedoms are two of the 
pillars of liberty.” But what of that third_“ pillar,” the right of fair 
trial? Cannot: an uninhibited press prejudice that? With reference 
to prejudicing juries we are told “The media however is very 
careful to avoid these pitfalls.” As for the judiciary “ no judge 
would be influenced in his judgment by what may be said in the 
media. If he were, he would not be fit to be a judge.” ° Two signfi- 
cant features mark this judgment. The first is its explicit grounding in 
what “ ought ” to be the a together with a correlative refusal 
to ascertain what the law “ is.” The second is the spare, jejune, quality 
of Lord ‘Salmon’s fielding “of the “ policy issues”; the bare asser- 
tion of certain freedoms suffices. l 

Lord Scarman’s speech is, by contrast, rather more prolix. He 
_ began by presenting the two questions raised in the appeal as - 
follows °: “ (1) whether a local valuation court is truly a court; 
and if it is, (2) does it ‘ come within the contempt jurisdiction of the 
High Court’? ” 

His approach to the first question involves downplaying the signi- 
ficance of the word “ court” and stressing the centrality of the 
concept of a “court in law.” Tunnelling into the case law he tells 
us first that “the existence of immunity from suit for defamation, 
which participants in a court’s proceedings enjoy” (quoting the 

“ constitutionally correct ” view of Fry L.J.) ©} “... does not depend 
upon the question whether the subject-matter of consideration is a 
court of justice, but whether it is a court in law. Wherever you find ' 
a court in law, to that the law attaches certain privileges, among 
which is the immunity in question.” 

Thus far, then, we have a “court in law” which, we are told, 

“will have also the protection of the law Telating to contempt of 
court.” Next the concept of “ judicial function ” is introduced and, 
through the medium of prior case law, related to “ court in law ” ”. 

. “ The Court of Appeal... considered that the existence of a judi- | 
` cial function did not necessarily make the body to which it was 
entrusted ‘a court in law’: nor did it necessarily attract ‘ the 
privileges’ enjoyed by a court in law.” Rather “ function” must 


8 [1980] 3 W.L.R. 109, 119. 

® Ibid. 

10 Ibid. p. 130. : 

33 Ibid. p. 132. 12 Ibid. p. 133. 
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, be “understood with reference to the purpose. of the body in 
question **:* “In each case the judges stressed the -importance of 
‘the purpose which the judicial function was intended to serve.. If it 
be administrative, the body would not be a court in law. 3 

Finally, again through the cases, it is stressed that the label 

“court” is not the important point. He accepted that 4: ‘It ill 
behoves a judge to'say that what Parliament says is a court is not 
a court. And I would respectfully agree with Lord Radcliffe’s 
description of a local, valuation court as a court of limited juris- 
diction.” But the fact that the local valuation court was called a 
court was not conclusive since the central question is whether it 
was a “court in law ”. The term “ judicial system ” is introduced to 
make the question more precise '°: 


“But, in my judgment, not every court ; isa court of judicature, 
i.e. a court in law. Nor am I prepared to assume that Parlia- 
ment intends to establish a court as part of the country’s 
x judicial system whenever it constitutes a court. The word 
‘court’ does, in modern English usage, emphasise that the 
body so described has judicial functions to exercise: but it is 
frequently used to describe bodies which, though they exercise 
judicial functions, are not part of the judicial system of the 
Kingdom. d ~ 
So for a body to be a “court in law” ” it must be part ‘of the 
“ judicial system.” This requires a move beyond “labels” to 
“ purposes ” +6; 
“When, therefore, Parliament entrusts a body with a judicial 


function, it is necessary to examine the legislation to discover 
its purpose. The mere application of the ‘court’ label does 


Mec ` not determine the question; nor, I would add, does the absence 


of the label conclude the question the other way.” 


This process of refining definitions is already quite protracted 
but, quite interstitially, “the judicial power of the state” now 
enters the judgment 7’: “ I would identify a court in (or ‘ of °) law, 
ite. a court of judicature, as a body established by law to exercise, 
either generally or subject to defined limits, the judicial power of 
the state.” Judicial power “is to be contrasted with legislative and 
executive (i.e. administrative) power.” The new phrase appears 
to be synonymous with belonging to the “judicial system”; at any 
rate we return immediately to “functions,” “purposes” and 
“ systems ” 1°: . : 

“If the body under review is established for a purely legisla- 
tive or administrative purpose, it is part of the legislative or 


13 Ibid. ' 

14 Ibid. 

15 Ibid. p. 134. 

16 Ibid. It will be observed that the meaning of “ purpose”? in this extract is 
ambiguous. 

17 Ibid. p. 139.. ' 
` 18 Ibid. : 
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administrative system of the state, even though it has to per- 
form duties, which are judicial in character...the judicial 
power of the state exercised through judges appointed by the 
state remains an independent, and recognisably separate, func- 
tion of government. Unless a body exercising judicial functions 
can be demonstrated to be part of this judicial system, it is not, 
in my judgment, a court in law.” 


With this apparent definition’ or “test” Lord Scarman con- 
cludes °: “ My Lords, a local valuation court fails this test. Its 
function is essentially administrative, though it must act judicially 
in discharging it.” Thus to the second question, which “ may now 
be rephrased ” °: “ Does a body established for an administrative 
purpose but required to act judicially in the achievement of that 
purpose attract to itself the protection of the doctrine of contempt 
of court? ” This rephrasing permits the Attorney-General’s case to 
be undermined, first “‘ historically,” since it involves ‘‘ extension ” 
of the scope of contempt *?: 

“The question for your Lordships is whether this power, 
which admittedly extends to inferior courts which are part of 
the judicial system of the Kingdom, extends to administrative 
courts, or to bodies not so described but required in-pursuit of 
their administrative purpose to act judicially. Historically, there 
is no reason why it should be so extended.” 


Then by “ policy,” at which point he invokes the imagery of 
balancing competing interests, an imagery deployed i in a number of 
cases ?? in our sample ”*: 

“ There are eighty considerations to be put into the balance 
on the other side, First, there is freedom of speech, i.e. the 
right to express opinions and impart information. with the 
complementary right of the public to hear opinions and receive 
information. “Secondly, there is the danger [of]...the great 
number of tribunals and other bodies exercising judicial func- 
tions to which the doctrine of contempt of court could be 
applied if extended beyond courts in law.” 


These two arguments are then repeated, by which time the issue 
has apparently become whether the House is required ** to extend 
contempt. Parliamentary power, Europe and the practice of “ most 
civilised legal systems ” provide the seasoning **: 

“If Parliament wishes to extend the doctrine to a specific 
institution which it establishes, it must say so explicitly in its 


19 Ibid. ` 20 Ibid. py 136. 
21 Ibid. 


22 See, for example, the speech of Lord Wilberforce in British Steel Corporation 
v. Granada Television Ltd. [1980] 3.W.L.R. 774, 827 and the judgment of. Lord 
Scarman in Burmah Oil [1979] 3 W.L.R. 722, 758. 

23 Ibid: p. 137. 

24 Lord Scarman tells us that “ neither the meagre authorities available in the 
books nor the historical origins of contempt of court require the House to extend 
the doctrine to administrative courts and tribunals.” Ibid. : 

25 Ibid. 
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enactment; as it has done on occasions, e.g. Tribunals of 
Inquiry Act 1921. I would not think it desirable to extend the 
doctrine, which is unknown, and not apparently needed, in 
most civilised legal systems. . . . If we are to make the extension, 
we have to ask ourselves, if the United Kingdom is to comply 
with its- international obligations, whether the extension is 
necessary in our democratic society. Is there ‘a pressing social 
need’ for the extension? For that, according to the European 
Court of Human Rights... is.what the phrase means. It has 
not been demonstrated to me that there is.” 


Lord Scarman, then, endeavours to formulate a general test for the 
law of contempt, applicable in principle to all courts and tribunals, 
which appears to. eschew nominalism and to possess a certain 
sophistication. As a guided tour around governmental institutions 
it bears a certain resemblance to the speech of Lord Diplock in 
Bushell v. Secretary- of State for the Environment, but, unlike 
Lord Diplock in that case, Lord Scarman handles these themes 
through the medium of case law and, in particular, by pulling out 
key. phrases from passages in earlier judgments. More significantly, 
perhaps, the apparent progression of reasoned arguments can be 
seen .as little more than a sequence of synonyms. The test is 
whether a body is a “court in law.” What is a “ court in law”? 
It is a body which is part of the “judicial system.” What is the 

“judicial system ”? It is that part of the state system which exer- 
cises “the judicial power of the state.” And, one might add, as a 


` coda, “the judicial power of the state” is the power of the state 


exercised by “ courts in law.” The resulting tautology discloses the 
assertiveness which lies at the heart of the judgment. 

Viscount Dilhorne set himself the task of reducing the 

tainty” in this area of the law, and so was prepared to consider the 
case -even though he thought it hypothetical”: “ I think the desir- 
ability of your Lordships, if possible, removing or diminishing this 
uncertainty, justifies the taking of the exceptional course of con- 
sidering this now hypothetical question.” He considers first whether 
the local valuation court is a “ court ” **: 

' “In my view when an Act of Parliament provides that a court 
shall be constituted, no other conclusion is possible than that 
it is a court. And here the 1948 Act provided that the court 
to be constituted should have all the features that one associ- 
ated with a court.” 


“ce 


So the label “ court” is crucial. He then. examines the inter- 
relationship of“ tribunals ” and “ courts” ?*: 


“There is ‘a wide variety of courts; ‘so there is of tribunals. . 
While every court is a tribunal, the converse is not true. There 


26 [1980] 3 W.L.R. 22. See post, pp. 52 et seq. 
27 [1980] 3 W.L.R. 109, 114. 

‘28 Ibid. pp. 114-115. 

` 29 Ibid. p. 115. 
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‘ are many tribunals which are not courts despite the fact that 
they are charged with dealing with certain matters and have 
features in common with courts. A distinction is drawn in this 
country between tribunals which are courts and those which 
are not.... Generally I would say that just because a tribunal 
has features resembling those of a court, it should not be held 
to be a court. Tribunals created by or under Acts of Parliament 
are not as a general rule courts unless constituted: as such by 
the Act creating them.” 


Then, after a brief interlude, 3% on to the second question; the local ` 
valuation court being a “ court,” is it covered by contempt? This 
“involves consideration of the jurisdiction’? of “the Divisional 
Court ”; and he provides us with a threefold choice *1: “It may be 
limited to protecting inferior courts which are courts of law. It 
may extend to all courts which have been established as courts by 
the state or it may extend beyond that to all tribunals which have 
the same features as courts.” The final and most wide-ranging possi- 
bility is immediately discarded. First, because of the separation of 


powers, in a passage which re-emphasises the importance which. 


Viscount Dilhorne attaches to the label “‘ court ” **: 


“to [so] hold... would, in my view, be to trespass on the field 
of the Legislature. As I have pointed out, Parliament has on 
occasions enacted that a tribunal shall be a court. When it has 
refrained from doing so, save in the case of the Lands Tribunal, 
I am not prepared to hold that a tribunal it has created, no 
matter how much it resembles a court, is a court. And the 
jurisdiction of the Divisional Court in relation to contempt 
only extends to courts.” 


Secondly, because of the complexity involved in working with 
“ functions ” °°: 


“I need not dilate on the uncertainty that would result from 

the contrary view or upon its effect on freedóm of speech.’ 

This case, when so much argument has been directed to detailed 

examination of the functions of valuation courts, illustrates 

the complexities involved in determining whether. the similari- 

ties are such that a particular tribunal, not declared to be a 
, court, is nevertheless one.” 


But, in order to discard the application of contempt to all “ courts,” 
Viscount Dilhorne cannot escape “‘ functions ” **: 


“I do not think that the Divisional Court’s jurisdiction extends 
to all courts created by the state for I think that a distinction 
has to be drawn between courts which discharge judicial func- 
tions -and those which discharge administrative ones, between 





30 Viscount Dilhorne considers, without coming to any firm conclusion, why á 


Parliament included local valuation courts in the list of tribunals set out in Sched. 
1 to the Tribunals and Inquiries Act 1971. Ibid. 
31 [1980] 3 W.L.R. 109, 115-116. 
32 Ibid. p. 116. -> s 
33 Ibid. 3 34 Ibid. 
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courts of law which form part of the judicial system of the 
: , country on the one hand and courts which are constituted to 
resolve problems which arise in the course of administration of 
the government of this country. In my opinion a local valua- 
’ tion court comes within the latter category.... It has to act 
judicially but‘that does not make it a court of law.” 


Thus, in the end, to a test very close to that of Lord Scarman, 
albeit over a narrower field. This is followed by a negative deploy- 
ment of history which enables Viscount Dilhorne to present the 
Attorney-General’s case as involving extension **: “No case was 
cited to us of the law of contempt being applied to tribunals or 
courts discharging, albeit judicially, administrative functions and I 
for my part-am not prepared to extend the law by applying it to © 
such tribunals or courts.” Viscount Dilhorne returns to the theme 
of “uncertainty ” in his closing remarks. Something at least has 
been achieved **: : 


“J recognise that this conclusion still leaves an area of un- 
certainty. If your Lordships agree with me about this, it will 
still leave it open to argument whether a court established by 
Parliament discharges administrative or judicial functions, 
about whether or not it is a court of law but the area of 
uncertainty will be much diminished.” 


Presumably the scope of uncertainty is diminished because the 
issue of contempt can only arise if Parliament has labelled a body 
a “court.” Thus the field in which the complexities of the judicial/ 
administrative distinction arise is narrowed. This may have anoma- 
lous consequences but it has the virtue of directness. 

Although Lord Edmund-Davies accepted that “questions of 
policy of considerable importance are involved,” he approached 
them with some trepidation *’: “ Conducting a balancing exercise 
between these competing considerations can give rise to consider- 
able difficulties as the present appeal demonstrates.” What is 
distinctive about the judgment which follows is not so much the 
attempt to ground it somewhere in “law” at the expense of any 
serious consideration of policy, but rather the fact that he himself 
admits that his discussion of the “ law ” is pointless. Lord Edmund- 
Davies was faced with the contention that an extension of con- 
tempt -would produce clarity and further the public interest. He 
refused to allow himself to be seduced into such domains **: “ For 
my, part, however, I prefer to inquire what constitutes an “ inferior 
court’ under the present law before considering whether some 
ampler connotation would advance the public weal.” So he does. 
Four pages later we emerge expectant from an-extended train of 
authorities and possible interpretations of “inferior courts ” (with 


35 Ibid. 

36 Ibid. 

37 Ibid. p. 122. 

38 Ibid. pp. 127-128. 
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the consequence. that his speech. is "regrettably long ny only to be 
told that **: 


“At the end of the day it fae e to be said that 
there emerges no sure guide, no unmistakeable hallmark by 
which a ‘court’ or ‘inferior court’ may unerringly be identi- 
fied. It is largely a matter of impression. My own firm view is 
that a local valuation court is not such a body.” ` 3 


Thus Lord Edmund-Davies stands apart. Having gone through a 
long list of criteria for identifying what “an inferior court ” is, he 
leaves us with a particularist assertion as to the status of the local 
valuation court. In so doing he avoids issues of “ policy ” and any 
attempt to give an answer of general applicability. At the end we 
receive only the repetition of an earlier hint at policy and, linked 
to this, a deployment of the separation of powers to justify his 
refusal to “ widen ” contempt ®: 


“At the outset... I indicated the reasons which have led me 
and others to the conclusion that contempt proceedings should 
never be instituted or upheld by the courts unless it is clear 
beyond doubt that the demands of justice make them essential. 
For like reasons, I consider that’it should not be left to the 
judges to widen the scope of such proceedings. . . I would not 
myself be a party to it. If it is to be done at all, I ‘think the task 
must be left to Parliament.” 


We would suggest that an examination of these N shows 
the House in some disarray. Although all the law lords found for 
: the B.B.C. it is only the presence of a concurring *! speech which 
makes it possible to say that more than one judge gave the same 
reasons.- Moreover, although Lords Salmon and Scarman state 
explicitly * that the task of the court is to define the limits of free- 
dom of speech, there is no indication in any of the speeches of how 
such matters are to be worked through thoroughly in the writing of 
a judgment. Rather, assertion suffices. , 


' Eminent judges (Raineri: Lord Fraser) 


This case concerned the problems associated with a EAT link 
in the typical house purchase chain. The relevant contracts in the 
chain contained completion dates and incorporated the Law Society’s 
General Conditions which provided for a speciál procedure, the serv- 
ing of a notice, in the event of a party delaying beyond the com- 
pletion date. One vendor in the. chain delayed; his buyer then 
delayed his buyer who sued the middleman for the losses this caused 


39 Ibid. pp. 127—128. 3 
ı 40 Ibid. p. 128. ` - ' 

41 Lord Fraser concludes his speech by saying: “ For the reasons explained by ~ 
others of your Lordships I agree that the local valuation court is not a court of 
law, but a body whose functions are of an administrative character. It is therefore 
not vin the class of inferior courts to which the law of contempt applies.” 
Ibid. p 

42 Pisto] 3 W.L.R. 109, 117 per Lord Salmon, 130 per Lord Scarman. 
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him. The middleman did not defend but served his vendor with a 
third party notice for indemnity. The vendor unsuccessfully argued 
' that the completion date was just a target date since the contract 
did not specify that time was of the essence and that therefore no 
liability to damages arose. 

Lord Fraser’s sustained attempt at grounding his decision in the 
case law merits close attention. He began by indicating that if the 
question had been “ one of pure construction” it would have been 
“ difficult” to construe a completion date set for “on or before 
July 12” as including “or within.a reasonable time thereafter,” 
But “ the real question ” was 4: “ How far the effect of a stipula- 
tion for completion on or before a-specified date is modified by the 
rules-of equity.” He quoted from two opposing texts ^t in order to 
summarise the two competing views, that equity did or did not 
(where the delay was reasonable) require that the failure to complete 
be regarded as a breach of contract. At this stage neither view was 
dismissed but the authority of the text which suggested that only 
unreasonable delay would suffice was weakened **: “‘ Several cases 
-are cited as authority but the appellant’s counsel. conceded that they 
do not support the statements in the text.” And so to the cases. 
First, he cited from three of the speeches in Stickney v. Keeble,** 
from which he felt able to derive a firm view *’: 


“ All these statements show that the noble and learned Lords 
who made them regarded: any breach of a stipulation as to 
time in a contract for the sale of land as unquestionably a 
breach of the contract, although they said that a party in 
breach of that stipulation might be relieved of-the full conse- 
- quences of his breach to the extent of allowing him to obtain 
specific performance of the contract. There is no suggestion 
‘that he would be relieved from any liability for damages.” 


This presentation, then, is based upon the purported retrieval of 
an earlier judicial state of mind, which is signalled by the crucial 
fole which the word “regarded ” plays in the construction of this 
extract. The unanimity of “ All these statements” is in. turn linked 
to the decisiveness of “ show,” “‘ unquestionably ” and “‘ there is no 
suggestion,” shored up with the conventional “ noble and learned 
lords.” It may, seem curious to draw attention to this technique 
(which is arguably a central feature of the common law tradition), 
but for present purposes ** it is to be noted that it represents a 
crucial manoeuvre in building a foundation for the decision. On to 
four more cases apparently favourable to the respondents, opening 
with a settled status quo **: “ Failure to complete a contract for the 





43 `[1980] 2 W.L.R. 847, 865. 

44 Lord Fraser referred to Williams on Vendor and Purchaser (4th ed.), p. 991, 
and Halsbury’s Laws of England (4th ed., 1974), Vol. 9, para. 481. 

45 [1980] 2 W.L.R. 847, 865. 46 [1915] A.C. 386. 

47 [1980] 2 W.L.R. 847, 866. . 

48 For a further, brief, allusion to thig feature of many judgments, see post, p. 59. 

49 [1980] 2 W.L.R. 847, 866-867. as 
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sale of land on cate due date has been treated by the courts as a 
breach of the contract giving rise to a claim for damages if any 
have been suffered, in several cases to which we were referred:” 
Then, after a brief and uncritical description of these cases, to his: 
conclusion *°: “ These four cases, although decided by single judges, 
show a tract of decisions against the appellant’s argument in this 
appeal. They are all in my opinion consistent with the quotations I 
have made from Stickney v. Keeble [1915] A.C. 386.” The “ recent 
decision of [the] House in United Scientific Holdings Ltd. v. Burnley 
Borough Council” was also “t: “entirely consistent with the view 
stated in these cases and indeed tends to support it.” Yet for all the 
confidence of this assertion, any impression that Lord Diplock 
thought differently in the Burnley case must be removed *: 


“Lord Diplock quoted . . . observations in Stickney v. Keeble 

which are not those that I have quoted above, and he 
explained that they were of limited application but he did not 
suggest any doubt as to the soundness of the (different) 
observations that I have quoted.” 


‘If any doubt remains we are told that “certainly Lord Simon 
of Glaisdale ” took Lord Fraser’s view, and, to be on the safe side, 
Lord Diplock’s state of mind is brought into play *: “ I think it is 
quite clear that he did not have in mind any doubt that breach of a 
stipulation as ‘to time in a contract would be breach of the contract 
which in appropriate cases would give rise to a claim for damages.” 
Lord Fraser closed this_part of his speech by stating that a rule had 
emerged from the authorities **: 


“breach of a contractual stipulation as to time which is not 
of the essence of a contract will not be treated as a breach of 
a condition precedent to the contract, that is as a breach 
which would entitle the innocent party to treat the contract as 
` terminated or which would prevent ‘the defaulting party from 
suing for specific performance. Nevertheless it is a breach of 
the contract and entitles the injured party to damages if he © 
has suffered damage.” 


This left the authorities to the contrary. These are presented as 
somewhat underdeveloped or. irrelevant unlike the previous judg- : 
ments which were, as we have seen, apparently clear and decisive 
in tenor and intention. We are told that 5: “all except one were 
obiter dicta and none was made in a case where the issue was 
entitlement to damages.’’ One statement.“ was a convenient short- 
hand description of the position under the original contract although 
it was in my opinon not quite accurate.” Of another we are told 
that “the same applies ” to that “ observation:” “ Similarly ” that 


50 Ibid. p. 867. 

51 Ibid. 

52 Ibid. p. 868. 

53 Ibid. a ee - : 

54 Ibid. p. 869. . 55 Ibid. 
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a third “ was a convenient description which was adequate for the 
circumstances of the case where the learned judge was not adverting 
to any question of damages.” Moreover °°: 
“It may usefully be compared with the statement, which I 
regard as more accurate, in Megarry and Wade, The Law of. 
Real Property (4th ed.), p. 586, as follows: ‘In any case, 
whether time is of the essence or not, a party who is actually 
injured by breach of, a time stipulation can recover damages ’.”’ 


Finally, he dispatched “the only one of this group of cases in 
which the judge’s dictum on this question was not obiter ” with the 
thought that 5’: “ The decision itself is not relevant to the question 
in this appeal.” Lord'Fraser, then, poses the issue before him as 
involving a general question of law, thereby transcending matters 
of construction. He deals with the question through the retrieval 
of the intentions of judges in favourable or ambiguous cases and the 
casual dismissal of contrary authorities." Nothing in Lord Fraser’s 
judgment indicates whether the result which he reaches makes 
practical sense. 


Layers of speculation (Burmah Oil: Lords Wilberforce and Edmund- 
Davies) 


When Burmah was in serious financial difficulties the Bank of 
England suggested that it might buy the company’s shareholding 
in British Petroleum. After discussions between the Bank and the 
Government, however, the Bank offered, and Burmah accepted, 
terms substantially less favourable to Burmah than those originally 
suggested by the Bank. Burmah sought to set aside the sale as 
being unconscionable and sought the discovery of documents dis- 
closing the part played ,by the Government in the transaction. The 
Crown, resisting discovery, certified that production of this class of 
documents would be injurious to the public interest. The House 
unanimously refused to grant Burmah discovery but Lord Wilber- 
force disagreed with the majority view that, in coming to the 
decision, it was permissible for the court to inspect the documents. 

Lord Wilberforce began by building a firm foundation for the 
claims of the Crown. He made his “starting point in the discus- 
sion...the certificate,” a document which was portrayed as 
“lengthy and detailed,” “the result of careful and responsible 
consideration ” and “‘not ‘amorphous’ or of a blanket character, 
but... specific and motivated.” Further, the fact that the Crown’s 


56 Ibid. 57 Ibid. p. 870. 

58 By contrast, Viscount Dilhorne, dissenting, referred to the authorities in the 
following terms: ‘‘ so in four cases it has been held that it was a term of the con- 
tract that completion should take place on the day fixed and a breach of contract 
if that was not done and in five cases eminent judges have expressed a contrary view, 
saying that as time was not of the essence the obligation was to complete on ‘the 
day fixed or within a reasonable time thereafter. No doubt some of their observa- 
tions were obiter but they cannot be dismissed as erroneous just on that account.” 
Ibid. at p. 854. 
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claim was-“ a class claim ” apparently added to the initial l centrality 
and satengah of the Crown’s position =: . . = - 


“the claim being a class claim, I must state with emphasis 
that there-is not the slightest ground for doubting that the 
documents in question fall within the class described, indeed 
the descriptions themselves and references in disclosed docu- 
ments make it clear that they.do:... We start with a strong and 
well-fortified basis for an immunity claim.” 


This presentation should not disguise the fact that so far Lord 
Wilberforce has not directly asked whether the “ class” does merit 
protection. Burmah’s “two main arguments” for discovery were 
then dispatched. First, Burmah argued that: the decision to allow 
the Bank to buy the shares concerned governmental policy but that 
the decision as to price did not. This was disposed of by asserting 
in speculative terms that there was no such distinction, the key 
words being “ inconceivable” and “ responsible ” ©: 


“The whole course of negotiation...shows that these two 
matters were indissolubly linked as part of one decision. It is 
indeed inconceivable that any responsible Minister or civil 
servant would regard the matter of policy to be decided to be 
the purchase of the stock in principle and would leave over the 
matter of price as merely one of ‘ nuts and bolts’.” 


Secondly, Burmah argued that the rescue operation was past 
history so that nothing would be lost by discovery. This argument 
received short shrift. Governmental intervention in the economy “ is 
on-going policy; the documents are not yet for the Public Record 
Office”; there “is the need for candour in communication between 
those concerned with policy making ”; “ to reveal what advice was 
then sought and given and the mechanism for seeking and consider- 
ing such advice might well make the process of government more | 
difficult now.” ° This analysis, which goes beyond a rejection of 
Burmah’s arguments, performs a dual function. Unlike Lord 
Wilberforce’s speech in McShane,** where the arguments deployed 
against the subjective interpretation did not provide direct positive 
support for the preferred objective construction, the arguments used 
against -Burmah contain within themselves positive reasons for 
refusing ‘discovery. Put another way, these contentions may be 
turned around so as to say that discovery must be refused because 
governmental intervention - is eae because candour is 





59 [1979] 3 W.L.R. 722, 728. 5 

s0 Ibid. Contrast. the view of Lord Salmon “I entirely agree that the final 
decision as to whethet or not-the national interest made it necessary for Burmah to 
be saved from ruin was certainly a most important piece of policy making.. 
The terms upon which Burmah was to be obliged to sell its B.P. stock units to the 
bank, however, seem to me to have little to do with policy making in the ordinary 
sense of that term but only with the making of a hard and perhaps, questionable 
business bargain.” Ibid. p. 737. 

61 Ibid. p. 729. : 

62 McShane v. Express Newspapers [1980] 2 W.LR. 89. See Part One, PP. 634- 
635. 
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required, and because the opening up of government decision- 
making processes would make the taking of future decisions more 
difficult. ; 

“The basis for an immunity claim, then having been laid,” a 
provisional conclusion which re-emphasises the favourable starting 
- position of the Crown, Lord Wilberforce considered whether the 
‘Bank could invoke “any other element of public interest,” in parti- 
cular, “ the proper and fair administration of justice.” In relation 
to this, “the proper starting point must be the decision of this 
House in Conway v. Rimmer.” Lord Wilberforce hinted that the 
test for discovery might be, in his opinion, very strict; however, 
since the Crown had not so contended, he was prepared to adopt °°: 
“the middle of the road position taken by Lord Reid in Conway... 
to deal with this case on the basis that the courts may, in a suitable 
case, decide that a high level governmental public interest must give 
way to the interests of the administration of justice.” However, “it 
must. be clear what this involves’; re-enter the “ manifestly solid 
` grounds ” of the Crown’s claim in order to suggest that Burmah has 
an uphill task *: i 

“A claim for public interest immunity having been made, on 
manifestly solid grounds, it is necessary for those who seek to 
overcome it to demonstrate the existence of a counteracting 
interest calling for disclosure of particular documents. When 
this is demonstrated, but only then, may the court proceed to 
a balancing-process.” 


This issue, it should be noted, is to arise before the “ balancing 
process.” The “counteracting interest” appears to be related to 
the probability of documents containing relevant material. This at 
any rate sufficed to distinguish two leading cases °°: 


“In Conway....it was known that there were. in existence 
probationary reports on the plaintiff as to which an obviously 
strong argument could be made that their disclosure was neces- 
sary if the plaintiff’s claim were to have any hope of succeed- 
ing (in the end they turned out to be far from helpful to him), 
so the court had something very. definite to go on which it 
could put into the scales against the (minor) public interest of 
not revealing routine reports. So, too, in Sankey v. Whitlam 
the High Court [of Australia] thought it scarcely credible that ` 
the documents in question would not reveal factual material 
as to Commonwealth borrowing.” ae 


He ends this passage by himself conflating his prior stage and the 
' balancing process while beginning to undermine Burmah’s claims as 
being based on “ pure speculation ”; an element destined to become 
the core of his reasoning °°: 





63 [1979] 3 W.L.R. 722, 730. 
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. But the’present case is quite different. There is not, and I 
firmly assert this, the slightest-ground, apart from pure specula- 
tion, for supposing that there is any document in existence, 
among those which it is sought to withhold, or anything in a 
document which could auraa thè public interest claim for 
immunity.” 


“ Lord Wilberforce re to “ make this assertion good under two 
heads.” The first head begins with a resumé of what has and has not 
been disclosed. So far as negotiations between Burmah and the Bank 
are concerned, “‘a very full and very careful disclosure has been 
made of all documents,” whereas what have been withheld are docu- 
ments concerning discussions at which Burmah’s representatives 
were not present. This resumé apparently generates the view that 
“there must be a strong argument ” that Burmah has already 
received what it requires °”: , 

“ Since the proceedings are between Burmah aa the Bank, 
‘there must be a strong argument for believing that the dividing 
line has`been correctly drawn, that what is necessary to 
Burmah’s case has been disclosed, and that what has hot been 
disclosed cannot help Burmah’s case.’ 


This is a somewhat mysterious proposition if it is meant to con- 
stitute an independent justification for the prior assertion. Some 
light is, however, shed as Lord Wilberforce proceeds under his 
“second head” to unveil the content of his “ strong argument.” 
This involves an examination of Burmah’s substantive claim against 
the Bank; a claim which, we are told, is “ not very clear” but is 
one which should: not be analysed in interlocutory proceedings and 
“must . . . be treated as valid.” A claim which, however ê: “ must 
rest on the objective nature of the bargain; the negotiations between 
Burmah and the Bank, the relevant circumstances or bargaining 
power of the parties and any pressure which the Bank may be 
shown to have exercised on Burmah.” - 

The nature of Burmah’s claim is thus made to turn the prior 

“ strong argument ” into a conclusion °°: 


“ As to these matters, much is common ground and is admitted 
on the pleadings. ... How then can anything said between the 
Bank and the Government...help to resolve these issues? 
Whether the Bank acted at the behest of the Government or 
not seems-‘to me’... irrelevant.” . 


Lord Wilberforce here passes over. the question of whether dis- 
cussions between the Bank and the Government might shed light on 


the unconscionability of the bargain, a different issue from whether - 


“the Bank acted at the behest of the Government.” Lord Wilber- 
force “ was only able to perceive two ” issues ‘‘ as to which a case 


of any kind could be made” for discovery of documents relating to 


87 Ibid. p. 731. ; ra i 
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those discussions. Disclosure would not apparently assist on the first 
of these, the profit-sharing issue.7° 


“Tt is clear already from disclosed documents...that the 
Bank thought that a profit sharing term would be fair... and 
...that the Government refused to agree.... I cannot see 
therefore that any document (concerning discussions at which 
Burmah’s representatives were not present) could assist Bur- 
mah’s case. If any such reference at all were made in any such 
document to profit sharing (a matter of pure speculation) why 
. should it be in terms different from what the Bank had said 
‘to Burmah? If it were in the same terms it would add nothing 

, to Burmah’s case.” 


It is to be noted that although the phrase ‘° pure speculation ” is 
used to throw doubt on the idea that a reference to profit sharing 
may exist, the consideration of the possible terms of any such refer- 
ence is itself highly speculative. Moreover this presentation is un- 
balanced; the possibility that the terms used were the same as those 
addressed to Burmah is considered, the possibility that the language 
adopted was rather stronger is passed over. 

The second ground where disclosure might assist was “the 
general allegation that the sale was unconscionable.” Lord Wilber- 
force immediately weakened this by reiterating his view of Burmah’s 
claim 7*: “In my view establishment of this must depend on the 
objective facts as indicated above. But Burmah submits otherwise.” 
He noted that Burmah claimed discovery because they thought it 
“very likely ” that some of the withheld documents might record 
“a statement by a representative of the Bank... that in the opinion 
of the Bank the sale, on terms fixed by the Government was... 
‘grossly unfair’ and that this would greatly assist Burmah’s case.” 
Lord Wilberforce shifted from “ objective facts” to a new assault 
on “ pure speculation ” 7?: 

“I am willing to leave aside the question whether...such a 
statement... would assist Burmah to prove its case which, as 
I have said, depends on objective considerations.... For, in 
my opinion, the claim is on its facts totally unjustified. The 
phrase ‘very likely’ is a pure ipse dixit of Burmah and un- 
supported by any evidence; there is nothing anywhere which 
affords the slightest support for it.... That such a document 
may exist, and what it may contain, is the purest speculation.” 


At this stage, then, two considerations are being stressed: “the 
objective nature of the bargain ” (such that it is difficult to see how 
dealings between the Government and the Bank could be relevant) 
and, secondly, the speculative nature of Burmah’s suggestion that 

relevant material may exist. The latter element is now deployed 
more insistently. “‘Pure speculation” now brought him to “the 








10 Ibid. p. 732. 
71 Ibid. 
72 Ibid. 
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issue of inspection’? °°: “ For now it is said, ‘ Well, let us look at 

the documents ‘and see; to do so cannot do any harm. If there is 
nothing there no damage will be done; if there is, we can weigh its 
importance ’.” Lord Wilberforce refused to “yield to this siren 
song.” First, the cases were against it; secondly, “‘ as to principle ” 74: 


“ I cannot think that it is desirable that the court should assume 
the task of inspection except in rare cases where a strong 
positive case is made out, certainly not on a bare unsupported 
assertion by the party seeking production that something to 
help him may be found, or on some unsupported, viz. specula- 
tive, hunch of its own.” 


Speculation is then harnessed to constitutionalism and‘the Crown’s 
initial advantage in brought back into play *: 


“ It is for the Minister to define the public interest and the 
grounds on which he considers that production would affect it. 
Similarly, the court, responsible for the administration of 
justice, should, before it decides that the Minister’s view must 
give way, have something positive or identifiable to put in the 
scales. To override the Minister’s opinion by ‘amorphous’ 
phrases or. unsupported contentions, would be to do pre- 
cisely what the courts will not countenance in the actions of 
Ministers.” K 


Finally, with the thought that a widespread process of inspection 
and weighing would lead to uncertain results, to the conclusion. 
Here he presents what has gone before as obvious, a- conclusion 
which is apparently permissible because the presence of “ specula- 
tion ” means that there is nothing left to weigh 7°: 


“T regard this as a plain case: of piblic interest immunity 
properly claimed on grounds of high policy on the one hand in 
terms which cannot be called into question; of nothing of any 
substance to put in the scale on the other.” 


The key to this judgment is a complex and repetitive inter- 
weaving of three elements—the “strong and well-fortified basis 
for an immunity claim,” “objective facts” and “pure specula- 
tion.” The greatest emphasis is placed on “pure speculation,” a 
procedure which recalls the repetitive resort to “ constitutional 
principle ” in Vestey.™ It is perhaps ironic that for all the pejorative 
resonances of “‘ pure speculation ” Lord Wilberforce himself adopts 
the technique of speculation at a crucial point in his speech. The 
position of “ objective facts” is less secure and at the end it gives 
way to “pure speculation.” It is, however, repeatedly deployed in 
the middle part of the speech to suggest that Burmah’s claim does 





73 Ibid. 

74 Ibid. p. 733. 

75 Ibid. 

78 Ibid. pp. 733-734. 

77 Vestey v. Inland Revenue Commissioners 1973] 3 W.L.R. 915. See Part One, 
pp. 651 et seq. 
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not require discovery of the disputed dennas ‘in other words, it 
serves to heighten the impression that Burmah has no cause for 
complaint since it has already received all the relevant material. 
Finally, the “ strong ” position of the Crown, which is ascendant at 
the beginning, wanes with the emergence of ‘objective facts ” to 
re-emerge as a support for “pure speculation” in the concluding 
paragraphs. 

Lord Wilberforce’s presentation is also abstract in tenor and he 
seems concerned to avoid confining his discussion to the particular 
transaction before him. This is brought into sharp focus by a con- 

` sideration of the speech of Lord Edmund-Davies. The latter rejects 
the core elements of Lord Wilberforce’s speech, perhaps because 
he is less concerned with the wider implications. He begins by 
taking issue with Lord Wilberforce’s view that, since Burmah’s 
claim depended on the establishment of “ objective facts,” they had 
no cause for complaint since the disputed documents could not aid 

them 7°: 
s It was urged by the Attorney-General that, so extensive were 

- the numerous admissions, made in the Bank’s defence and so 

liberal had the Bank been in supplying documents that Burmah 
had all the material necessary for the presentation of their 
case. J do not think that is right. In the face of the Bank’s 
umbrella denial of... all... forms of unconscionable conduct 
on their part, it could, as I think, prove a valuable reinforce- 
ment of Burmah’s case if they could establish by means of 
some of the withheld ‘documents that the Bank had itself com- 
mitted themselves to the view that the -terms finally presented 
to Burmah were tainted by those unconscionable features of 
which Burmah complained.” ; 


Lord Edmund-Davies then interwove the likelihood of such docu- 
mentary material existing with the nature of Burmah’s claim, a 
process similar to Lord Wilberforce’s dealings with “ pure specu- 
lation ” and “ objective facts.” But the similarity lies only in the 
process; the two law lords came to opposite conclusions on both 
points since Lord Wilberforce’s “ pure speculation ” was countered 
by an assertion of probability. Further, Lord Wilberforce’s narrow- 
ing’ of horizons as to the possible contents of the documents was 
explicitly rejected; the Bank might have addressed stronger a 
to the Government than to Burmah 7°: 

“What are the probabilities of such documentary support 

being in existence? Is it merely. pure conjecture? ... In my 
judgment, there is more to it than that. It is, at the very least, 

“on the cards’ that, in the light of the Bank’s known support 

and advocacy of profit-sharing,” they expressed their unequivo- 

cal dislike when the Government expressed determination to 
impose its final terms on Burmah.” 


_ 78 [1979] 3 W.L.R. 722, 741-742. 
79 Ibid. p. 742. 
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A repetitive repudiation of “ objective facts ” came next, followed 
in turn by a second deployment of the counter-assertion to “ pure 
speculation,” which apparently sufficed to indicate that this was no 

` mere “‘ fishing expedition ” °°: | i o 

‘It was, I think, an over-simplification for the Attorney-General 
to submit that the. only issue’ is whether the... agreement was 
in fact inequitable, and not whether the Bank regarded it as 
inequitable.... Then is all this merely ‘on the cards,’ simply 
a ‘fishing expedition’? If that is all there is to it, discovery 
should be refused. But in my judgment the existence of such 
documentary material is likely. And that, in my judgment, is 
sufficient.” 


Given that the documents “ may well contain ” relevant material, 
Lord Edmund-Davies could approach the balancing process which 
had become increasingly familiar. since Conway v. Rimmer.” The 
idea that the competing interests could be weighed was 
reinforced ë+: i 


“The [Attorney-General]. was wrong in submitting that... 
[Burmah]... must establish that the... certificate is probably 
inaccurate. On the contrary, disclosure may well be ordered , 
even though its accuracy is not impugned, for the Ministers ~ 
view is one-sided and may-be correct as far as it goes but is 
yet not to be regarded as decisive of the matter of disclosure.” 


The issue thus begins to be confined through an emphasis upon 
the particular transaction. He first examines the “ realities ” of the 
particular case, reiterating the Crown’s “very real and lively 
interest ” ®?; ; 


“There is a further feature in this case which it would be 
pusillanimous to ignore. It consists in the fact that this is not 
one of those cases where the complete detachment of the party 
resisting disclosure is beyond doubt. It is true that the Govern- 
ment is not a party to these proceedings, but it would be un- 
realistic to think that the conduct of government’s servants and 
advisers nowise enters into this case... the balancing exercise- 
is bound to be affected to some degree where the party object- 
ing to discovery is not a wholly detached observer of events in 
which it was in no way involved. ,It cannot realistically be 
thought that the Government is wholly devoid of interest in the 
outcome of these proceedings. On the contrary, it has a very 
real and lively interest.” : 


‘a 


The particularist focus is sharpened as the necessity for inspec- 
tion, without which the House would be “ completely in the dark,” 
is highlighted °°: an Soy 

“Yet when all this is said and done, and even accepting that 
the withheld documents are likely to contain material sup- 
portive of the allegation of unconscionability, this House is at © 


80 Ibid. ° 81 Ibid. p. 743. 
83 Ibid. E ` 83 Ibid. p. 744. 
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present completely in the dark as.to the cogency of such 
material. For example, does it clearly and substantially support 
the-allegation, or only to an insignificant degree? ” 


Thus to the conclusion, an invocation of common sense, for “ no 
judge can profitably embark on such a balancing exercise without 
himself seeing the disputed documents.” However, the counter- 
assertion to “pure speculation” (that “it is postulated that the 
withheld . . . documents are ‘ likely’ to contain material substantially 
useful” to Burmah) still had a role to play, since he repeats that 
fishing expeditions should be discouraged. But provided the counter- 
assertion could be made, common sense could creep back in **: 
“a ‘judicial peep seems to be justifiable...and may, indeed, prove 
vital... if the judge is to be enabled to arrive at a just conclusion 
in the matter of discovery.” 

The implications of this concentration on inspection should be 
Stressed; All the effort goes into saying, first, that there may be 
countervailing factors to public interest immunity; secondly, that 
where this is the case, the balancing process cannot sensibly be 
conducted without inspection; thirdly, therefore, one inspects. 
Without looking at the documents one can neither say, save in “‘ fish- 
ing expedition” cases, whether a balancing operation is necessary, 
nor, if it is, how the balance should be struck. Moreover, what is, 
or is not, a “fishing expedition ” is presumably, as here, a matter 
of impression. Furthermore, if, after inspection, the conclusion 
is that the documents should not be produced, a judge cannot 

` explain why, since he cannot explain what is in them and their con- 
tents have been- made the core of his decision. Thus, although Lord 
Edmund-Davies has presented himself in common-sense terms as 
being prepared to inspect, he cannot, once he has inspected, give 
us his reasons for non-disclosure.** 

An approach like that of Lord Edmund-Davies would make any 
serious development of the law relating to public interest immunity 
rather difficult: as we have seen it makes impossible the formula- , 
tion of reasons in particular cases. Lord Wilberforce’s more abstract 
judgment does not preclude such a development though it gives 
little indication of how the competing interests in these cases can be 
weighed. Indeed, for all the apparent differences between the 
speeches what unites them is the resort to speculation in order to 
justify the conclusions reached. - 

Magister Ludi (Bushell: Lord Diplock) 
In Bushell v. Secretary of State for the Environmeni the ‘major 





84 Ibid. p. 745. i 

85 At the end of his speech Lord Edmund-Davies tells us that: “ it was some days 
after I had completed and passed for typing the foregoing observations that I pri- 
vately inspected the... documents earlier referred to. Having-done so, in my judg- ' 
ment disclosure of none of them can be described as ‘necessary... for disposing 
fairly of the cause. . . .’ It follows that I would uphold in its entirety the objection ` 
to production advanced by the Chief Secretary to the Treasury.” Ibid. p. 746. 
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issue was whether a local inspector at.a motorway inquiry was justi- 
fied in refusing to permit cross-examination of experts as to the 
adequacy of the methodology (contained in the Department’s “ Red 
Book ”’) used to predict future traffic flows on rural roads.’ Lord 
Diplock began by setting out the context of national road planning 
and by pointing out that when it is proposed that land should be 
acquired for a motorway,. a public inquiry is held, the purpose of 
which *°:' 
“is to provide the minister with as much information about... 
objections as will ensure that on reaching his decision he will 
have weighed the harm to local interests and private persons - 
who may be adversely affected by the scheme against the public 
benefit which the scheme is likely to achieve and will not have 
failed to take into consideration any matters which he ought to 
have taken into consideration.” 


We are then told that since no inquiry procedure was specified 
under the applicable legislation, the procedure is “ necessarily” 
left to the discretion of the minister or the inspector. At this point 
some “law ” enters. Cast in rather general terms, it is derived from 
a “neglected but luminous analysis? of Lord Greene’s*’: “In 
exercising that discretion, as in exercising any other administrative 
function, they owe a constitutional duty to perform it fairly and 
honestly and to the best of their ability.” No one perhaps would 
quarrel with this; the difficulty is to know what it means. But what- 
ever it does mean, it is apparently dangerous to approach constitu- 
tional duty through the eyes of a parochial private lawyer **: 


“ [Lord Greene’s] judgment contains a salutary warning against 
applying to procedures involved in the making of administra- 
tive decisions concepts that are appropriate to the conduct of 
ordinary civil litigation between private parties. So rather than 
use such phrases as ‘natural justice’ which may suggest that ` 
the prototype is only to be found in procedures followed by 
English courts of law, I prefer to put it that in the absence of 
any rules made...as.to the procedure to be followed... it 
must be fair to all those who have an interest in the decision. ... 
What is ‘a fair procedure to be adopted at a particular inquiry 
will depend upon the nature of its subject-matter.” 


Why the warning is salutary is not explained. More significantly, 
two related models, the private law model and the English (adver- 
sarial) model, have made a brief entrance. They are rapidly moved 
off-stage, thé public law world is moved into the foreground, and 
the context is brought back into play *°: l . 

“What is fair procedure is to be judged not in the light of 

- constitutional fictions as'to the relationship between the minister 


+ 





86 [1980] 3 W.L.R, 22, 27., 
„87 Ibid. RE 

s8 Ibid. pp. 27-28. 
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and the other servants of the Crown who serve in the govern- 
ment department of which he is the head, but in the light of 
the practical realities as to the way in which administrative 
decisions involving forming judgments based on technical 
considerations are reached.” 


The “ practical realities’ are then illuminated by a brief repeti- 
tion of the description of an inquiry, which permits a minimum and 
incontestable content to be given to fairness.” “ Practical realities ” 
.themselves return in the form of a sketch of the (sizeable) nature 
of the particular inquiry. At this point enough has apparently been 
done for a conclusion to be drawn *?: “ It is evident that an inquiry 
of this kind and magnitude is quite unlike any civil litigation and 
that the inspector...must have a wide discretion as to the pro- 
cedure to be followed in order to achieve its objectives.” Thus far, 
fairness has been given some minimal meaning “in context” and 
the intrusion of “scale” permits the expansion of “ discretion ” 
into “ wide discretion.” All the while it is hinted that civil litigation 
belongs to a different world. Now he becomes more explicit as he 
erases any difficulties which the civil litigation models still present. 
First, the private law model *?: “To ‘ over-judicialise’ the inquiry 
by insisting on observance of the procedures of a court of justice 
which professional lawyers alone are competent to operate effec- 
tively in the interests of their clients would not be fair.” 

Secondly, the English model °: i 

“It would, in my view, be quite fallacious to suppose that at 
an inquiry of this kind the only fair way of ascertaining matters 
of fact and expert opinion is by the oral testimony of wit- 
nesses who are subjected to cross-examination on behalf of 
parties who disagree with what they have said. Such procedure 
is peculiar to litigation conducted in courts that follow the 
common law system of procedure; it plays no part in the pro- 
cedure of courts of justice under legal systems based on the 
civil law.” 


Lord Diplock now halts with a provisional conclusion **: “So re- 
fusal by an inspector to allow a party to cross-examine orally at a 
local inquiry a person who has made statements of facts or has 
expressed expert opinions is not per se unfair.” 

Thus far, then, a number of elements, notably fairness, the “ prac- 





20 Lord Diplock comments that: “fairness requires that the objectors should 
have an opportunity of communicating to the minister the reasons for their objec- 
tions to the scheme and the facts on which they are based. ..'. Fairness, as it seems 
to me, also requires that the objectors should be given sufficient information about 
the reasons relied on by the department as justifying the draft scheme to enable 
them to challenge the accuracy of any facts and the validity of any arguments on 
which the department reasons are based. . . . Fairness would suggest that supporters 
of the scheme should also be heard and would require that before a decision is 
made to modify a draft scheme those adversely affected by the modification should 
be given an opportunity of stating their reasons for objecting to it.” Ibid. pp. 28-29. 

91 Ibid. p. 29. ’ 92 Ibid. 

93 Ibid, l 94 Ibid. 
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tical realities ” of public administration, natural justice, the private 
law model and the English model, have been brought into play and 
the last three effectively suppressed. Yet there is something equivo- 
cal about the temporary halt. Seemingly dissatisfied, Lord Diplock 
shifts ground and returns, once again, to fairness and to “ practical 
realities.” This brings two additional elements into play—‘ experts ” 
and “ technical matters 


2? 95. 


“Whether fairness requires an freto to permit a person 
who has made statements on matters of fact or opinion, 
whether expert or otherwise, to be cross-examined by a party 
to the inquiry who wishes to dispute a particular statement 
must depend on all the circumstances. In the instant case, the 
question arises in connection with expert opinion upon a 
technical matter.” , 


Here apparently °° 


“ the relevant circumstances . . . include the nature of the topic 
upon which the opinion is expressed, the qualifications of the 
maker of a „statement to deal with that topic, the forensic 
competence of the proposed cross-examiner, and, most import- 
ant, the inspector’s own views as to whether the likelihood that 
cross-examination will enable him to make a report which will 
be more useful... is sufficient to justify any expense and 
inconvenience to the parties to the inquiry which would be 
caused by any resulting prolongation of it.” , 


So fairness requires the Inspector to conduct a cost-benefit analy- 
sis of allowing cross-examination, with the underlying insinuation 
that the more technical the matter, and the more expert the witness, 
the less likely it is that cross-examination will prove beneficial. 
With this Lord Diplock throws the English model back into the 
ting, having previously given the appearance of suppressing it for 
good. This time, however, discussion of the modèl is not posed in 
abstract or theoretical terms; rather the model is buried in a cost- 
benefit analysis which is harnessed to technical matters and to 
expertise. However, Lord Diplock again halts his line of analysis 
and, noting that the minister had specified that ‘‘ policy ” could not 
be debated at the inquiry, moves instead to consider whether Red 
Book methodology falls within the scope of that term. First, he 
sets out his two extremes °” 


“A decision to construct a nationwide nétwork of motorways 
is clearly one of government policy. . Any proposal to alter 
it is appropriate to be the subject of debate in Parliament. ... . 
At the other extreme the selection of the exact line to be - 
followed through a particular locality.. . would not be [so] 
described ...in the orale sense of that term.” 


But what of the “ grey’ area in between, an area including traffic 
calculation methodology? ** “ Semasiologists ... may argue whether 


-95 Ibid. p. 30. 96 Ibid. 
97 Ibid. %@ Ibid. p. 31. 
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the adoption by the department of a uniform practice for doing this 
is most appropriately described as government policy or as something 
else.’” Thus semantics were not for Lord Diplock. Rather °°: 


“The propriety of adopting it is clearly a matter fit to be 
debated in a wider forum and with the assistance of a wider 
range of relevant material than any investigation at an indivi- 
dual local inquiry is likely to provide and in that sense at least, 
which is the relevant sense for present purposes, its adoption 
forms part of government policy.” 


What wider forum is not specified, nor is it easy to envisage 
alternatives. Complexity is now moved to the foreground +: “The 
methods used by the department for arriving at these estimates are 
very complicated . . . it is obvious to me that no one who is not an 
expert in this esoteric subject could form a useful judgment as to their 
merits.” 

Having pointed out that the Red Book methodology was based 
on two assumptions about future traffic growth, he proceeded by 
assertion ?: 


“The decisions to make these two assumptions... might not, 
in a general context, be most rationally described as being 
government policy; but if a decision to determine priorities in 
the construction of future stretches of ...motorways...can 
properly be described as government policy, as I think it can, 
the definition of ‘traffic needs’ to be used for the purposes of 
applying the policy...may well be regarded as an essential 
element in the policy.” 


For Lord Diplock, then, the traffic needs are not, as the dissenting 
Lord Edmund-Davies put it,’ “ the factual basis ”—the prerequisite 
or prior stage—upon which the policy is formed. Rather “ factual 
basis ?” is transformed into “essential element,” a process which 
blends traffic needs into the whole process of policy formulation. 
Yet Lord Diplock still waivers. At the last, he tackles more baldly 
the appropriateness of considering matters of methodology at local 
inquiries, shored up primary by “rash inspectors ” and “‘ unwise 
ministers ” *: 


“But whether the uniform adoption of particular methods of 
assessment is described as policy or methodology, the merits of 
the methods adopted are... clearly not appropriate for investi- 
gation at individual local inquiries by an inspector whose con- 
sideration of the matter ‘is necessarily limited by the material 
which happens to be presented to him at the particular inquiry: 
which he is holding. It would be a rash inspector who based 
on that kind of material a positive recommendation to the 
minister that the method of predicting traffic needs through- 
out the country should be changed and it would be an unwise 
minister who acted in reliance on it.” N 

99 Ibid. 

1 Ibid. : 2 Ibid. p. 32. 

3 Ibid. p. 46. : . 4 Ibid. p. 32. 
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Taken in its entirety, Lord Diplock’s speech is like a chess board 
over which the major pieces are moved with bewildering speed. A 
strategy develops, : sbut then is halted; an element is pushed to the 
foreground but is suddenly removed, for another to take its place. 
The speech is thus highly elusive and even the frequent reiteration 

of “practical realities? has a strangely evanescent-quality. Some 
parts of the-speech are highly particularist, merely negotiating the 
terrain of Red Book methodology. Elsewhere the emphasis on 
“ wide discretion ” suggests an attempt to delineate more generally 
the respective spheres of the courts and local inquiries. But if 
-wider-ranging principles are established at all, it is only negatively 
in the attacks on the civil litigation models dispersed throughout the 
judgment. Moreover, there is a disturbing side to the spectacle; the 
sustained play with the elements which we have identified may mask 
from some the absence of any serious discussion of the arguments 
of one side. 


E PART 3: THE CORRIDORS OF. POWER 


“ O body swayed to music, O brightening glance, 
How can we know the dancer from the dance? ” 
(W. B. ‘Yeats, Among School Children.) 


The foregoing presentation has endeavoured’ to draw out the 

“structure” of the several texts which we have considered. In 
conclusion, we wish to pose some broader questions concerning the 
objectives of textual analysis and the forms of contextualisation 
which might complement such work. 


1. “ Structure ” 


Breaking a judgment down in order to isolate the units of which 
it consists involves a method of reading which permits a careful and 
detailed appraisal of the content, highlighting how it is glued to- 
gether and how a plausible reading is made possible. Thus it can 
provide answers to some of the more familiar ‘concerns of academic 
lawyers: to. what extent is the judgment explicitly rooted in 
“policy ”? How sophisticated is the discussion of “ policy ”? How 
well reasoned is the decision? * Further, by directing us to the form 
and organisation of legal judgments, it can highlight regularities and 
modalities in a series of judgments which often elude the frag- 
-mented and dispersed “point of view” encapsulated in the case 
note. : 

The “ discursive techniques” > which we have presented, such as 
repetition, assertion, the use of common sense, the invocation of 
the, ordinary man, silence and suppression, have been derived from 
the texts we have read and have been framed in a non-technical 
commonplace vocabulary. We have not sought to arrange them in 


Robert Stevens’s Law and Politics (1978) is perhaps me: most striking example 
-of this kind of project in recent times. 


[s 
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a hierarchy or present them as a system of techniques. Clearly, 
there are limits to the potential of our approach unless it is har- 
nessed to a method which permits a systematic identification and 
ordering of these techniques and their internal relations one to” 
another. Rhetoric, which combines an aesthetics of oratory with 
a systematic taxonomy of the techniques of persuasion, offers one 
such system. It provides a fairly rigorous scheme for analysing 
the periodic structure of a text and a useful catalogue of “ figures,” 
for example, metaphor, metonymy, synecdoche and apostrophe, 
which can facilitate a more careful treatment of the functioning of 
the elements of a text. Moreover, the central figures of metaphor 
and metonymy have been treated as providing an important basis 
for studying the fundamental structure and workings of language 
and the constitution of meaning.® Finally, rhetoric would also pro- 
vide one way of exploring the relations of affinity between legal 
discourse and other forms of discourse—political, moral, scientific— 
which would itself assist investigation of what is meant by the 
separateness or autonomy of law. 

In concluding these remarks about “structure,” we would 
reiterate that our study has focused upon the surfaces of the texts 
under scrutiny. We have not attempted a “ structuralist ” study, 

‘searching in the recesses of the texts for underlying binary opposi- 
tions. We have not elicited the grammar or. episteme’ which under- 
scores the speeches, nor have we articulated the different codes in 
which the units of the texts are written and read.® 


2. The autonomy of the text 


Some further comment is required concerning our method of 
reading and presenting texts in isolation. It is conventional to treat 
the author of a text as its effective point of origin. This view not 
only underpins, but may demand, an emphasis upon authorial inten- 
tion, an exercise in historical retrieval which could be described as 
a form of biographical contextualisation of the text.” This focus is 





6 For example, Saussurian linguistics emphasised the contrast between the syn- 
tagmatic/horizontal relations and the associative/vertical relations between signs, 
which Roman Jakobson expressed in the terminology of rhetoric as a contrast 
between metonymy and metaphor: see Terence Hawkes, Structuralism and Semiotics 
(1977), pp. 26, 77-80, for a lucid summary. 

7 The term is prominent in the earlier work of Michel Foucault. See especially 
The Order of Things where he seeks to map the “ epistemological field . . . in which 
knowledge . . . grounds its positivity,” 1970, p. xxiii. Piaget (Structuralism (1973) ) 
compares Foucault’s epistemes with ‘Thomas Kuhn’s more familiar “ paradigms ” 
though it may be suggested that Kuhn is more concerned than Foucault to trace 
the dynamics of historical change. A similar approach, at first sight, is that of 
Keith Tribe in Land, Labour and Economic Discourse (1978) which is based on a 
study of the major texts of Classical Political Economy. Tribe examines the forma- 
tion and structure of a new discursive order of economics in the nineteenth cen- 
tury, with a view to presenting “the structure within which concepts and explana- 
tions are formed,” op. cit. p. 22. 

8 The classic example of which is Roland Barthes’ S/Z (1974). 
` ` Thus one talks about “ Lord Wilberforce’s judgments. ” In the preceding study 
we` have followed this convention. It is also implicit in. those studies, such as 
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not peculiar to a ‘study of legal texts, and. indeed the EET it 
involves have been faced more squarely in other disciplines.1? We 
can here only hint at some of these difficulties in the light of our 
study. 

Any judgment can be seén as the temporary crystallisation of the’ 


continuing process of legal circulation. A simplified example can 
illustrate the point. A particular judgment condenses in some form’ 


or other the arguments of counsel, themselves formulated in some 
way with reference to the arguments employed and the judgments 
produced in the earlier stages of the case. If we expand this example 
and ‘take account of the multiplicity of influences which affect the 
formation of the arguments themselves, we may suggest that they 
themselves are commonly, if not habitually, formed with reference 
to (and following a reading of) prior texts. In this sense, we can 
suggest that any particular text can be seen as the amalgam of a 
series of pre-existing texts; in other words, that we encounter, in 
the language -of the “New Criticism,” the phenomenon of 
intertextuality.” = : ' 

What is before the court is derived from previously read texts; 

what is written by the judge, explicitly or implicitly is grounded in 


or set against the background of preceding texts, so that conven-~ 


tional (i.e. institutionally defined and constructed) practices of read- 
ing and writing form part of the environment in which a particular 
text-is produced. Such a perspective displaces, the author; his role 


as + originating point is “ decentred.” 1? The individual text is, thus - 


Stevens, op. cit. which seek in some sense to connect extra-judicial activities, for 
example lectures and parliamentary speeches, with the legal text. This approach 
suggests that the ‘text’? makes more “ sense,” the more information we have 
about the author and his circumstances. : 

10 The point is that an emphasis upon the “ author ” can obscure the importance 
of concentrating upon the ‘text. “ Lord: Wilberforce ” cannot be an appropriate 
organising category for either textual or discourse analysis.‘ Tribe, op. cit. makes a 
similar point with reference to his treatment of economic texts, commenting that 
““*«Smith’ and ‘Ricardo’ are not treated as constitutive authorial subjects, inten- 
tionally setting in play a. series of economic categories in the texts that they con- 
struct, and creating arguments which by virtue of their perceptiveness are coherent 
and logical” (pp. 160-161). Thus he distinguishes an approach which “ addresses 
itself to the structure of specific texts” from one which involves “ authorship as 
a means of analysis ” (p. 161). It is perhaps apparent that this displacemerit of the 
author links with wider-concerns about the role of the subject, and of human 
agency, in historical and sociological thought. 

‘11 Jonathan Culler suggests that this concept has a double focus. First, it 
emphasises “the importance of prior texts,” , that autonomy is “ misleading” 
because a work has meaning “ only because certain things have previously been 
written.” But equally, in focusing upon what makes a text intelligible, we can see 
how prior texts are “ contributions to a code which makes possible the various effects 
of signification.” The Pursuit of Signs (1981), p. 103. This latter point links explicitly 


~ 


with Barthes, and with the fundamental distinction of Saussure between langue and. ’ 


parole: see Saussure, Course in General Linguistics (1974), Chap. 3. But it is equally 
consistent with an inquiry into the shape of the “discursive space” within which 
particular texts are produced and which in a sense governs particular texts. 


12 This is not to deny that “ authorship ” may be an important attribute of parti- - 


cular texts: as Foucault puts it; “....we can say that in our culture, the name of 
an author is`a variable that accompanies only certain texts to the exclusion of others 
..in.this sense, the function of an author is to characterise the existence, circu- 
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deprived of the peculiar historical quality it possesses when viewed 
„as the product of an author who can be “situated” within a 
determinate time and place. à ' 

At the same time, this suggests that to approach the text as an 
autonomous artifact may be to substitute for a mistaken pursuit 
of the unitary author an illusory pursuit of the text in and of itself. 
In other words, the very reasons for refusing to accord originary 
status to the author may undermine the autonomy of. the text. 
Rather, the text becomes a moment in a process and for its signi- 
ficance to be properly understood, we must explore the pre-existing 
practices of reading and writing and the matrix of expectations 
which are presupposed by the particular text. These presuppositions 

_ themselves threaten the autonomy of the text and point to the need 
to contextualise the text with reference to a determinate set of 
institutional practices of reading and writing. This is to be distin- 
guished from a form of contextualisation which takes as its object 
the’ historical contingencies which precede the production of a 
particular text. 


3. The effects of the text 


, This study has contained little or no discussion concerning the 
social implications of the work of the House of Lords during the 
‘survey year. In particular, we have not engaged in‘a sociological 
inquiry which pursues the “effect” of the judgment as a decision. 
The difficulty inherent in this procedure of seeking to map out a 
satisfactory set of causal relations between a decision and its 
“sphere of application” is: commonplace, if often overlooked. A 
concern with “impact” takes an object which possesses its own’ 
historical time. The duration of the decision may be long or short, 
and is caught up with a complex of interdependent variables con- 
cerning its reach and reception—most obviously, the disposition of 
the legislature or the legal profession to accept, circumvent or 
reverse it. ' 

It is, however, to be observed that this kind of sociological con- 
cern does not embrace the totality of the “ effects ” of a judgment. 
A quite different aspect of a judgment, with its own temporality, is 





lation and operation of certain discourses within a society.” ‘‘ What is an author? ” 
in Language, Counter-Memory, Practice (1977), p. 124. His examples of texts with 
writers rather than authors are private letters, contracts and anonymous’ posters. 
As has been suggested, “ authorship ” can provide, ‘as it has in this study, a way 
of organising a collection of texts; it should further be noted how authorship is 
used, in the construction of legal texts, as a means of guaranteeing their authority 
or credibility. The deployment of authorial presence in the cases which we have 
studied takes several forms. Prominent amongst these are the use of the personal 
pronoun—“ I do not think,” “in my opinion ’’—and the deployment of past. 
authorial presence, a procedure which can involve an interminable speculation about 
the motives and intentions of ‘the former authors of legal texts: see, for example, 
Lord Fraser’s speech i in Raineri, supra, pp. 41 et seq. 

13 Nothing im the preceding discussion requires us, within a moral discourses: to 
absolve the “ author ” of responsibility. But it does suggest that such responsibility 
is shared or dispersed. 
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its second life as a text. In other words, the: judgment as an 
authority: as ‘something to be plundered or incorporated in subse- 
quent legal writing, as part of what is presupposed or embraced in 
the future production of legal texts. Indeed, practices of legal writ- 
ing, from the case note to the treatise, take this type of activity 
for granted and are predicated upon, made possible by it. But this 
reiteration of the neglected but obvious reminds us that the nature 
of the second life of the judgment, its “effect” as a text, is that 
it is something which, to a greater or lesser extent, is read. This 
draws attention to the activity of reading as an important aspect 
of legal circulation, which in turn points to the indeterminacy, the 
incompleteness of the judgment as text. Not only are determinate 
practices of reading one of the presuppositions of the production of 
a particular text, but practices of reading are also crucial for grasp- 
ing how a text functions. If we suggest that it is through reading 
that the text acquires meaning and significance, then the text, in 
some sense, is completed anew each time it is read. 14 

The interesting question then becomes how, if at all, the resulting 
indeterminacy of the text is regulated or confined. Attention to the 
activity of reading alerts us to questions about how we read, about 
the way in which a range of possible readings is organised histori- 
cally into sets of permissible and impermissible readings, and about 
the methods of coercion which police the borderline between the 
two. Ultimately, then, whether we explore the techniques of per- 
suasion employed in these texts, analyse the conditions of existence 
and consequences of textual production, or examine the structure 
of the discourses contained in the text, we are led to questions of 
power and of how power circulates within a society.1° 


W. T. Murray * 
R. W. RAWLINGS * 





14 This idea has been very influential in some streams. of the American New 
Criticism: for various positions see Jane Tompkins’s anthology, Reader-Response 
Criticism (1980) and also Susan Suleiman and Inge Crosman (eds.), The Reader in 
the Text (1980). For criticism of these developments, see especially Frank Lentric- 
chia, After the New Criticism (1980), reviewed by Terry Eagleton, “ The Idealism 
of American Criticism ” (1981) 127 New Left Review 53. Eagleton remarks of the 
“Yale post-structuralists” that their “recycling of the work of Jacques Derrida 
for Ivy League consumption may be seen as the latest instance of U.S. cultural 
imperialism ” (op. cit. p. 57) and accuses Jonathan Culler of rendering “ Parisian 
radicalism safe for the Free World ” (op. cit. p. 56). 

15 See especially, in the present context, the essays in Maurice Bloch (ed.), 
Political Language and Oratory in Traditional Society (1975) and, within a different 
idiom, Foucault, The History of Sexuality, Vol. 1 (1979) and “ Truth and Power ” 
in his Power/Knowledge (1980). But see also Pierre Bourdieu, Outline of a Theory 
of Practice (1977), pp. 188 et seq. 

* Lecturers in Law, London School of Economics. For their assistance in the 
production of this study we are grateful to’Stuart Anderson, Richard De Friend, 
Mike Elliott, John Griffith, Carol Harlow, Joe Jacob, Martin Partington, Hugh 
Rawlings, Francis Reynolds, Simon Roberts, Bill Wedderbum, and, in particular, 
Susan Hunt and Alison Real. _ ` 
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Out oF SicuT, Our oF MIND? 
“THE INDECENT DISPLAYS (CONTROL) ACT 1981 a 


So at last an Act dealing with ‘‘indecent displays’? has reached 
the statute book. Since 1973 Bills on this topic have appeared at a 
rate of nearly one a year; all have fallen en route through Parlia- 
ment. But now, with skilful handling by its sponsor, Mr. Timothy 
Sainsbury, and some support from the Government,’ the latest 
attempt to legislate in this area has proved successful. One reason 
for this success must be the fact that the shadow cast over many 
of the previous Bills by the continuing deliberations of the Home 
Office Committee on Obscenity and Film Censorship, under -the 
chairmanship of Professor Bernard Williams, had been removed 
by the publication of the Committee’s Report in 1979.? This report 
contained proposals for dealing with “ visible pornography,” * but 
the Government quickly made it clear that it did not intend any 
speedy action on these recommendations. The way was thus open 
for a Private Member’s Bill, and Mr. Sainsbury, having come first 
in the ballot, took full advantage of this opportunity. 

The result is a fairly straightforward piece of legislation. The Act 
creates the offence of making, causing or presenting the public 
display of any Indecent matter.* Those who wish to display indecent 

matter to the public may do so if they either charge admission,* 
or display an appropriate warning notice,® and in either case exclude 
those under 18. There is'no “ public good” defence as such,” but 
the theatre, cinema, art galleries and museums, are excluded from 
the scope of the Act as regards displays not visible from the street.* 
Television broadcasts by the B.B.C., I.B.A. or a licensed diffusion 
service are also excluded.* “ Matter” includes anything capable 
of being displayed, except the actual human body.*™ There are. 





1 Officially the Government’s attitude was that of a “ friendly or even affectionate 
neutral”? (per Mr. P. Mayhew, H.C.Deb., Vol. 997, col. 1167), but in fact more 
active support was given once the Bill had received a very warm welcome and an 
unopposed Second Reading in the Commons. Indeed the only person in either House 
to speak against the principle as opposed to the detail of the Bill was Lord i. onenian 
of Sowerby, who described it as “ superficial . . . narrow . .. naïve and. - escapist = 
(H.L.Deb., Vol. 420, col. 702). 

2 Cmnd. 7772 (1979). Hereinafter “ the Williams Committee.” 

3 Ibid. Chap. 9. 

4 s. 1 (1). Old offences under the Vagrancy Act 1824, and similar (see Schedule), 
are repealed (s. 5 (1) ). 

5 s.1 (3). . S 

6 s. 1 (6) specifies the wording to be used on such a notice. i 

-7 Cf. Obscene Publications Act 1959, s. 4; Theatres Act 1968, s. 3. 

8 s. 1 (4) (b), (d) and (e). 

? s. 1 (9) ©). å 

10 s. 1 (5). “Live” displays of the human body were excluded in the interests of 
simplicity, and because such displays were thought to be adequately covered by 

- other offences (see H.C. Standing Committee C, February 25, 1981, cols. 103-106). 
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limited powers of arrest and seizure, but none of search or for- 
feiture.1 Offences under the Act are triable either way, the penal- 
ties being a fine of up to £1,000 on summary conviction, and a fine, 
or up to two years’ imprisonment (or both) on indictment.?? 

The drafting of the Act gives rise to one or two difficulties of 
interpretation which will have to be resolved by the courts. For 
example, what exactly is the mens rea required for “ causing,” 
“permitting ” or “ making ”? Does the prosecution have to prove 
knowledge of the details of the content of a display, or will more 
generalised knowledge of the existence of a particular display be 
. sufficient? ** And what exactly is the effect of a warning notice? 
If a minor is permitted to enter while the notice is being displayed 
can the notice ever be relied on in the future? It is not intended 
to do more than note these problems here. Rather the focus will 
be on more general issues; in particular, where does the Act fit into 
the general scheme of legislation concerned with pornography, how 
does it compare with the proposals of the Williams Committee, and 
what will its effect be? va . 

The Act does not encroach on ground already covered by the 
Obscene Publications Acts 1959 and 1964, or the Customs legisla-- 
tion in-the way that the Protection of Children Act 1978 did. It 
does not aim to restrict the publication, distribution ‘or avoidability 
of indecent material. Its target is the ‘ public nuisance ” aspect of 
indecent displays, e.g. cinema club posters, sex shop window dis- 
plays, and racks of “adult magazines” in general newsagents or 
on news stands.** The Act does, therefore, amount to a new weapon 
‘in the fight against pornography rather than simply the extension 
or reinforcement of existing controls.’* It was thought to be needed 
because of an increase in the public display of pornographic material. 
It should not, however, be dismissed ‘simply as a reaction to a 
“moral panic” of the kind that may now be thought to have been 
the driving force behind the Children and Young Persons (Harmful 
Publications) Act 1955 or the Protection of Children Act 1978.2° 
The repeated attempts to legislate during the last. decade, are 
evidence of a longer standing concern. Moreover the idea of placing 
limits on the public display of pornography was approved by the 
Home Office Working Party on Vagrancy and Street Offences 





11s, 2, : ‘ = 

12 s. 5, > 5 

13 The Bill as presented to' Parliament referred only to “ making.” The other 
two words were added to ensure that those properly responsible for a display (e.g. 
the manager or owner of a shop) were covered by the Act. 

14 See Mr. Sainsbury’s comments, H.C.Deb., Vol. 997, col. 1167. = 

15 But note the repealed provisions of the Vagrancy Act 1824. Although in 
theory available for use against “indecent displays,” the form of these offences,’ 
and the penalties applicable, were inappropriate to modern times, -and the Act was 
rarely used. ‘ 

16 There have been no prosecutions under the 1955 Act, and about 30 under the’ 
1978 Act. (See H.L.Deb., Vol. 421, col: 299.) The infrequent use perhaps’ suggests 
that the need for these pieces of legislation was not in fact so great as it seemed at 
the time at which they were passed.. . f á 
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(1976), and the Williams Committee, who found that some of the 
strongest public concern related to display rather than availability.*’ 
On the other hand, the Act cannot properly be regarded as a first 
step towards implementing the Williams Committee’s recommenda- 
tions. There are several important differences between those recom- 
mendations and the present Act, which taken together amount to 
a difference in kind, and not just in detail. 

In some ways the Act goes further than the Williams Committee, 
in others it does not go so far. Three differences of each kind will 
‘be discussed here. Looking first at the ways in which the Act is 
wider, one of the most important differences’ lies in the Act’s use 
of the word “indecent ” to describe the matter which may not be 
. displayed. The Williams Committee rejected the use of the word 
“indecent”? (along with “ obscene”) as being surrounded with 
such vagueness and confusion as to be useless.?® Instead the Com- 
mittee suggested a test based on “offensiveness to reasonable 
people,” combined with a list of the kind of subject-matter covered.** 
During the debates on the Act many M.P.s saw this as preferable 
to the use of the word “ indecent” without definition or explana- 
_ tion. The sponsors, however, with strong support from the Govern- 
ment, successfully resisted all attempts-to add anything by way of 
definition. The justification for this attitude was that the Williams 
Committee was concerned with a general reform of the legislation 
on pornography: in that context it was appropriate to look for a 
new approach. But the present Act was merely adding a new limb 
to the existing body of controls, and so it was preferable to stick 
to words and concepts with which the courts were already familiar, 
and which could continue to be the basis of control in other statutes. 
There was no attempt to deny, however, that the word “ indecent ” 
can mean different things to different people. Indeed some of those 
who spoke in favour of the use of this word seemed to regard it as 
a positive advantage that the test might be applied differently in 
different areas of the country, and that Manchester and London, 
for example, might have differing standards of “ decency.” ° There 
would be more to support this argument if the Act were introducing 
a kind of administrative control. But a contravention of the Act 
amounts to a criminal offence, with a possible prison sentence as 
the penalty. The generally accepted desirability of certainty in the 
criminal law should surely not be dismissed: so casually. 

Since the word remains undefined in the Act, its interpretation is 
‘a question of fact to be decided by the bench or jury, no evidence 








17 Williams Committee Report, para. 9.1. 

18 Ibid. para. 9.21. 

19 “ Restrictions should apply to matter (other than the printed word) and to a 
performance whose unrestricted availability is offensive to reasonable people by 

- reason of the manner in which it portrays, deals with or relates to violence, cruelty 

or horror, or sexual, faecal or urinary functions or genital organs” (para. ‘13.4, 
prop. 7). ' 

20 See H.C.Deb., Vol. 997, cols. 1196, 1207. 
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being allowed on the`issue.** The statement of Lord Reid, to the 
effect’ that “ Indecency is not confined to sexual indecency: indeed 
it is difficult to find any limit short of saying that it includes any- 
thing-which an ordinary decent man or woman would find to be 
shocking, disgusting and revolting,” °? was quoted with approval 
on a number of occasions during the debates, though most speakers 
saw the word as being limited to material with some sexual content. 
There are, of course, other judicial comments on the meaning of 
“indecent” in other contexts,” but these do,not get us much 
further. Delimitation of the precise scope of the word in the context 
of offences under this Act will have to await actual decisions. But 
since the meaning is a question of fact, and therefore unlikely to 
be the subject of an appeal, we shall almost certainly end up with 
a list of examples rather than a coherent definition based on general 
principles.* Nor can we rely on a centrally directed prosecution 
policy leading to a practical indication of the word’s scope, since 
the Act contains no restriction on private prosecutions. This is the 
second way in which it goes further than the Williams Committee. 

Because “there will inevitably be varying views‘ of what is 
offensive ” and it is not “in the public interest for people... to be 
able to use the courts for pursuing their own unrepresentative view 
of offensiveness ” ** the Williams Committee did not believe that 
the case for the private prosecutor in this field could be sustained.”* 
It recommended that the power to prosecute should be limited to 
the police and the D.P.P. Much the same argument would seem to 
apply to “indecency.” ? But the sponsors and the Government 
again united to reject any limitation on prosecutions under the Act. 
The argument -was that this was not an Act involving censorship 
but only restriction on display; and that there was therefore in- 
sufficient reason for removing ' the citizen’s right to prosecute.” Of 
course, aside from a desire not to restrict this “ civil liberty,” there 
are more practical reasons why the Government might favour the 
right of private prosecution in relation to this Act. In the first place 
it means that it will be difficult for the Government to be criticised 


if the Act is not used. The Attorney-General will be able to respond 
ee ee 

21 See R. v. Stamford [1972] 2 W.L.R. 1055; R. v. Straker [1965] Crim.L.R. 
239; Kosmos V. D.P.P. [1975] Crim.L.R. 345, ‘ 

22 Rov. Knuller (Publishing, etc.) [1973] A.C. 435, 458, 

23 e.g. McGowan v. Langmuir, 1931 S.C.(J.) 10, 13 (Lord Sands); Galletly v. 
Laird, 1953 S.C.(J.) 16, 29 (Lord Cooper); R. v. Stanley [1965] 2 Q.B. 327, 333 
(Lord Parker); Att.-Gen., ex parte McWhirter v. L.B.A. [1973] 1 Q.B. 629, 637 
(Lawton L.J.). . 

24 A definition based on “ offensiyeness ”. might well have led to the same result. 

25 Williams Committee Report, para. 9.49. ; 

26 Ibid. para. 9.50. . PAR 

27 Lord Nugent,: with respect incorrectly, singled out -the censorship element in 
the Wiliams Committee’s proposals as the reason for its recommendation that the 
right of private prosecution should be removed (H.L.Deb., Vol. 421, cols. 
1257-1258). ; : : rose: T 

28 Cf. the Protection of Children Act 1978, where the Government insisted on 
restrictions on private prosecutions for the very reason that the word “indecent ” 
was vague (see H.L.Deb., Vol. 397, col. 539). 
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that it is up to the police to decide when to prosecute, and if people 
are not happy with the way the police are doing that job then the 
remedy lies in their own hands, they can start a prosecution them- 
selves. On the other hand, if the Act does turn out to be widely 
used, the Government, being totally divorced from the decision to 
prosecute, can duck criticism from those who might regard the 
Act as being used in an oppressive way. The unfettered right of 
prosecution keeps the Government well clear of what could be some 
very choppy water. 

The third way in which the Act goes further than Williams is 
that it covers written as well as pictorial material. It is submitted 
that in this instance the approach taken by the Act makes more 
sense. In the context of displayed material the written word may 
be just as offensive as pictures, particularly if the words are written 
in red paint and letters a foot high, as has been the case outside 
some sex shops in Soho and elswhere. Whether the phrases used, 
such as, “Hard Core Porn,” “ All night Sex Films,” “ Spanko- 
rama,” etc., are indecent as well as aesthetically offensive, is 
another matter.” But the principal of including anything capable 
of being displayed seems right in the context of this kind of control. 
The reason why the Williams Committee took a different view arose 
in part from its different perception of the nature of the public 
concern over indecent displays. This brings us to the first of the 
ways in which the Act does not go as far as Williams. The Com- 
mittee felt that the concern of those who wanted restrictions on 
the display of pornography related as much to the content of what 
was displayed as to what was actually visible, i.e. “ the problem lies 
not with indecent displays, but with displays of the indecent, and 
to control these, one needs to go beyond the content of the mere 
display to the character of the item being displayed.” ° But once 
the control extends to content as well as display the problem of the 
protection of literature arises. What does one do to protect the 
serious work which contains passages which some might find 
offensive or indecent? The Committee avoided this problem by 
removing completely controls over the written word. The Act, 
however, since it attacks only what is actually visible to the public 
can include the written word without running into these difficulties. 

The other two ways noted here in which the Act is less restric- 
tive than the Williams Committee relate to the organisation of 
premises on: which indecent displays are permitted. The Williams 
Committee rejected the possibility of shops using “back rooms” 
` to sell and display restricted material, and required that all such 
premises should have a separate access from the street.** The Act, 
however, takes up the recommendation of the Working Party on 





29 The Act could also apply to “indecent” graffiti on public buildings, or in, 
e.g. public toilets. Would a local authority “ permit” the display by failing to 
clean it off? 

30 Williams Committee Report, para. 9.8. 

31 Ibid. para. 9.15. 
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Vagrancy and Street Offences (1976), and allows for a back room, 
provided that the requirements of section 1 (3) of the Act are met. 
The difference can probably be explained and justified by the fact 
that the material permitted to be sold in a Williams Committee 
* restricted shop”? would have included material which would at 
present be condemned as obscene. The Committee felt that it was . 
right that such premises should be kept entirely separate from other 
shops to which any member of the public, including children, is 
allowed entry.*? In practice the distinction may be of little effect, 
since the number of shops with the space and resources to provide 
a separate “‘ indecent ” section, is likely to be fairly small. 

Having excluded the written word from its scope the Williams 
Committee went some way to preventing objectionable exterior 
signs of the kind ‘mentioned above by requiring that shops selling 
restricted material should make no display outside the premises 
other than the name of the business and an indication of its nature.** 
The Act imposes no such limitation, so that sex shops, for example, 
will be able to keep their window displays, provided only the milder 
forms of their merchandise are used in the display.*4 

The differences outlined above illustrate the fact that, despite a 
superficial similarity to some of the Williams Committee’s proposals, 
the Act is introducing a very different kind of control. Particularly 
important in this context is the Act’s concentration on the external 
appearance of material, as opposed to its nature and content. The 
result is a purely cosmetic exercise rather than a considered reform. 

What effects, if any, will the Act produce besides those noted 
above? Some limited changes in the behaviour of publishers and 
shopkeepers seem likely, but it must be emphasised that the follow- 
ing suggestions could well be affected by the fervour with which 
private prosecutors decide to use the Act, and the way in which 
the courts interpret “indecent.” As we have seen the Act was 
principally directed’ against shops and stalls which sell explicit 
sexual material alongside other innocuous goods, and in particular, 
general newsagents, many of which will also sell sweets, and there- 
fore attract schoolchildren. There are in fact two groups of shops 
to consider here.°> First the national chains, and those who follow 
the same stocking policy as these chains. These sell mainly the 
mainstream “ girlie magazines.” It seems that they are not going to 
change the titles which they stock, nor the manner in which they 
are displayed. They do not consider that they could ever be regarded 
as having displayed indecent material, and they will in addition rely 
on the publishers of the magazines to make sure that their covers 


32 Ibid. para. 9.10. 

33 Ibid. para. 9.15. 

34 This was a danger which the Williams Committee specifically recognised and 
sought to deal with: Report, para. 9.15. 

35 Some of the comments which follow are based on information kindly supplied 
by W. H. Smith & Son Ltd., John Menzies (Holdings) Ltd., and County News (a 
local Leicester newsagent with around 20 shops). 
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come well within acceptable limits. So little change is to be 
anticipated here. 

The other group consists of the smaller newsagents who stock 
some magazines and books dealing with certain deviancies and 
fetishes, e.g. homosexuality, tranvestism or mild sado-masochism. 
Once again no doubt the publishers of these magazines and books, 
if they wish to retain their outlets in the general newsagents, will 
try to tone down the covers. But these publications will clearly be 
nearer the borderline than the mainstream adult magazines stocked 
by the national chains and those following their stocking policy. 
These newsagents may therefore resort to keeping certain titles 
under the counter, or displaying them with all but the titles covered 

‘ by wrappers, or other screening. 

In general, then, we may expect there to be a reduction in the 
amount of sexual explicitness on the covers of publications, the 
possible removal of a few titles from the shelves, and a toning down 
of sex shop window displays.** Pornography will become slightly less 
visible. One more general, and it is submitted, undesirable, effect 
of this may be that, if the Act operates without undue controversy, 
pressure for more general reform of the obscenity laws will ease, 
on the basis of “ out of sight, out of mind.” If this is so then it is 
hard to see any Government venturing into the turbulent water 
which would inevitably be stirred up by any attempt to enact 
changes of the type suggested by the Williams Committee. And this 
would be a shame, for the Williams: Committee proposals, though 
not without defect, amounted to a much needed “spring clean” 
of the whole range of controls related to pornography. By contrast 
the Indecent Displays (Control) Act runs the risk of doing no more 
than sweeping the dirt under the carpet. For that reason it is to 
be hoped that it does not prove zoo successful! 

i R. T. H. STONE * 


36 What all fear, though, is the unpredictable private prosecution. 
* Lecturer in Law, University of Leicester. 


REPORTS OF COMMITTEES 


THE MONOPOLIES AND MERGERS COMMISSION: 
DISCRIMINATORY DISCOUNTS AND TYING AGREEMENTS 


THE operation and efficiency of United Kingdom competition policy 
was subjected to consideration by two Department of Trade work- 
ing parties, chaired by Hans Liesner, in 1978.1 The Competition 
Act implemented one of the major proposals of these committees 
by creating a new and simpler form of investigation by the D.G.F.T. 
and the M.M.C. into the practices of individual firms, in the shape 
of the anti-competitive practice.” It is premature to attempt any 
meaningful assessment of the new procedure, although on a general 
level, there can be no doubt that it represents a significant 
strengthening of monopoly control. Nevertheless, there is, for 
present purposes, one crucial Liesner recommendation which was 
not enacted, that is, some procedure under which practices accepted 
as being incapable of having effects beneficial to the public interest 
could be outlawed without the need for individual investigation of 
every firm suspected of one or more’ of them. Among ‘the tech- 
niques considered by ‘Liesner were the inclusion of a list of pro- 
scribed practices within the Competition Act, or the Government 
taking power to outlaw by order given practices condemned ‘by the 
M.M.C., possibly after general investigation under section 78 of 
the Fair Trading Act 1973. The Government’s view, however, was 
that all practices should be considered in context, and that no 
exception should be made to the case by case approach so as to 
deny the right of an individual firm to be heard in its own defence. - 

This response sounds reasonable enough; but Liesner’s view is 
not without its merits, for it may result in certainty and the saving 
of both time and expense, and will have the additional advantage 
of circumscribing one of the monopolist’s most rehearsed. justifica- 
tions of a practice—that it is being carried on by smaller firms in 
its industry outside the ambit of the statutory criteria for investiga- 
tion.* The debate between the pragmatists and the prohibitionists 
has now been joined, albeit indirectly, by the M.M.C. Of all the 
practices considered by the M.M.C. the two that have been most 
regularly. condemned in its reports are discriminatory pricing and 
tying agreements. In the first half of 1981 the- M.M.C. issued 
reports on the general effect on the public interest of each of these 
practices,* and itis with these reports ‘and their implications for 








1 


1 Cmnd. 7198; Cmnd. 7512. : Meo AA ~ aS 

2 See Merkin and Wiliams (1980) 43 M.L.R. 429; Korah [1980] J.B.L. 255; 
Cunningham and Tinnion, The Competition Act 1980. > °° |” Puget Ges, 

3 See Frozen Food (1975-16) H.C.P. 674: - .. , `’ ~ 

4 (1980-81) H.C.P. 311; (1980-81) H.C.P. 212 respectively. ‘ 
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the present legal framework thas the rest of this note will be 
concerned. 


: ETER rebates 


In July 1977 the Department of Prices and Consumer Protection 
referred to the- M.M.C. the practice of discrimination by suppliers 
(i.e. both manufacturers and wholesalers) between retailers in rela- 
tion to actual prices paid; whether in the form of discounts, rebates 
or the provision of gratuitous non-financial benefits. The reference 
was welcomed by Liesner, in the hope that the M.M.C.’s ultimate 
report might lead to the introduction of legal controls on this type 
of conduct. In the course of its various investigations into individual 
industries the M.M.C. had adopted the rule of thumb that dis- 
crimination between retailers could not be justified unless the 
special benefits provided could be shown to relate to savings in the 
suppliers’ costs. Al! other discrimination was presumed to be an 
attempt’ to tie retailers to a given supplier and thereby prevent 
market penetration and expansion of retail outlets by competitors. 
Even where savings ‘did exist approval extended only to the amount 
of the savings. Similar principles operate rigidly both in the EEC * 
and the United States.* So, over the years the M.M.C. has con- 
demned five principal types of discrimination not justified by cost 
savings: loyalty rebates, paid to retailers who refrain from dealing 
with other suppliers *; requirements rebates, calculated not on the 
volume of purchases "from the supplier but on the proportion of 
the retailer’s requirements satisfied by that supplier *; aggregated 
rebates, calculated on the total purchases of all products from one 
supplier (which puts multi-product suppliers at an advantage over 
specialists) °;, rebates. for promotional services, paid to retailers who 
devote ‘a given proportion of their display facilities to the supplier’s 
products 7°; and retrospective rebates, payable only after a new 
supply contract’ subsequent to the one on which the rebate has been 
earned has been entered into." 

The. report (concentrated on the food industry) carefully analyses 
the. processes of production and distribution in an attempt to pin- 
point the sort of cost-savings that bulk orders may produce. These 
may arise in relation to promotional costs, order-processing, load- 
ing at point of manufacture and transport to a regional depot, 





5 United Brands v. E.C. Commission, Case 27/76 [1978] C.M.L.R..1, which 
excited much comment both about what was actually decided (Siragusa (1979) 16 
C.M.L.Rev. 179) and about its distributive effects between Member States (Bishop 
(1981) 44 M.L.R, 282). 

`“ Robinson-Patman Act 1936, amending the Clayton Act 1914, s. 2. 

7 Supply of Metal Containers *1970) H.C.P. 6. 

- 8 Ibid. cf. Hoffmann-La Roche & Co. v. E.C. Commission, Case 85/76 [1979] 
3 C.M.L.R. 211. 

® In both the Pet Food reference (1976-77) H.C.P. 447 and the Insulated Electric 
Wires and Cables reference the firms in question escaped condemnation on this 
practice only because competition had not actually been affected by their conduct, 
their market shares not having been preserved. 

10 Cigarettes and Tobacco (1958-59) H.C.P. 218; Frozen Food. 

11 Supply of Ice Cream and Water Ices, Cmnd. 7632. 
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delivery to the retailer and the invoicing and handling ‘of accounts. 
A major difficulty, however, is that it is almost impossible to deter- 
mine precisely the cost-saving attributable to each factor and thus 
arising from a bulk order as a whole. In its individual investigations 
the M.M.C. had accepted.that an approximate relationship between 
the saving and the benefit provided is sufficient to justify discrimi- 
nation,” but the Report investigates the further crucial question 
of whether suppliers do attempt to-estimate cost-savings on any 
scientific basis. The results were disappointing: less than half the 
manufacturers and. virtually none of the wholesalers questioned 
undertook any assessment, and almost all of those that did thought 
that the exercise was of limited value as it was not possible to 
produce an accurate figure. The M.M.C.’s acceptance of this 
evidence is perhaps the most significant part of the Report, for it 
effectively precluded the recommendation of specific legal sanctions 
against uncosted discrimination.?* AEREN 

The Report then considers whether discriminatory discounts and 
practices not based on cost-savings are in fact always objectionable. 
The key to this discussion proved to be the incidence of discrimi- 
nation. In its earlier specific investigations the M.M.C. had, up 
until the 1960s at least, been confronted primarily with dominant 
suppliers seeking to obtain tied retail outlets. The growth of con- 
centration amongst retailers was not considered until the Domestic 
Gas Appliances reference revealed the almost total dominance of 
British Gas over suppliers. That -report makes clear the extent 
to which manufacturers may become reliant upon a purchaser and 
have little choice but to accede to its wishes in relation to discrimi- 
nation against its competitors. The Report follows this theme. The 
M.M.C. believes that the balance of power between suppliers and 
retailers has altered, and.the payment of discriminatory discounts 
is no longer primarily an attempt to tie retailers but a response by 
suppliers to the strength and sophistication of large retailers whose 
custom they cannot afford to lose.?* The figures demonstrating con- 
centration amongst food retailers provide strong evidence for this 
belief, as does the increase in the number of plants engaged in 
manufacture for the sole supply to one retailer, but perhaps the 
point was brought home most powerfully by the fact that amongst 
the most vociferous witnesses and arguing for control of non-cost 





12 As in Frozen Food. The Robinson-Patman Act is more stringent in that the 
burden of proof of justification rests ‘upon the supplier, and in.that cost-studies 
undertaken by a supplier may be judicially examined: American Can Co. V. | 
Bruce’s Juices (Sth Circuit Court of Appeals, 1951). 

13 The M.M.C. could at this point have examined whether, where cost differences 
can be demonstrated, a supplier is under a duty to discriminate. This issue manifests 
itself in the form of uniform delivered pricing, a practice often discussed by the 
M.M.C. It felt, however, that the issue merited its own general reference. : 

14 Compare the need for the Robinson-Patman Act in 1936. The Clayton Act 
was drafted on the basis of supplier dominance and could not be adapted to a new 
role; the Sherman Act could, in the context of discrimination, deal only with 
predatory pricing. E ” a 
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discrimination were, as well as small retailers not receiving dis- 
counts, suppliers who had previously used those very discounts for 
their own purposes. : 

Given the changed role of discounts and rebates, the M.M.C. 
considers that manufacturers and wholesalers have not been 
adversely affected by demands for preferential treatment by large 
retailers; net profits have been forced down by competition between 
suppliers but profit levels have actually been maintained by sup- 
pliers’ attainment of increased efficiency. The impact on retailers 
has been to add to the rate of concentration amongst them, the 
ability to obtain more generous discounts operating as a classic 
economy of scale. The M.M.C. is, however, careful to point out 
that the decline in the number of small retail outlets would have 
occurred anyway, and that the genuinely intense competition 
between large chain stores has kept prices down to a level which 
did not allow for inefficiency disguised by low costs. Finally, the 
general public has obtained the benefit of low prices because of 
the competition between retailers; the loss of small retailers has 
caused some hardship in remote areas but to some extent has been 
compensated for by the increase in car ownership. 

The M.M.C.’s model of the food industry is thus one of fine 
balance between efficient suppliers, and efficient retailers competing 
vigorously with each other and passing on the benefits of lower 
costs to the public in the form of lower prices. An essential part 
of the M.M.C.’s reasoning is that any change in circumstances 
could remove these benefits: if one retailer was to obtain excessive 
market influence the viability of suppliers, particularly manufac- 
turers, might be threatened by demands for unacceptably high 
levels of discount; if retailers were to stop competing and were to 
revert to the classic oligopolistic tendency of parallel pricing the 
public would cease to benefit and retailers would lose the incentive 
to become or remain efficient; if the level of benefits obtained from 
suppliers was to become too great the effective result could be 
predatory pricing and the closing of the market to new retailers. 
It is of course a matter of speculation as to how long the present 
situation in the food industry can prevail without any of these 
dangers emerging, and it is equally speculative as to whether the 
food industry is typical of the supply of all products. Despite these 
doubts, the M.M.C. concluded that the mere fact that discrimina- 
tory discounts are regularly paid within an industry is not of itself 
a ground for initiating a monopoly or anti-competitive practice 
reference. 

This reasoning is a positive boost to defenders of the principles 
underlying the United Kingdom system of monopoly regulation, 
for it convincingly demonstrates that a practice generally regarded 
as undesirable, and indeed actually banned in the E.E.C. and US., 
can actually be beneficial given the appropriate circumstances. 
The key is whether the appropriate circumstances do actually exist, 
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for they will clearly not do so in relation ‘to all goods; hence, the 
argument runs, the need for individual consideration. The weak- 
ness of this reasoning is that where the conditions do not prevail 
price discrimination might inflict great harm—it might thus be 
better to prohibit the practice but to allow its justification on an 
individual basis. The M.M.C. considered these alternatives but 
ultimately reasserted the traditional approach, largely by stress- 
ing the disadvantages of all suggested forms of more rigid control. 
In fact the problems are not inconsiderable. First, because it is 
virtually impossible to obtain absolute accuracy, the M.M.C. felt 
that a ban based on discrimination not justified by cost-savings 
would be unworkable. This, however, is not an absolute objection, 
for the M.M.C. has itself in the past required proof that some 
attempt had been made to correlate benefits to costs. Further, it 
is a task which must be undertaken by the European Commission 
by virtue of the decision in United Brands, and by firms seeking a 
defence under section 2 (a) of the Clayton Act as amended by 
the Robinson—Patman Act. The true argument here is the cost 
to individual suppliers of producing the necessary justification, 
particularly where the benefit or discount is temporary only. 

A point overlooked by the M.M.C. in this context is the question 
of proof of cost justification. The Report assumes that the supplier 
would be the party seeking to evade any prohibition, whereas the 
reality is that the retailer would have a greater interest in preserv- 
ing his benefit. It would thus be possible to reach a position in which 
a retailer seeking to justify discounts-received by him would be 
forced to adduce evidence as to the costs of a supplier naturally 
unwilling to assist the retailer by the provision of information. This 
precise problem has arisen under section 2 (f) of the Robinson- 
Patman Act, which prohibits a purchaser from knowingly inducing 
or receiving a discriminatory price. The retailer has a defence where 
the supplier has discriminated lawfully, which will be the case where 
there is cost-justification. In Automatic Canteen Company of 
America v. Federal Trade Commission ** the Supreme Court held 
that requiring the retailer to produce evidence as to his supplier’s 
costs would place him in an impossible position, and that the 
burden lay on the F.T.C. to prove that the supplier was discriminat- 
ing unlawfully. 

A second objection to prohibition raised by the M.M.C. concerns 
the right of a supplier to meet the competition of a lower-cost 
rival, a matter of particular importance where the competition is 





15 The M.M.C. prefers the Fair Trading Act monopoly reference to the Com- 
petition Act procedure, as the former allows investigation into all oligopolists 
supplying the reference goods or services, whereas the latter is limited to one firm— 
undertakings or follow-up action under that Act would thus discriminate between 
firms in the same industry by imposing differing standards of conduct upon them. 
The M.M.C. also values the merger provisions of the Fair Trading Act, which could 
be used to limit further concentration amongst retailers. 

16 346 U.S. 61 (1953). : 
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from imports. The.M.M.C. believes that any prohibition would 
have to incorporate this right, if only for the sake of the balance 
of payments. The United States experience is again instructive.” 
The proviso to section 2 (b) of Robinson-Patman provides a defence 
to a charge of price discrimination where the action was taken 

. in good faith to meet an equally low price of a competitor. ...” 
This concept is easy to state but has proved almost impossible to 
apply. First, it is necessary to draw a distinction between meeting 
and beating competition. This may cause great difficulty for a 
supplier; retailers are not under any duty to disclose offers made 
by other suppliers so that any bid made by way of attempt to equal 
competitors but which actually undercuts them will be lawful only 
if based on bona fides guesswork.** However, a supplier who seeks 
to protect himself by requesting figures from rivals may be guilty 
of collusion under the Sherman Act.*® Secondly, there is the problem 
of the supplier who lowers his price to meet competition which 
itself proves to be unjustifiable on a cost basis and thus unlawful. 
Although it now seems to be settled in principle that the illegality 
of rival acts does not prevent the meeting competition defence 
from operating, a supplier must take some steps to satisfy himself 
that the price he seeks to meet is lawful simply to be regarded as 
‘having acted in good faith.” Finally, it is not easy to reconcile this 
defence with the prohibition on incitement to discriminate by a 
retailer. In General Atlantic and Pacific Tea Company v. F.T.C.” 
the Supreme Court held section 2 (f) to mean that a retailer’s 
liability under that section is dependent upon the supplier’s liability 
under section 2 (a), so that where a retailer incites rival bids any 
supplier who lowers his bid in response to the request to do so on 
the basis of a bona fides guess will automatically exempt the retailer 
from liability. Anomalous as this may seem, the alternative is to . 
impose liability upon a retailer who invites lawful offers, a proposi- 
tion which if effected would be anti-competitive and serve only to 
keep prices at a higher level than would otherwise have been the 
case. 

These and related difficulties surrounding the operation of 
Robinson-Patman, and particularly section 2 (f), have led to frequent 
attacks on the legislation. Some economists have argued that its 
rigid application has caused the courts to forget that what is to be 





17 While such comparisons are helpful it is important to remember that U.K. 
competition law is primarily an instrument of consumer protection, whereas U.S. 
antitrust is often perceived as a reaction against scale per se, consumer protection 
often being incidental only. 

18 General Atlantic and Pacific Tea Company V. F.T.C., 490 U.S. 69 (1979); a 
genuine “ shot in the dark * will be protected. 

19 United States v. United States Gypsum Company, 438 U.S. 422 (1978). Such 
conduct would not amount to an information agreement under the Restrictive Trade 
Practices Act 1976 unless part of a formalised procedure between suppliers, and 
would thus be Jawful in the U.K. 

20 Standard Oil Company of Indiana v. F.T.C., 340 U.S. 231 (1951). 

21 Supra, note 18. 
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protected is competition and riot competitors, ‘and that section 2 (f) 
strengthens inefficient retailers by preventing large-scale retailers 
from taking advantage of their market’ power and obtaining lower 
prices for consumers; others argue that the discounts obtained ‘by 
powerful retailers have often resulted from prolonged battle with 
equally powerful suppliers, and that invoking section 2 (f) is to 
remove the countervailing power previously: operating to produce 
lower ultimate prices; a third school believes that price discrimi- 
nation is generally not harmful unless resource-allocation benefits 
are outweighed by transaction costs or..reductions in output.?* 
What emerges is that in the United States it is the imposition of a 
general rule forbidding discounts that has produced the copious 
theorising about its general effects as well as indignation at particular 
examples of overzealous enforcement. Without doubt there is much 
to be said for the M.M.C.’s, approach, once it had come to-the 
conclusion that discrimination is not always. harmful, that it is far 
simpler to Teject pleas for prohibition and to consider these complex 
questions in the traditional case by case contextual manner.” 


Tying oareeniont 

In April-1979, in response to a recommendation of the second 
Liesner working party, the practice of “requiring any person or 
class of persons to whom goods or services of any description are 
supplied to acquire other goods or services as a condition of that 
supply ” was referred to the M.M.C. The reference was rather 
narrow, for it excluded both products tied to leases and licences of 
land and exclusive dealing agreements. The latter were nevertheless 
relevant to the inquiry, for ties are at their most effective where a 
purchaser is bound exclusively to a supplier for supplies of a tying 
product. The Report primarily concerns itself with tie-in sales 
(whereby a tied good or service must be purchased along with the 
tying good or service), line forcing and full-line forcing (whereby 
a purchaser must take all or a further part of a supplier’s products 
as a condition of supply of the tying product). Other ties, such as 
leases of personal property, discounts, quantity-packaging ‘and free 
gifts receive briefer consideration. 

. The tenor of previous specific M.M.C. reports and of the Liesner 
reports had led to some expectation that the M.M.C. would find 
that tying agreements have a generally ‘prejudicial effect on the 
public interest, the assumption having been that the: economic 
power attached to the tying good facilitates the driving out of 








22 Respectively, e.g. Kaysen and Turner, ‘Antitrust Policy (1965); Galbraith, 
American Capitalism’ (1952); Posner, “Antitrust Law:':An Economic Perspective 
(1976). Cf. Bishop, loc. cit., pp. 286-288. For an unmitigated attack on the concept 
and operation of Robinson-Patman’ see Bork, The Antitrust Paradox (1978), Chap. 
20. 

23 This conclusion is intended to reject implicitly the argument that’ regulation 
is a social cost to be taken into account in determining the efficiency of price 
discrimination. 
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competition for the tied good. Indeed, condemnation had invariably 
resulted whenever the M.M.C. had previously considered full-line 
forcing,** line forcing ?* and tie-in sales.” However, détailed investi- 
gation of the incidence and possible justifications of tying agree- 
ments led the M.M.C. to conclude that ties are not necessarily as 
harmful as it had previously appeared to have suggested. This is 
not the change of heart it would seem. In the first place the M.M.C. 
had previously- investigated ties only in the context of market 
dominance. If a tie operates where the supplier has: no monopoly 
over the tying product the conventional primary objection to tying 
is not present. Thus in both the E.E.C.?’ and the United States 7* 
tying is unlawful only when the supplier is dominant in relation to 
the tying product. The Report concludes that cases of dominance 
alone give cause for concern. Secondly, not all previous condem- 
nations. by the M.M.C. had been absolute. Thus the Petrol report 
concerned not’so much the ties themselves as the effect on those 
ties of the exclusive dealing arrangements relating to petrol, the 
tying ‘good. Again, in Supply of Indirect Electrostatic Reprographic 
Equipment ties affecting products for which there was no usable 
competition were upheld. 

This latter point demonstrates that even where there is a mon- 
opoly ties may be defensible. Many economists believe that ties 
are both rational and harmless: by tying, the monopolist does no 
more than maximise aggregate profits from the two markets, while 
consumers ‘simply regard the tie as the price to be paid for the 
tying good and adjust demand accordingly.?® However, it may be 
that tying results in the purchase of unwanted goods or services and 
thus the misallocation of resources, and that where the price 
charged for the tied product varies with its usage the monopolist - 
is effectively operating a discriminatory pricing structure for the 
tying good. The M.M.C. kept away from this debate, instead analys- 
ing the individual situations in which tying may have beneficial 





24 Ice Cream and Water Ices; Estate Agents Services (1968-69) H.C.P. 127. 

25 Petrol (1964-65) H.C.P. 24. For identical facts and conclusions, see Standard 
Oil Company of California v. U.S., 337 U.S. 293 (1949). CH. the attitude of the 
European Court, in relation to Art. 86 of Treaty of Rome, in Hoffmann-La Roche. 

26 Colour Film (1966) H.C.P. 1; Films for Exhibition in Cinemas (1966) H.C.P. 
206 (cf. U.S. v. Leow’s Inc., 371 US. 38 (1962) ); Indirect Electrostatic Reprographie 
Equipment; Metal Containers (1970) H.C.P. 6 (cf. U.S. v. American Can Co., 
F.Supp. 18 (1949) ). 
~ ‘27 Art. 86 (2) (d) of the Rome Treaty. ` 

28 Prohibition in the U.S. falls most commonly within the specific provisions of 
s. 3 of the Clayton Act 1914 and the general provisions of ss. 1 and 2 of the Sher- 
man Act 1890. The former invalidates ties only where they substantially harm 
competition, i.e. the supplier of the tying product must be in a dominant position 
in relation to that product. The Sherman Act is absolute in its terms, but the courts 
have nevertheless implied a prerequisite of dominance in relation to the tying pro- 
duct: Northern Pacific Railway Company v. U.S., 356 U.S. 1 (1958); Fortner 
Enterprises v. United States Steel Corporation, 394 US. 495 (1977). 

29.e,2, Posner (1973) 41 U.Chi.L.Rev. 506 and loc. cit. Chap. 8; Bork, loc. cit. 
Chap. 19. 
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effects. These are fivefold.*° First, the tie may be necessary for the 
most effective use of the goods, particularly where servicing agree- 
ments imposed upon the purchaser or hirer of specialised equip- 
ment protect the equipment from damage likely to result from 
unqualified servicing and thus benefit both the user and the manu- 
facturer’s reputation.** This justification is often a short-term one, 
for servicing restrictions may cease to be necessary once expertise 
has been acquired by competing servicing businesses.*? A similar 
justification may be maintained for the supply of spare parts or 
other products to be used in conjunction with this type of equip- 
ment, at least for as long as other suppliers cannot produce parts 
either compatible or suitable.** Secondly, the tie may be necessary 
to protect the industry itself. This is a matter assumed rather than 
articulated in the Report, but it is readily apparent that where 
sophisticated equipment is being introduced, its initial performance 
will determine the future of the industry.** Thirdly, the tie may be 
necessary to protect the supplier. The first such situation is where 
the tying product is supplied by way of hire only; here, limiting the 
products or services to be used in conjunction with the hired product 

is intended not to drive out competitors but to protect what remains ` 
the supplier’s property. This is a perfectly acceptable argument, 
but only to a point, for it must be borne in mind that long-term 
leasing encompassing the effective working-life of goods is common- 
place, and that in such cases the supplier’s continuing ownership 
is no more realistic than that of a supplier under a hire-purchase 
or conditional sale agreement. The second situation is where the 
supplier’s reputation is at stake. Reputation often appears as a 
subsidiary argument to those discussed above, but it does never- 
theless have independent effect.** It is particularly strong in the 
case of a trademark, and it is in this context that the Report con- 
siders the question of franchise agreements, now common in the 
food industry. It is often a term of such franchises that the fran- 
chisee, in consideration for his use of the franchisor’s name, is 
bound to take all supplies of ingredients from him. The M.M.C.’s 
conclusion is that tying is of importance to the franchisor to allow 


30 The M.M.C. did not pursue the vexed question of how far a patentee may 
claim that ties affecting goods produced using patented products or processes are a 
legitimate adjunct to the statutory monopoly. 

31 e.g. Indirect Electrostatic Reprographic Equipment. 

32 U.S. v. Jerrold Electronics Corpn., 187 F.Supp. 545 (1968). 

33 Supra, note 31. The Supreme Court has admitted a similar defence, but in the 
vast majority of cases has found that competitors were able to supply goods of the 
required standard or that the equipment did not require the specialisation claimed 
by the manufacturer: International Salt Company v. U.S., 332 U.S. 392 (1947); 
International Business Machines Corpn. v. U.S., 298 U.S. 131 (1936); United Shoe 
Machinery Corpn. v. U.S., 258 U.S. 451 (1922). The defence succeeded in Dehydrating 
Process Co. v. A. O. Smith Corpn., 292 F.2d 653 (1961), where without the” tie the 
product would have been unsaleable. 

34-Supra, note 32. 

35 U.S. v. General Motors Corpn., 121 F.2d 376 (1941), where, however, the 
argument was rejected on its facts. é 7 ` 
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him to ensure that standards and reputation are maintained and 
that inferior ingredients are not used.** Fourthly, the tie may ensure 
that the public has access to a wide variety of products. This argu- 
ment relates primarily to line and full-line forcing. The major 
example of the latter discovered by the M.M.C. concerned the 
stockholding requirement imposed upon wholesalers by drug manu- 
facturers, to ensure that the public are able to obtain supplies of 
any drug at short notice; the maintenance of this arrangement was 
recognised as essential by the Restrictive Practices Court in 1958.3” 
Similarly, the line forcing operating in the cosmetics industry was 
found by the M.M.C. to be providing the public with a wide choice 
of immediately available goods, and incidentally to be benefiting 
retailers by allowing them to compete more effectively, and manu- 
facturers by the enhancement of reputation. It is possible that the 
M.M.C. overstates the advantages of the stockholding defence, for | 
its general conclusions are based on one industry providing in effect 
a social service, and another in which the tie is in the interests of 
the retailer as well as the supplier, being applied flexibly and only to 
goods that the retailer would have to buy from some source in any 
event. Nevertheless the M.M.C.’s conclusion is probably accurate 
for all practical purposes, for it found a very low incidence of line 
and full-line forcing, a fact which is presumably due to the increased 
bargaining power of retailers and to the impact of earlier specific 
M.M.C. reports. Finally, the tie may enable the supplier to obtain 
the advantages of economies of scale. This argument had not been 
encountered by the M.M.C. in its earlier reports, and is based 
primarily upon evidence from agricultural suppliers able to make 
large savings by tying the purchase of feed and other products to 
storage equipment. It is suggested that it would be unsafe to extend 
the argument into other industries without careful individual con- 
sideration, for, given that all bulk deliveries save costs, the result 
could be a blanket condonation of all tie-in sales and line forcing. 

It thus becomes clear from the Report that tying will not always 
be harmful and may be beneficial; all will depend upon the circum- 
stances prevailing within an industry. The M.M.C. was not prepared 
to generalise upon the effects of tying beyond stating that it is most 
likely to be harmful in the context of monopoly, where it may be 
used merely to limit competition for the tied good, particularly 
when combined with exclusive dealing. After adopting this neutral 
attitude to full-line forcing and tie-in sales, the M.M.C. asks whether 
' legislation is necessary. It concludes that prohibition would not be 
advantageous, for three reasons. First, any ban would have to pro- 
vide either substantial exceptions or opportunities for justification 
of tying. Both approaches would. result in lengthy judicial hear- 
ings, possibly before the Restrictive Practices Court, so that the 








36 Compare Susser v. Carvel Corpn., 332 F.2d 505 (1964) and Siegel v. Chicken 
Delight Inc. 448 F.2d 43 (1971). 
37 Re Chemists’ Federation Agreement [1958] 3 All E.R. 448. 
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advantages of certainty and speed claimed for a prohibition would 
be largely illusory. Given.the number of ties likely to be found not 
to be operating prejudicially to the’ public interest, the point is well- 
made. Secondly, tying is just one means at the disposal of the 
monopolist to stifle competition, so that banning the practice would 
merely force a determined monopolist to adopt other techniques; 
such sidestepping is prevented by the Fair Trading Act and Com- 
petition’ Act procedures, both of which are intended to result in 
undertakings binding in spirit as well as letter. Finally, tying is an 
almost impossible concept to define for the purposes of prohibition. 
‘Fhe M.M.C. demonstrates this by the example of maintenance 
‘provided by television rental companies, which could with equal 
justification be regarded as part of the overall hiring contract or 
merely appended to it as a tie. It is doubtless possible either to 
evolve a definition or to trust the common sense of the relevant 
-judicial authority, but, as the M.M.C. so.astutely observes, the result 
would be lengthy legal argument possibly deflecting attention from 
the true issue of whether the tie is justifiable. The drawbacks to 
prohibition are thus extensive, but, leaving these aside, the Report 
concludes that usung procedures are i a to deal with tying 
agreements. 
Assessment 


Much of value emerges from these two impeccably-reasoned general 
reports. Perhaps the major point which is re-emphasised i is that what 
is abusive in one context may have economic advantage in another. 
It is useful to have the occasional sharp reminder that a reading of 
the M.M.C.’s individual reports, dealing as they do with monopoly 
situations, can produce a distorted impression of the effect of certain 
practices in industry as a whole. The general reports also raise the 
question of the effectiveness of the existing investigatory procedures. 
These reports indicate that the individual investigation technique 
is no less certain than a general rule, nor is it necessarily more 
costly or time-consuming, for a prohibition must always provide 
exemptions, the litigation of which gives rise to the self-same 
problems that a general prohibition is intended to avoid. 

In Discounts the M.M.C. concludes that, because discrimination 
is widespread, little can be achieved by use of the Competition Act 
. procedure for the investigation of individual firms, and that the 
question will have to be considered on an industry-wide basis under 
the Fair Trading Act. A similar conclusion emerges from Tying 
Agreements, although here, because the practice of tying is not 
generalised, there is slightly more scope for the operation of the 
1980 Act. These conclusions highlight a continuing gap in the law, 
for where both large and small firms within an industry are operat- 
ing uncompetitive practices the simple monopoly investigation 
under the Fair Trading Act is inappropriate, as is the Competition 
Act; all that remains is the slow and cumbersome complex mon- 
opoly inquiry. The present writer has previously argued that what 
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is needed is some form of amendment to the Competition Act 
authorising the Director-General of Fair Trading to attempt to 
obtain undertakings from all firms within an industry, supported 
by the possibility of industry-wide prohibition, even though only 
one firm has been subjected to investigation.” The objections to 
this, that it is unfair to single out one firm for scrutiny on behalf 
of an industry and that in any event there is no guarantee that the 
firm is typical (assuming that typicality exists) are weighty. Never- 
theless it is suggested that the contrary arguments, that where the 
issue is unfair competition it cannot be right to discriminate 
between firms as to the legality of their conduct, and that it is 
reasonable to assume that individual justifications within an industry 
would be based on broadly similar grounds so that giving each 
firm the right to defend itself merely involves the repetition of 
previously rejected arguments, are more convincing. If there is a 
defect in the two general reports it is that it was beyond the juris- 
diction of the M.M.C. to consider whether the present structure, 
found by it to be adequate to cope with future developments in 
discounts and tying argeements, could not be improved still further. 


ROBERT MERKIN * 





38 (1980) 43 M.L.R. 429, 436. 
* Lecturer in Law, University of Lancaster. My thanks are due to Bill Bishop 
who made some helpful suggestions on an earlier draft of this note. 
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EQUAL PAY IN THE EUROPEAN COURT 


THREE recent cases ! before the European Court of Justice establish 
that, contrary to judicial arguments, the Equal Pay Act 1970 and 
Sex Discrimination Act 1975 do not satisfy Article 119 of the 
E.E.C. Treaty. Because of this deficiency “directly enforceable ” 
Community Law has become an important weapon for the victim 
of sex discrimination. 

To its credit, the Equal Opportunities Commission, recognising 
this, has adopted a test case strategy, and utilising section 75 of the 
1975 Act, has supported a number of key references to the European 
Court.? The first three decisions considered here provide a very wide 
interpretation of Article 119 but, despite explicit invitations by all 
the English courts seeking preliminary rulings under Article 177 
E.E.C., the European Court has consistently refused to consider the 
issue of the direct effectiveness of the Equal Pay ° and Equal Treat- 
ment t Directives which supplement the bare principle in Article 119. 

Although this issue remains unresolved, these cases may explain 
why the European Court has concentrated on a broad interpretation 
of the relatively straightforward principle of Article 119, rather 
than considered controversial questions raised by the Directives. 
Macarthys v. Smith has also renewed discussion of the relationship 
and status of directly enforceable Community Law and “ imple- 
menting ” national law. As the English courts are playing a leading 
role in the development of the jurisprudence of the European Court 
on Sex Discrimination, this warrants attention. 

The plaintiff in Macarthys v. Smith had been employed as a 
stockroom manager, in succession to a man, with a slightly different 
job description and lower pay. Such discrimination does not appear 
to be covered by section 1 of the Equal Pay Act which uses the 
present tense. In the Court of Appeal’ Lord Denning interpreted 
section 1 in the light of (his own wide interpretation of) Article 119, 
so as to apply. Lawton and Cumming-Bruce L.JJ. accepted that the 
matter involved a consideration of Community Law but, unhappy 
about the interrelation of national and Community rights, supported 
a reference to the European Court. Cumming-Bruce even sug- 
gested that the Equal Pay Act should be interpreted in isolation from 


1 Case 129/79 Macarthys Ltd. v. Smith [1980] E.C.R. 1275; [1980] 2 C.M.L.R. 


205; [1981] 1 All E.R. 111; Case 69/80, Worringham and Humphreys V. Lloyds 
Bank Ltd. [1981] 2 C.M.L.R. 1; [1981] 2 All E.R. 434; Case 96/80, Jenkins v. 
Kingsgate (Clothing Productions) Ltd. [1981] 2 C.M.L.R. 24. . 

2 See also Garland v. British Rail Engineering Ltd. [1979] I.C.R. 558 (H.L.); 
[1981] Burton v. British Railways Board [1981] I.R.L.R. 16 (B.A.T.) and Fifth 
Annual Report of E.O.C. (1981), p. 4. $ 

3 75/117/E.E.C. O.J. 1975, L.45/19. 

4 76/207/E.E.C. O.J. 1976, L.39/40. w : 

5 [1979] 3 All E.R. 325, 327. i 6 At pp. 334 and 335. 
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Community Law, arguing that ‘‘ the judgment (in Luxembourg) can- 
not affect the meaning of an English statute.” ’ For this, he has been 
roundly criticised by Professor Hood Philips è who points out that 
section 2 (4) of the European Communities Act specifically provides 
that “ any enactment passed or to be passed shall be construed and 
have effect subject to the foregoing provisions ” of section 2 (includ- 
ing the “enforceable Community rights” of s. 2 (1)). Cumming- 
Bruce L.J. took the unusual step of acknowledging the criticism, refer- 
ring to a “‘ misunderstanding” (although its nature and by whom 
were not specified), and agreed his statement was “too wide.” ° 
However, Hood Philips cannot be correct in arguing that section 2 
(4) must be interpreted solely as a rule of construction, and not so as 
to recognise in English law the requirement of Community Law 
(recently reasserted in Simmenthal)* that enforceable Community 
rights must have supremacy over conflicting national legislation. 
It is surely disingenuous to argue that the now famous passage in 
Simmenthal (quoted below) permits English courts to deny that 
they have jurisdiction to accord supremacy to Community Law 
over United Kingdom statutes, when it is remembered that the 
Simmenthal judgment was given in just such a situation. The Pretore 
de Susa had been faced with a directly enforceable rule of Com- 
munity Law in conflict with a later Italian statute and with a ruling 
of the Italian Constitutional Court! which expressly forbade the 
ordinary courts from overriding Italian statutes until ruled uncon- 
stitutional by the Constitutional Court itself. Under Italian constitu? 
tional law, the Pretore de Susa did not have jurisdiction to declare 
an Italian statute inoperative, but the European Court ruled that 
“a national court which is called upon, within the limits of its 
jurisdiction, to apply provisions of Community Law is under a duty 
to give full effect to those provisions, if necessary refusing of its 
own motion to apply any conflicting provision of national legislation, 
even if adopted subsequently. ...” 1? Hood Philips’s interpretation 
tenders this passage pointless. The “limitation of jurisdiction ” 
must refer to the limitation of subject-matter, not constitutional 
propriety. The thrust of Simmenthal is its insistence that Commu- 
nity Law requires that supremacy be recognised as originating 
directly from Community Law not indirectly from national imple- 
menting laws (i.e. the monist rather than dualist approach). There. 
is no particular sanctity in dualism: it may have been the English 
judiciary’s dominant political philosophy but there are strong 


7 At p. 336. 

8 (1980) 96 L.Q.R. 31, 34. 

9 [1981] 1 All E.R. 120, 121. 

10 Amministrazione delle Finanze dello Stato v. Simmenthal SpA, Case 106/77, 
[1978] E.C.R. 629; [1978] 3 C.M.L.R. 263. 

11 The industrie Chimiche Italia Centrale case, Judgment No, 232 of Italian 
Constitutional Court, October 30, 1975. 

12 [1978] E.C.R. at p. 645. 
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indications (independently, of European Community ‘Law) of a 
change.** i i 

The European Court’s decision that Article 119 covered “ con- 
secutive” discrimination and gave directly’ enforceable rights, 
appeared to confirm Lord Denning’s initial view. But the Court of 
Appeal’s application of- the judgment reveals even his original 
monist stance as thinly disguised dualism, viz. “the provisions of 
Article 119 of the E.E.C. Treaty take priority over anything in our 
English statute on equal. pay which is inconsistent with Article 119. 
The priority is given by our own law. It is given by the European 
Communities Act itself.” 14 

The desired effect was achieved: the Gaian would not 
institute procedures under Article 169 for this failure to acknow- 
ledge the spirit of the Simmenthal judgment. It must surely be a 
result of the political friction (hardly a debate) over United King- 
dom membership ‘of the Communities that the courts are continu- 
ally looking over their shoulders at parliamentary supremacy. 

In Worringham & Humphreys v. Lloyds Bank the plaintiffs 
alleged discrimination over an occupational pensions scheme. For 
alleged actuarial reasons men and women had separate schemes. 
Contributions to both were 5 per cent. of income, but whereas the _ 
male scheme applied to all males, women under 25 were excluded. 
To compensate for the “inequality” in their “take home ” pay, 
men under 25 were paid 5 per cent. more than female employees 
with resulting refund inequalities for those who left the bank. 
Pensions schemes are specifically excluded from the United King- 
dom legislation 15; the issue therefore was whether they constituted 
pay within Article 119 giving directly enforceable Community 
rights. The Court of Appeal’® felt that, following Advocate- 
General Dutheillet de Lamothe’s submissions in Defrenne (No. 1) "7 
Article 119 could apply to occupational ‘but not state pension 
schemes (which did not constitute “ deferred pay ”)—although a 
DHSS consultative document in 1977 opposed this argument.” 








13 See, e.g. Trendtex Trading Corporation v. Central Bank of Nigeria [1977] 1 
All E.R. 881, 889-890, case law on the European Convention on Human Rights, 
notably Waddington v. Miah [1974] 2 All E.R. 377, Lord Denning’s views (later 
retracted) in Birdi v. Secretary of State for Home Dept. (C.A.), February 11, 1975 
(unreported). See also Ex parte Phansopkar [1975] 3 All E.R. 497; Pan-American 
World Airways Inc. v. Dept. of Trade [1976] 1 Lloyd’s Rep. 257, 261; Ahmad v. 
Inner London Authority [1978] 1 All BR. 574, 583. „But see Dowrick (1978) 27 
I.C.L.Q. 629, 658. 

14 [1981] i All E.R. at p. 120. See also Ellis ee) 96 L. QR. 511: 

15 See s. 6 of the Equal Pay Act 1970. 

16 [1980] 1 C.M.L.R. 293. 

17 Case 80/70 [1971] E.C.R. 445; [1974] 1 CMLR. 494. The Adv.-Gen.’s 
opinion did not deal with schemes entirely analogous with ‘“‘ contracted out” pen- 
sions schemes under Pt. III of the 1975 Social Security Pensions Act (which have a 
special relationship with the state scheme) but he considered that pensions paid 
directly to employees (as deferred pay) and “supplemental schemes” (regimes 
supplementaires) were covered by Art. 119. 

18 Para. 42 is quoted in [1980] 1 C.M.L.R. at p. 307. 
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“ All the more reason therefore, to get the views of the European 
Court at Luxembourg ” commented Lord Denning.’ 

The European Court—disagreeing with its Advocate-General,”° 
concluded that “a contribution ‘to a retirement benefits scheme 
which is paid by the employer in the name of the employees by 
means of an addition to gross salary and which helps to determine 
the amount of the salary is ‘ pay’ within the meaning of the second 
paragraph of Article 119.” 7 

The Court also confirmed its judgments in Defrenne and 
Macarthys ruling that Article 119 did confer directly effective rights 
over “all forms of discrimination which may be identified solely 
with the aid of the criteria of equal work and equal pay without 
national or Community measures being required to define them with 
greater precision in order to permit of their application.” ?* The 
clear difference in gross pay in the instant case meant Article 119 
was directly effective.2* Hence, detailed consideration of Article 1 
of the 1975 Directive was considered unnecessary. 

The exclusion of “ any provision made in connection with retire- 
ment . .. or death” from the 1970 Equal Pay Act (by s. 6) is, 
therefore, inconsistent with Community obligations. However, Com- 
munity Law now provides directly effective rights, notwithstanding 
the 1970 Act, for all cases of discrimination which fall within the 
restricted scope of the Court’s judgment (and note its concentration 
on inequality of pay), with effect presumably from April 23, 1975,*4 
when Article 119 was found to have prospective direct effects. But, 
given the restriction that the judgment only refers to unequal con- 
tributions paid “‘in the name of the employee by means of an 
addition to gross salary,” the schemes covered by this formula 
remain uncertain. It appears to include the majority of “ contracted- 
out ” schemes (under the Social Security Pensions Act 1975), but 
each scheme may need to be considered as a matter of fact by 
national courts. 

’ In any event, section 6 of the Equal Pay Act will require amend- 
ment, for the state scheme is now subject to the 1978 Social Security 
Directive, which requires “equal treatment for men and women 





19 Ibid. at p. 308. 

20 Adv.-Gen. Warner considered that an obligation to afford equal rights under 
“ contracted out,” but not state schemes, would be “ unbalanced ” and calculated 
to deter “contracting out,” see [1981] 2 C.M.L.R. 1, 15. Alternatively this may 
create pressure for the same rights under the state scheme; note the 1978 Social 
Security Directive, 79/7/E.E.C., considered below. 

21 Įbid. at p. 20. 

22 Ibid. at p. 21. 

23 By concentrating on pay, the court avoided the issues raised by equality of 
benefits, e.g. in relation to maternity leave, retiring age, which had led Adv.- 
Gen. Warner to the conclusion that Art. 119 could not be directly effective in that 
respect. The obstruction was, he felt, the necessity of solving inequalities by legisla- 
tive action, a conclusion which emerged from a report of the Occupational Pensions 
Board, Equal Status for Men and Women in Occupational Pension Schemes, Cmnd. 
6599 (1976). 

24 Date of the judgment in Case 43/75, Defrenne v. Sabena [1976] E.C.R. 455; 
[1976] 2 C.M.L.R. 98; [1981] 1 All E.R. 122. 
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in matters of social security,” ?5 including old.age pensions.*® This 
Directive has an extraordinarily long implementation period (six 
years) 2” and even if legislation is introduced well before its expiry, 


inequalities (of the sort mentioned by Advocate-General Warner) 3 


between the state and private pensions schemes are inevitable and 
will take some time to work themselves out. 

In Jenkins v. Kingsgate (Clothing Productions) Ltd., the plain- 
tiff, a part-time worker, was employed to do the same work as her 
full-time colleagues (the majority of whom were men), although 
part-time workers (all but one of whom were women) were paid 
10 per cent. less. This she argued contravened section 1 (2) (a) of 
the Equal Pay Act 1970. The employer’s argument that the pay 
differential was intended to discourage absenteeism, ensure fuller 
use of machinery and encourage greater productivity, and con- 
stituted a “material difference (other than the difference of sex)” 
between the two groups of workers sufficient to afford them a 
defence under section 1 (3), was accepted by the industrial tribunal. 
Before the E.A.T.”* the plaintiffs’ counsel also relied on Article 119 
and Article 1 of the Equal Pay Directive. Slynn J. (now Advocate- 
General Slynn), accepting that it was settled that Community Law 
provisions could be raised before industrial tribunals and the 
E.A.T., sought guidance from the European Court particularly on 
the application of Article 119 (and Art. 1 of the Directive) to full 
and part-time workers, and to cases of indirect discrimination where 
women were unable to take up higher paid posts.®° 

The European Court, rejecting the European Commission’s argu- 
ments, ruled that a pay differential between full and part-time 
workers is not in itself prohibited by Article 119 “ unless ‘it is in 
reality an indirect way of reducing the pay of part-time workers on 
the ground that that group of workers is’ composed exclusively or 
predominantly of women.” ° Ze. a matter of fact for determination 
by the national court. It used the same formula as in previous case- 
law including Worringham to confirm the direct effects of Article 
119 in circumstances where the national court, using the criteria of 
equal work and equal pay without the operation of Community or 
national measures established discrimination.*? 

The European Court has introduced some exception to the equal 
pay principle analogous to the “ material difference” exception in 


25 PERG O.J. 1979, L6/24, Art. 1. 

26 Art, 3 

27 See E. See (1981) 131 New L.J. 527. 

28 [1980] 1 C.M.L.R. 81, 84. 

29 See Amies v. ILEA [1977] 2 All E.R. 100; 11977) 1 GM.L.R. 336 and Snoxell 


and Davies v. Vauxhall Motors Ltd. (1977) 12 1.T.R. 235, and contra Freestone 


(1978) 41 M.L.R. 346, 350. The restrictive view was disapproved in Shields v. E. 
Coomes (Holdings) Ltd. [1978] I.C.R. a 1167 and Worringham and Humphreys 
v. Lloyds Bank [1980] 1 C.M.L.R. 293, 308 

so See [1981] 2 C.M.L.R. 24 and E. Szyszczak (1981) 44 M.L.R. 672. 

81 [1981] 2 C.M.L.R. at p. 42. 

82 Ibid. 
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section 1 (3) of the 1970 Act and therefore achieved what, in the 
Clay Cross case, Lord Denning had hoped that it would.** A distinc- 
tion on objective grounds between the work of two groups (e.g. of 
full-time and part-time workers): will not per se be a breach of 
Article 119. National courts can ensure that this does not indirectly . 
discriminate in specific cases,** but they lack the mandate (advocated 
by the E.C. Commission) to consider the general employment 
market when reaching that decision.** 

In the past, both the E.C. Commission and Equal Opportunities 
Commission have indicated that the United Kingdom sex discrimi- 
nation legislation does not satisfy Community Law.: These first 
English cases before the European Court indicate some of the in- 
adequacies of the Equal Pay Act, in particular: its inapplicability 
to “ consecutive ” discrimination; blanket exclusion of pension pro- 
visions, and failure, in the light of judicial interpretation of section 
1 (3), to recognise “indirect” discrimination.*’? Significantly the 
European Court based all three judgments solely on'the equal pay 
principle of Article 119, ruling that Article 1 of the Equal Pay 
Directive “in no way alters the content or scope of that principle.” 
It may well be right in feeling that that relatively straightforward 
principle, widely defined and directly enforceable, is the most effec- 
tive way of assisting litigants otherwise struggling with complex 
national law.*® 
. Community Law is now an important basis for actions before 
industrial tribunals. The outstanding and controversial question of 
the hogizontal direct effectiveness of Directives *® can only have 


83 Clay Cross (Quarry Services) ‘Lid. v. Fletcher [1979] LCR. J, 10-11, and see 
Simpson (1980) 43 M.L.R. 209, 214. 

34 This follows Adv.-Gen. ‘Warner’s opinion based on the apptoach of the U.S. 
Supreme Court to racial discrimination in Griggs v. Duke Power Company, 401 
U.S. 424 (1971) and sex discrimination in Dothard v. Rawlinson 433 U.S. 321 
(1977), Compare the approach to discrimination on grounds of nationality of the 
European Court itself in Sotgiu v. Deutsche Bundespost [1974] E.C.R. 153; E.C. 
as v. Ireland [1978] ECR, 417; and C.R.A.M. v. Toia [1979] B.CR. 
2645 

"35 The E.C. Commission, arguing that as the UX. ‘and Germany had the highest 
proportion of women among part-time workers in the community (93 per cent.), 
unequal treatment could, ex hypothesi, be seen as unequal treatment of women, 
opposed the “ Griggs’ approach as a ‘ half-way house.’ ” 

36 See, e.g. Report of E.C. Commission to Council regarding the implementation 
of the Equal Treatment Directive, February 11, 1981, COM (80) 832. For dis- 
cussion of U.K. legislation see J. M. Thompson and F. Wooldridge, Legal Issues 
of European Integration, 1980/2, p. 2. Indeed, the E.C. Commission has now 
commenced proceedings against the U.K. for breach of the Equal Pay Directive 
(Case 61/81). 

37 See Simpson, op. cit. p. 212. Confirmed by the E.O.C., in the above Report 
at p. 17. 

88 The E.O.C. considers the complexity of the U.K. legislation a deterrent 
to litigants, see Report (note 36) at p. 200 although it specifies “ indirect discrimina- 
tion” as one of the most difficult concepts: But see contra Szyszczak (supra, 
note 30). 

39 ie, enforcement in national courts by one- - individual against another. See 
A. J. Easson (1979) 28 I.C.L.Q. 319 and contra J. A. Usher, European Community 
Law and National Law. The Irreversible Transfer? (1981), pp. 13—42. See also the 
view in E.C. Commission V. Belgium [1980] E.C.R. 1473; [1981] 1 C.M.L.R. 282. 
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been deferred to another day and another Directive—perhaps the 
Equal Treatment Directive? *° 
Davi FREESTONE y 


t 


ESTOPPEL IN PUBLIC LAW—THE FINAL NAIL IN THE COFFIN? 


EvEN seasoned observers `of the superficial arguments and incon- 
sistencies of judgment in the field of estoppel in public law will be 
perplexed by the two most recent Court of Appeal decisions in this 
area. Despite dicta from the House of Lords in 19501 and the 
Court of Appeal in 1962? to the effect that the doctrine could never 
validate an ultra vires action in either a duty or a discretion, the 
doctrine’s application in public law grew in an incremental fashion, 
largely through the labours of Lord Denning,’ but supported by 
others including Lord Widgery C.J. After Lever® it could co- 
herently be argued that estoppel could apply to both duties and 
discretions.*° However, this situation had been reached by a combi- 
nation of obiter dicta and questionable interpretations, and the exact 
state of the law was, at least, uncertain.’ Since then the Court of 
Appeal, without the aid of Lord Denning, has had two chances to 
clarify the position. 

It is unnecessary to examine, in detail, the facts or all the com- 
plex arguments in Western Fish Products v. Penwith District 
Council and Another.® It is sufficient to note that the case for 
establishing an estoppel was extremely weak on the facts; that the 
court was not impressed with either the evidence or the integrity 
of the developer °; and ‘that the court, inter alia, undertook the 
task of reconciling the apparently irreconcilable precedents in 
regard to estoppel. Megaw L.J. delivered the reserved judgment of 
the court which concluded that “ notwithstanding the general prin- 
ciple that a statutory body could not be estopped from performing 
its statutory duties, there are exceptions recognised by this court,” +° 
Directive was sought in Garland (supra, note 2 at p. 543). An industrial tribunal has 
already given such effect to the .Directive: Marshall v. Southampton and S.W. 
Hi dae’ D.H.A. See Davis: Women’s Rights: European and UK Law, October 

1p. 5 

* Lecturer in Law, University-of Hull. 

1 Howell v. Falmouth Boat Construction Co. [1951] A.C. 837.. 

2 Southend-on-Sea Corpn. v. Hodgson (Wickford) Ltd. [1962] 1 Q.B. 416. 

3 See, e.g. Robertson v. Min. of Pensions [1949] 1 K.B. 227; Wells v. M.H.L.G. 
[1967] 1 W.L.R. 1000; Lever Finance v. Westminster L.B.C. [1971] 1 Q.B. 222. 

4 See Norfalk C.C..v. Sec. of State for the Environment [1973] 1 W.L.R. 1400; 
Brooks and Burton v. Sec. of State for the Environment (1976) 75 L.G.R. 285. 

5 See note 3, 

6 e.g. see J. M. Evans (1971) 34 M.L.R. 335. - 

7 For a fuller analysis of the issues see Crawford and Reid, “ Estoppel and 
Personal Bar in Public Law ” (Planning Exchange) 1981. 

8 (1978) 77 L.G.R. 185; [1981] 2 All E.R. 204. N.B. the hearing of arguments 
in this case lasted 28 days. 

9 See (1978) 77 L.G.R. at p. 196 (this part of the judgment was excluded from 


the All England Report). 
10 [1981] 2 All E.R. 219. 


88 THE MODERN LAW REVIEW '  [Vol. 45 


namely where an authority delegates power to its Officers, and also 
: where it waives a procedural requirement. 

In Brooks and Burton v. Secretary of State for the Environ- 
ment," Lord Widgery C.J. had warned against the extension of the 
doctrine on the ground that, contrary to the intention of Lever, 
informal advice from officials was drying up from fear of binding 
the authority. This warning was heeded by the court, and the restric- 
tive tone of the judgment is inescapable. While Megaw L.J. -con- 
ceded that Lever had avoided injustice to the developer he correctly 
pointed out that the use of the doctrine inevitably led to injustice 
to third parties, concluding that “the less frequently this situation 
arises the better for justice.” 1? Instead, it was considered that the 
appropriate institution for deciding such questions should be the 
Secretary of State on appeal, since he “can hear evidence as to 
the merits and-take into account policy considerations. The courts 
can do neither.” 1° However, this advice would be more valuable 
had the opportunity been taken to clarify the law so that the limits 
of estoppel became clear. A closer examination of the two excep- 
tions to the general principle indicates that the limits are still vague. 

The first exception would have been clear had it been restricted 
to formal delegation, but, forced by precedent, Lever had to be 
included, and in that case there was no formal delegation, merely 
evidence justifying reliance on the unauthorised advice. The evi- 
‘dence which will justify reliance, “ must depend on all the circum- 
stances.” 14 In illustrating this point it was asserted that if Lever 
Finance’s architect had produced material modifications to the 
planning permission for a large development in Piccadilly Circus, 
then he could not have relied on the approval of a mere officer. Yet 
in Lever, Lord Denning M.R. and Megaw L.J. himself had held that 
the modification to the residential development was material, and the 
evidence was of authorities allowing officers to pass only immaterial 
modifications. We must then conclude either that there is one law 
for residential development and another for developments in promi- 
nent public sites, or that'the court, faced with an embarrassing 
precedent, is trying to make it disappear by sleight of hand. 

The second exception is even less certain. Again the court, while 
clearly finding the exception undesirable, considered itself bound 
by the precedent of Wells. In clarifying the procedural requirements 
which can be waived, it was simply stated that “ much ‘will turn on 
the construction of any statutory provision setting out what the 
procedure is to be.” 15 In this there are echoes. of the judicially 
created mandatory /directory dichotomy in regard to procedural 
requirements, and again certainty is not the most obvious charac- 
teristic of this area of law.1° 


11 [1977] 75 L.G.R. 285. 12 Western Fish Products, loc. cit. p. 221. 

13 Ibid. 14 Ibid. at p. 220. 

15 Ibid. at p. 221. 

16 See, e.g. London & Clydeside Estates v. Aberdeen D.C. [1979] 3 All E.R. 876, 
especially Lord Hailsham at p. 883. 
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` Tt is clear that there is a conflict between the tone and logic of 
Western Fish Products. The former is restrictive, while the latter 
leaves the door open for further ‘successful claims of estoppel. 
However, since any successful claim would depend on judicial 
interpretation of the intention of the statute as applied to the par- 
ticular facts, the circumstances in which a claim would succeed are 
difficult to predict. 

- Since that case, the Court of Appeal has again dealt with the 
issue, this time in regard to the educational functions of a local 
authority. The inexplicable attempt in Western Fish Products to 
‘limit the operation of the doctrine to proprietary estoppel has 
simply been ignored.” However, other rather more important and 
relevant dicta from that case have also been ignored. The facts of 
Rootkin v. Kent County Council™® are both complicated and 
important. However there is a'significant~conflict and the inter- 
pretation of the facts is important for the actual decision. What is 
clear is that the elder daughter of a one-parent family was refused 
the first choice secondary school- which was the nearest to her 
home. The second choice school was not the one one-and-a-half 
miles from her home, but another which was about three miles 
away, since as the mother indicated to the authority, she: would 
be entitled to have the travelling costs reimbursed if the distance 
was greater than three miles.'* The offer of a place at the second 
choice school was accepted and a yearly bus pass was issued. 
However, in November of her first year, the distance was measured 
more accurately arid found to be 175 yards short of the three miles, 
and the return of the bus pass was-demanded. 

The case eventually reached the Court of Appeal which was 
unanimous in rejecting the application for judicial review in un- 
reserved judgments. Giving the third judgment, Sir Stanley Rees 
argued the case for the mother- extremely well. He pointed out that 
the case appeared to fall within the “ ostensible authority” test 
laid down in Lever, and that this case was even stronger than Lever 
in that the education officer both had the actual authority delegated 
to him, and he had expressly granted the bus pass. He could have 
pointed out, but did not, that this, therefore, fell within the 
first exception laid down in Western Fish Products. Yet he baldly 
concluded that, for the reasons given by his brethren, the appeal 
must be rejected. This is surprising given the peremptory treatment 
given to the issue in the other judgments. 


17 See Western Fish Products, loc. cit. p. 217. For, subsequent, more general 
discussion of estoppel see, B.L. Holdings v. Wood, 10 B.L.R. 47; Bedfordia Plant 
v. Sec. of State for the Environment [1981] J. P.L. 122. 

18 [1981] 2 All E.R. 227. 

19 s. 55 (2) of the Education Act 1944 gives a discretion to a local authority to 
pay expenses incurred by a pupil in attending school. The three mile limit is imposed 
by s. 39 (2) of that Act which provides a defence to a prosecution of non-attend- 
ance. That defence is that no suitable arrangements have been provided by the 
authority for transport to and from school, if the child lives more than three miles 
away. 
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Eveleigh L.J. contributed little in that he asserted that estoppel 

could not thwart the exercise of a discretion, and he simply cited 
Southend, ignoring Lever and Western Fish Products. 
: Lawton L.J. decided the case on three grounds. He did not con- 
sider the use of the power to be unreasonable.” Nor did he con- 
sider that the decision was irrevocable under the test laid down in 
Re 56 Denton Road, Twickenham, Middlesex.*: That case, he 
considered, applied only where there was a duty to make payment, 
not where there is a mere discretion. That discretion had to be 
subordinated to the duty to make the correct decision once the true 
facts had come to light. On the question of estoppel he found two 
answers. 

First, he pointed out that Western Fish Products had reaffirmed 
the principle in Southend, and he continued, “ Again, for the 
reasons I have already given, in my judgment there was no deter- 
mination in the sense used in the Western Fish Products case by 
the divisional education officer when he decided to issue a yearly 
bus season ticket.” ?? At first glance it is difficult to understand this 
logic since prima facie it fell within the first exception of Western 
Fish Products. But what Lawton L.J. is saying, when his logic is pur- 
sued, is that there was no such determination, since that kind of 
decision could not be a determination to which Western Fish 
Products could apply, because it was subject to the overall duty 
to make the correct decision. Although not explicitly stated, this 
amounts to an adoption of the judgment of Lord Parker C.J. in South- 
end, where he asserted that there was always a duty to exercise an 
unfettered discretion, and estoppel could not be used against a duty. 
In both instances the duty is judicially constructed. This seems 
difficult to reconcile with Lawton L.J.’s views on Re 56 Denton 
Road, where it could equally plausibly be argued that there must 
be an overriding public duty to make the correct decision. There 
appears to be no logical basis for distinguishing between duties and 
discretions in relation to that case if one does not do so in relation 
to estoppel. 

His second, alternative answer was to conclude that the appellant 
had not so altered her position as to rely on estoppel. It is here that 
the conflict over the facts and their interpretation becomes import- 
ant, since the conflict between the judgments of Lawton L.J. and 
Sir Stanley Rees is pronounced. The question of medical evidence, 
the priorities in choice of school, the desirability of being settled at 
one school, and the financial circumstances of the family, were all 
treated more sympathetically by the latter. Indeed at one point, Sir 
Stanley Rees stated that it was strongly argued that she did alter 
her position, but since he did not press the point we must assume 
that he adopted the interpretation of Lawton L.J. 





20 Following the test laid down in Associated Provincial Picture Houses v. 
Wednesbury Corpn. [1948] 1 K.B. 223. 
21 [1953] Ch. 51. 22 Rootkin, op. cit. p. 234. 
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Two conclusions can be drawn from the case. If as appears to be 
the correct interpretation, the Court of Appeal is following South- 
end, then it is completely ignoring the rules of precedent. Southend 
was a Divisional Court case, while Wells, Lever and Western Fish 
Products were decided by the Court of Appeal. Secondly, the alterna- 
tive line of reasoning of Lawton, and less clearly of Rees, to invoke 
some test of detriment, simply brings into public law the debate 
which already exists in private law. Re 56 Denton Road had sug- 
gested that the test in regard to estoppel was one of “ altering ones 
position,” but in Norfolk Lord Widgery C.J. used the term “ detri- 
ment,” as did the Court of Appeal in Western Fish Products. In 
Rootkin, both Lawton L.J. and Rees use the phrase “ altered her posi- 
tion,” which would seem to support the less stringent test. But then 
Lawton L.J. explicitly, and Rees implicitly, move to a more demand- 
ing test of ‘ ‘ prejudice.” Whether “ prejudice” is the equivalent of 
‘« detriment ” is a matter for conjecture, but it appears stringent on 
the facts of the case. 

In short, the Rootkin decision does little to clarify the law, and 
we are faced with three major lines of possible development. First, 
Southend is followed, and the doctrine is dead. Secondly, Western 
Fish Products remains as good law, but with Rootkin adding a 
stringent test of prejudice. Thirdly, but least likely, Lever could 
again be invoked since most of Western Fish Products is obiter. 
The Court of Appeal has ‘not taken the opportunity to impose `a 
rational framework on the law, and it is unlikely that the House of 
Lords will do so in the near future. 

One final point is worthy of comment. It is now almost conven- 
tional wisdom, at least for commentators, that the proper remedy 
to the basic problem should. not lie in estoppel, but in the law of 
tort. The pace of development in this area is not encouraging. 
Given this, it is interesting to compare Rootkin with a decision of 
the Commission for Local Administration in 1977.?* In that investi- 
gation, maladministration was found when a local authority, having 
given an undertaking to award discretionary travel expenses to 
pupils who went to schools which were not the nearest to their 
homes, subsequently withdrew that undertaking. However, the local 
authority,- because of the particular facts of that case, did not 
comply with the second report of the ombudsman, and no remedy 
was provided. But despite this in an area of law where there is a 
constant conflict between principles of law and administrative 
practice,”* the institution of the local ombudsman as the proper 
forum for these disputes becomes all the more attractive.”* 


COLIN CRAWFORD * 





23 Complaint No. 3322C. 

24 e.g, see Lord Russell in Wells, loc. cit. p. 1015; Lord Denning in Lever, loc. 
cit. p. 230. 

25 The Rootkin case was not referred to the local ombudsman. 

.* Lecturer in Law, University of Reading. 3 
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STANDING IN THE LORDS: A MATTER OF INTEREST 


BEFORE the new R.S.C. Ord. 53 came into force it had seemed that 
the test for locus standi for mandamus, theoretically stricter than 
the test for certiorari, was becoming more generous.! However, 
expectations that injunctions and declarations might also develop 
and become general purpose public law remedies were disappointed 
by Gouriet v. Union of Post Office Workers.? The new Ord. 53 
affected both trends, first by making declarations and injunctions 
available in the same proceedings as prerogative orders (the applica- 
tion for judicial review) and secondly by apparently imposing a uni- 
form test of standing at the stage of an application for leave to 
bring A.J.R. proceedings. The House of Lords had its first chance 
to pronounce on these changes in J.R.C. v. National Federation of 
Self-Employed and Small Businesses Ltd.* 

The LR.C. agreed with unions and employers that Fleet Street 
casual workers, whose names were known only to their unions and 
who for some years had evaded tax, would register and submit 
returns for 1977-79; in return tax liabilities for earlier years would 
not be investigated. The 50,000 taxpayers of the N.F.S.E., aggrieved 
at the I.R.C.’s leniency in contrast to its severity towards the self- 
employed, claimed a declaration that the arrangement was unlawful 
in that it had been motivated improperly by fear of industrial action 
and that.the I.R.C. was in breach of a legal duty to treat all classes 
of taxpayers fairly. It also claimed mandamus directing the I.R.C. 
to perform its alleged duty to collect back tax. 

The N.F.S.E.’s application for leave was granted ex parte on its 
affidavits but at the full hearing the Divisional Court, applying a 
strict test for mandamus and declarations, refused the application. 
A majority of the Court of Appeal held that, assuming for the pur- 
pose of this preliminary point that the I.R.C. had acted unlawfully, 
N.F.S.E. had a sufficient interest: the applicants as taxpayers reason- 
ably asserted a genuine grievance at unfair treatment in relation 
to other taxpayers.” 

- On appeal the House of Lords held that leave had been rightly 
granted on the information available at the ex parte hearing, since 
the object of the application for leave is simply to exclude vexatious 
and hopeless applications. Normally, leave should be granted to an 
applicant with prima facie evidence of an unlawful act by a public 
body provided he is not a busybody or mischiefmaker and the pro- 
ceedings are not frivolous, vexatious or an abuse of process.® How- 





1 See, e.g. R. v. Hereford Corporation, ex p. Harrower [1970] 1 W.L.R. 1424; 
R. v. Paddington Valuation Officer, ex p. Peachey Property Corporation [1966] 1 
Q.B. 380; R. v. M.P.C., ex p. Blackburn, The Times, March 7, 1980. See also 
Wade, Administrative Law (4th ed.), p. 608. 

2 [1978] A.C. 435; Wade, op. cit. p. 835. See now Barrs v. Bethell, The Times, 
July 15, 1981. 

3 R.S.C, Ord. 53, rr. 1 and 3 (5). 

4 [1981] 2 All E.R. 93; [1981] 2 W.L.R. 722. 

5 [1980] 2 All E.R. 378. 8 [1981] 2 All E.R. 93, 100, 106, 113. 
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ever, it held that it was wrong to treat the applicant’s interest as a 
preliminary issue. A decision whether the applicant has a “ sufficient 
interest ” requires, full consideration of the matter to which the 
application relates. This is necessarily implied by the words of the 
Order, even though a literal construction of rule 3 appears to apply 
the new standing test only to applications for leave.’ The court at 
an ex parte application therefore gives only a provisional view on 
the applicant’s standing. Thus the Court of Appeal was wrong in 
assuming the arrangement had been unlawful in order to settle the 
standing issue. 

Their Lordships felt they had enough affidavit evidence to enable 
them to address the wider issue, and decided unanimously that the 
LR.C.’s affidavits showed that there had been no unlawfulness. The 
LR.C. had been performing its duty to ensure the good management 
of the tax system, and there was no evidence that improper con- 
siderations had influenced it. ‘To review would thus have taken the 
court beyond its proper function of controlling unlawful acts into 
the forbidden area of reviewing mismanagement.*® Further, the 
majority held that no legal duty existed to ensure equal treatment 
of different classes of taxpayers.’ 

The application should. have been dismissed because the N.F.S.E. 
‘had no legal grievance and the House decided the case on that 
ground. For Lords Diplock and Scarman that was the only.ground 
but the majority considered also that the N.F.S.E. did not have a 
sufficient interest. *° 

Lord Wilberforce, with Lords Fraser and Roskill concurring, 
said that sufficient interest is not a matter of “ pure discretion ” but 
a question of mixed law and fact to be decided on legal principles 
and applying previous decisions. In particular, earlier reasoned 
judgments imposing different tests of standing for different remedies 
illustrate “a rule of common sense, reflecting the different charac- 

-ter of the relief asked for.” Looking at mandamus for failure to 
perform a statutory duty, he thought that it was “a good working 
rule though perhaps not an exhaustive one” to ask whether the 
applicant was expressly or by implication within the ambit of the 
duty as defined by statute. The N.F.S.E. was not, because the con- ` 
fidentiality owed to taxpayers showed that the statutes should not 


7 Ibid. pp. 96, 101, 107, 113, 117. Lord Fraser thought, however, that lack of 
sufficient interest would often be obvious very early o 109). Lord Scarman sur- 
prisingly opined (at p. 109) -that, “The rule...presents no problems of 
construction.” X ý 

8 Ibid. at pp. 99-100, 101-102, 120. 

9 Ibid. at pp. 98, 101, 119; Lord Scarman dissented: seé pp. 111-113. 

10 Lord Scarman appeared to say (at P. 114) that the N.F.S.E. lacked sufficient 
interest because the I.R.C. had not failed in its duties; there was no legal grievance 
in which they could have had an interest. Shades of this also appear in the speeches 
of Lords Wilberforce and Roskill, but, as Lord Diplock said (at p. 102) “this is 
not a helpful statement ” (though in a sense a truism). 

12 Loc. cit. p: 97; see also pp. 108, 120. Lord Scarman, however, regarded stand- 
ing as a matter of discretion (p. 113). Lord Diplock called it one of practice 
(p. 102). Si 
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be interpreted as imposing a duty on the I.R.C. owed to X in respect 
of its dealings with Y. In rating cases, by contrast, all ratepayers 
appear on the same public valuation list, so all have an interest in 
having it properly compiled.*? Lord Wilberforce then complicated 
matters by leaving open the possibility that the court might inter- 
vene in cases of gravely unlawful conduct by the I.R.C.° A wide 
discretion is introduced; criteria of gravity are nowhere formulated. 
This sits awkwardly with Lord Wilberforce’s general approach, and 
is indicative of conflicting views on the nature of public law 
remedies. 

Lord Wilberforce acknowledged the importance of readily avail- 
able public law remedies but regarded them predominantly as means 
of protecting individuals affected by unlawful administrative acts, 
rather than the public at large. The emphasis leads to a test which 
denies standing to those affronted by action which appeared (wrongly 
as it transpired here) to benefit others unfairly, rather than putting 
the applicants in a worse position than they had been in before. This 
might itself give standing if the applicant and beneficiary were busi- 
ness. competitors and the I.R.C. concession was regarded as a selec- 
tive benefit, but not otherwise.'* Yet public law has a second func- 
tion, as Lord Diplock pointed out: to keep public bodies within 
their legal powers in the public (rather than private) interest, in 
order to maintain the more or less democratic theory that statutory 
limits on public bodies must if necessary be enforced, subject to 
questions of justiciability. On this view, public law is distinctly 
different from private law.’® Standing tests are unnecessary; the 
questions should be: (1) has a case of breach of duty or excess of 
power been established, (2) ought jurisdiction to be declined, and 
(3) is there any reason for not granting a remedy? The interests of 
the applicant are relevant to questions 2 and 3, yet in neither is the 
interest shown by a particular applicant conclusive. 

Lord Wilberforce adhered mainly to the first approach, but the 
possibility of relaxing standing in grave cases is a concession to the 
second which produces both theoretical inconsistency and practical 
uncertainty. Lord Diplock’s alternative treats the function of public 
law as the control of public bodies in the public interest, and the 
remedies as tools not to be blunted by standing requirements which 
focus attention unnecessarily on particular individuals. Judicial 
review, Lord Diplock reaffirmed, is a public law procedure, in which 








12 Thus the valuation list cases, e.g. Arsenal F.C. v. Ende [1979] A.C. 1, were 
distinguishable. 

13 Loc. cit. p. 99; likewise Lord Fraser at p. 108 and Lord Roskill at p. 120. 

14 See Sharpe (1979) 95 L.Q.R. 205, esp. 220-232; Booth & Co. Ltd. v. N.E.B. 
[1978] 3 All E.R. 624; R. v. Hereford Corporation, ex p. Harrower [1970] 1 
W.L.R. 1424. Cf. R. v. Commissioners of Customs and Excise, ex p. Cook [1970] 
1 W.L.R. 450. ` 

15 All their Lordships accepted that R. v. Guardians of Lewisham Union [1897] 
1 Q.B. 498 is unsatisfactory. The importance of public spirited citizens and pres- 
sure groups to this area of public law was stressed by Lord Diplock at p. 107. See 
generally Harlow (1980) 43 M.L.R. 241. > 
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the particular-applicant’s identity is relevant mainly at the remedial 
discretion stage. He and Lord Scarman would have held that the 
N.F.S.E. had a sufficient interest if illegality had been established.** 
The majority would (probably) not have done so. 

The general approach of Lords Diplock and Scarman is prefer- 
able for two reasons. First, it is conducive to a unified system of 
genuinely public law remedies, ‘with the accent on making remedies 
for abuse of power by public authorities readily available. There is 
no convincing reason for giving the applicant’s position overriding 
weight: the main question should be, “is a remedy required in all 
the circumstances in the public interest? ’ The applicant’s position 
is one factor, but not the only one, when a court exercises its discre- 
tion where illegality is established. Vexatious litigants will be 
excluded when they apply for leave. Thereafter the need for any 
locus standi requirement is unclear. Secondly, the -Diplock approach 
would make judicial reasoning more open. In the instant case issues 
of social and judicial policy relating to justiciability and remedial 
discretion were arguably disguised as questions of standing to be 
disposed of by applying settled rules. This neither facilitates the task 
of advising future applicants nor- assists judges. When would Lord 
Wilberforce consider an unlawful act grave enough to make a less 
than usual interest sufficient? Guidance on the criteria applicable is 
lacking, although one may hazard a few guesses (flagrancy of 
breach, number of people potentially affected, likelihood of repeti- 
tion or continuance, the effect on public confidence in public and 
judicial administration, etc.). On the Diplock view, these issues 
vould prove difficult less often but judges would have to deal openly 
with them. 

Some issues were clarified. First, standing under the A.J.R. is not 
a preliminary matter: this will save time. Secondly, the nature of 
the remedy sought and the duty to be enforced are important for 
standing. Thirdly, injunctions and declarations under the A.J.R. are 
public law remediés with public law standing tests, different from 
those in writ actions. However, -fourthly, discovery under the A.J.R. 
will not be ordered in the hope that evidence for an otherwise insub- 
stantial allegation will appear. This causes evidential problems which 
may weaken the effectiveness of the A.J.R. procedure, particularly 
as the courts are reluctant to allow cross-examination:"* As there 
may be no alternative procedure available in public Jaw actions ** 
it could limit the court’s power to uncover unlawful behaviour by 
public bodies. Finally the I.R.C.’s powers and duties were at last 
. considered fully. If, then, the decision only merits two cheers, it is 


-16 Loc. cit. at pp. 103~107, 113-114. Lord Diplock agreed “in substance” with 
Lord Denning’s remarks in R. v. G.L.C., ex p. Blackburn [1976] 1 W.L.R. 550, 
559, which had been disapproved as regards cases not involving A.J.R. in Gouriet. 

17 R. v. Nottingham. Prison Visitors, ex p. Moseley, The Times, January 23, 1981. 
. 18 See Uppal v. Home Office, The Times, November 11, 1978 (C.A.); Heywood 
v. Hull Prison Visitors [1980] 3 All ER. 594. wG: Payne v. Lord Harris [1981] 
2 All E.R. 842, 844, per Lord Denning: 
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' less because of what was done than because of the way in which it 
was done. 
Davip FELDMAN * 


To RevIEW or Nor To REVIEW? 


In A. v. Liverpool City Council* the House of Lords considering 
for the first time the interrelationship of wardship and local autho- 
Tities’ statutory jurisdiction in relation to the care and control of 
children, had to decide the important issue of the extent of the 
court’s power to control council decisions over children in their 
care. 

Liverpool City Council obtained a care order over a young boy 
pursuant to section 1 (2) (a) and (3) of the Children and Young 
Persons Act 1969, and immediately placed him with foster parents. 
At first, the mother * had weekly access but after three months she 
was told that only monthly supervised access (limited to one hour 
at a day nursery) would be allowed. The reason for this was the 
council’s belief that as the rehabilitation of mother and son was not 
in the child’s best interest, there was no point in maintaining regular 
access. After the council refused to reconsider this decision the 
mother, some two months later, issued an originating summons 
formally seeking (though not immediately) care and control of the 
boy and redefined access. In fact she was really seeking to challenge 
the access decision. 

Balcombe J. felt himself bound by a trilogy of Court of Appeal 
decisions, Re M.,° Re T. (A. J. J.) 4 and Re W.’ which established 
that wardship cannot be used to interfere with the exercise of a 
discretion clearly vested in the local authority unless that authority 
can be shown to have acted beyond or in breach or disregard of 
their statutory authority.* Accordingly, he discharged the wardship 
proceedings without investigating the merits. 

The case came before the Lords by way of a leap-frog appeal’ 
and the appellant sought to have the Re M. line of cases over- 
ruled. The argument for doing so, seemingly derived from Ormrod 


* Lecturer in Law, University of Bristol. 

1 [1981] 2 W.L.R. 948. 

2 The father took no part in the proceedings. The child was reportedly illegiti- 
Mmate—see Freeman: “Is Care Without Wardship, Wardship Without Care? ” 
(1981) 145 J.P.N. 333. s 

3 [1961] Ch. 328. 

4 [1970] Ch. 688. 

5 [1980] Fam. 60. 

€ These cases could conceivably have been distinguished on the basis of Re H. 
(4 Minor) (Wardship: Jurisdiction) [1978] Fam. 65 which established different 
criteria for interfering with local authority decisions where the challenge was to 
the source of the authority's power rather than to the exercise of their discretion. 
By formally seeking care and control the mother might have been considered within 
Re H. In reality, however, she was seeking to challenge the access decision and it 
is submitted that Balcombe J. was right to regard himself bound by the Re M. line 
of cases. 

7 In accordance with s. 12 of the Administration of Justice Act 1969. 
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L.J.’s observations in Re H.* principally rested upon the application ` 
of section 1 of the Guardianship of Minors Act 1971. Since’ that ' 
provision (which the Re M. line of cases.ignored) enjoins the courts 
to regard the child’s welfare as the first and paramount considera- 
tion it was argued to be wrong to hold that the child care legislation 
had restricted the wardship jurisdiction. Indeed once it was accepted 
that the child’s welfare was the paramount consideration it was sub- 
mitted that the court should freely exercise its wardship jurisdiction 
in any case where it could be shown that the local authority decision 
did not satisfy what the court might think was in the best interest 
of the welfare of the child concerned. It was also contended to be 
illogical to permit local authorities themselves to invoke wardship 
so as to allow the courts to supplement their own sometimes inade- 
quate statutory powers, yet to deny the jurisdiction to others, 
particularly as they had little or no right of appeal. 

The appellant’s arguments were rejected. As Lord Wilberforce 
said what was being sought was a general reviewing power over 
local authority discretionary decisions, it being held that access was 
“undoubtedly a matter within the discretionary power.of the local 
authority.” ° In their Lordships’: view there was no-such power 
because Parliament by statute had entrusted to local authorities the 
power and duty to make decisions as to the welfare of children with- 
out any reservations of reviewing power to the court. The conten- 
tion that section 1 of the Guardianship of Minors Act 1971 must be 
taken as preserving the reviewing power of the wardship jurisdiction 
was rejected because historically it was really only intended as a 
“sex equality enactment putting the mother on an equality with 
the father” and could not therefore be used to establish any wider 
principle.*° In any event, according to Lord Wilberforce, it could 
not be argued that the. High Court has a special and overriding 
jurisdiction because only there can the welfare of the child be 
assigned its proper place, since both local authorities and juvenile 
courts had to act, admittedly within defined limits, upon what is 
best for the child’s welfare. Lord Roskill ?* pointed out that despite 
the clarity of the law laid down by Re M., Parliament had not seen 
fit in the legislative changes since then, notably in 1969 and 1975, to 
create a general right of appeal or review. In his Lordship’s view 
that fortified the belief that Parliament did not intend that wardship 
should have the wide role for which thé appellant contended. 

It was reasonably predictable that the Law Lords would uphold 


8 [1978] Fam. 65; 75, 16. 

® [1981] 2 WLR. 952G. In holding that access is within the local authority’s 
discretionary power, their Lordships were following Re W. [1980] Fam. 60. This 
contention has been questioned by Freeman (1981) 145 J.P.N.. 33 but it is submitted 
that it is the right decision, 

10 Ibid. at p. 951G per Lord Wilberforce and at p. 957D ‘per Lord” Roskill. 
Quaere whether that is the correct interpretation? 

11 Ibid. at p. 952D-E. This reasoning would seem to underminé Re D. (A Minor) 
Qustices’ Decision: Review) [1977] Fam. 158, see further note 21. 

12 ‘Ibid. at p. 957B-D 


r 


‘98 ~ THE MODERN LAW REVIEW [Vol. 45 


` the essentially traditional administrative law approach established 
by. the Re M. line of cases. The lower courts +° had already resiled 
from the position established by-Re H. which was not as extreme 
as that for which the appellants contended. There are indeed power- 
ful reasons * (not adverted to by their Lordships) for not so expand- 
ing the wardship jurisdiction. One of the advantages of wardship is 
that it is a small and special jurisdiction which is able to deal exhaus- 
tively with the cases before it. It seems clear that the jurisdiction 
could not adequately deal with all the cases that would arise if wide 
powers of review were undertaken. Furthermore if local authority 
decisions become subject to -continual review there must be a 
danger that no decision will be taken to plan for the child’s future 
for fear that it may be a-wrong one. Even if a decision is taken it 
will be analysed to such a degree that the child may be in limbo, . 
uncertain of his future for far too long. It may also mean that a 
quite disproportionate part of social workers’ time is spent in court 
justifying a decision. In short to allow wardship to be used in effect 
as an appellate jurisdiction has the twofold danger of over-loading 
the prerogative jurisdiction itself and of undermining the authority 
and confidence of local authorities. Neither consequence is in the 
interests of children generally. 

Although on the above basis the decision was probably the right - 
one, particularly on the facts of the Liverpool case, there must 
nevertheless be disappointment with the way their Lordships dis- 
missed with such complacency and apparent confidence what after 
all is a crucial issue in family law. One must surely be hesitant about 
applying administrative law principles in the field of children where 
it seems especially important to get the decision right. Their Lord- 
ships, however, appeared unconcerned about the power that their 
decision vests in local authorities, being confident that that was what 
Parliament intended. Whether Parliament intended wardship to be 
so limited is perhaps debatable. The assertion that the failure to 
create a right of appeal or review both in 1969 and 1975 is indica- 
tive of Parliament’s intention to limit wardship is not totally con- 
vincing. It is dangerous to infer an intention from inaction, indeed 
an equally plausible explanation is simply that Parliament had not 
thought about the issue. 

Be that as it may the Liverpool decision has left local authorities 
in a powerful position and parents in a weak position in respect 
of discretionary powers for short of proving that an authority has 
acted improperly there seems no way to challenge their decisions. 
Both Lords Wilberforce and Roskill referred to limited rights of 
appeal under the 1969 Act but that option cannot be used to chal- 
lenge an access decision once the child is in care. It is true that it 
might be used to challenge the making of a care order but it is 





13 See Re W. [1980] Fam. 60 and M. v. Humberside County Council [1979] 3 
W.L.R. 234. 
14 See Lowe and White: Wards of Court, pp. 306, 363-364. 
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understandable that a parent would not seek to contest (on the 
child’s behalf) 15 the order if, as in the -Liverpool case, regular 
weekly access is provided. Lord Wilberforce also mentioned the 
right to seek a discharge but such applications are difficult to justify 
and in any event may not be desired if all that is required is regular 
access. 

Lords Wilberforce and Roskill +° also zeland to the availability 
of judicial review under R.S.C. Ord. 53. However, it is unclear pre- 
cisely what they had in mind. Judicial review is only available in 
circumstances which amount to impropriety?” on the local autho- 
rity’s part. But wardship would then also be available and from the 
child’s point of view that is the better procedure, since the case 
would be heard by a Family Division judge who would be em- 
powered to investigate the facts and make his own decision. An 
application for judicial review, on the other hand, would be heard - 
by the Queen’s Bench Divisional Court which is not experienced in 
family matters and even if the applicant is successful the case would 
have to be remitted for the local authority for reconsideration. Such 
a process is likely to take considerably longer. Unless therefore ` 
their Lordships meant that in cases of alleged impropriety applica- 
tions should be made for judicial review rather than for wardship 
(which it is submitted would be a disastrous development) there 
seems no reason to invoke Ord. 53 in this context. Fortunately no 
such limitation on wardship appears to have been intended #* and 
hopefully the reference to judicial review can be dismissed as s merely 
being indicative of their Lordships’ preoccupation with administra- 
tive law solutions. 

Another puzzling aspect of the Liverpool case is its effect on 
Re H.” Though Lord Wilberforce was ambivalent both he and Lord 
Roskill appeared to accept the correctness of the decision but not 
its reasoning. Neither considered tenable the distinction between 
challenging the exercise of a discretionary power and challenging the 
source of that power. Lord Roskill attempted to a Re H. on 
the basis that *°: 


“the wardship jurisdiction of the court could be’ rondi 
invoked-in addition to the statutory jurisdiction of the local 
authority because it was only this way that the result which: - 
was best in the paramount interest of the child could be achieved, 


15 It has only recently been established that a parent can appeal on his child’s 
behalf, see B. v. Gloucester County Council [1980] 2 All E.R. 746. : 

16 Ibid. at pp. 952H and 957G. 

17 i.e. where the body takes into account irrelevant. considerations or omits to 
take: into account relevant consideration or exercises its power for the wrong 
reasons or otherwise acts unreasonably. 

18 Lord Roskill at p..959C said that all the earlier cases referred to were rightly 
decided and the Re M. line of cases certainly contemplated wardship being used 
in cases of impropriety. . 

19 [1978] Fam. 65. 

20 Ibid. at p. 958G. 
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the local authority and juvenile court being unable within the 
limits of their powers.to achieve that result.” 


Unless’ this is an attempt to regard the invocation of wardship as a ` 
supplementary jurisdiction, which is hard to accept since the local 
authority opposed the application, Lord Roskill’s rationalisation 
looks suspiciously like a rephrasing (though in possibly wider terms) 
of Ormrod L.J.’s: original reasoning. Whether this will lead to 
further development remains to be seen but the probability is, that 
in the current climate, it will not, and Re H. is probably best 
regarded as a truly exceptional case." 

The major impact of the Liverpool decision is that the only check 
on the exercise of discretionary powers by local authorities will be 
where an authority can be shown to have acted improperly. In 
theory the restrictive power of the court does provide some check 
on and a deterrent against abuse or misuse of statutory powers but 
in practice there will be little control on local authority decision 
making. It must be questionable whether this position is satisfactory 
especially as discretionary powers include such vital decisions as 
access. Having no formal check on the exercise of discretionary 
powers seems to vest too much power in local authorities and too 
few rights in the parents and increases the possibility of mistakes 
going unchecked. There seems a strong case for saying that local 
authority decision making should be subject to some control pos- 
sibly by requiring them to justify their decision, before it is imple- 
mented, to a court or some other body.** The denial of wardship ` 
_as a reviewing jurisdiction merely serves: to highlight the inade- 
quacy of the child care system. The time has surely come when 
that system should be subjected to a radical rethink. _ 
N. V. Lows * 


DEPENDANTS’ PROVISION ON DEATH 


A PRINCIPAL reform of the Inheritance (Provision for Family and 
Dependants) Act 1975 was to include in the category of applicants 
any person “ who immediately before the death of the deceased 
was being maintained, either wholly or partly, by the deceased.” * 
Since previously only the surviving spouse, ex-spouse and, in some 
cases, the children of a deceased could apply this represented a 
significant inroad into testamentary freedom. However, the jurisdic- 
tion to entertain these applications has not been free from doubt, 
and only recently in Jelley v. Iliffe? has the Court of Appeal had 
the opportunity to review and clarify the law. 

~ 158 (wrongly referred to as Re D. (A Minor) (Wardship: Sterilisation) [1977] Fam. 
185 in the All England Report see [1981] 2 All E.R. 393) but again he approved 
the decision though on what basis is unclear. 

22 See the suggestion in Lowe and White, op. cit. at p. 378. 


* Lecturer in Law, University of Bristol. 
1 s. ] (1) (e). 2 [1981] 2 W.L.R. 801. 
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The applicant, a widower, went to live rent-free with the 
deceased, the widow of his brother-in-law, in the deceased’s house. 
They agreed to pool incomes to meet common living.expenses and 
did so for eight years until the deceased’s death. Her-will made no 
provision for the applicant who-applied under section 1 (1) (e). On 
application by the deceased’s children, the beneficiaries under her 
will, the registrar struck out the application as disclosing no reason- 
able cause of action. The applicant’s appeal was dismissed by the 
judge but allowed by a unanimous Court of Appeal with the result 
that: the application could be heard on its merits. The decision pro- 
vides an authoritative interpretation of the key provisions of the 
Act relating to dependants’ applications viz. sections 1 (1) (e), (3), 
3 (4) and should reduce the occasions on which two sets of pro- 
ceedings are brought. These provisions had been examined in some 
detail by Sir Robert Megarry V.-C. in Re Beaumont (deceased),* 
but his rather restrictive view of their scope has been criticised.* 

The first question concerns the relationship of section 1 (3) to 
section 1 (1) (e).. Although grammatically, the former subsection 
„appears to provide an alternative to section 1 (1) (e), an interpreta- 
tion that could lead to absurd results, the Court of Appeal held 
that it provided an exhaustive definition of “ being maintained by 
the deceased.” If this view (also adopted in Re Beaumont) indicates 
a rather- robust approach to statutory construction, it clearly 
implements the intentions of the Law Commission." 

While the court also agreed with the Vice-Chancellor in not 
restricting “full valuable consideration”? to contributions made 
under a. contract (an approach ¿that ‘runs :counter to the whole 
purpose of the legislation), its approach to. the assessment of the 
contributions of the deceased and applicant was slightly different. 
Whereas Megarry V.-C. stated. that the courts should weigh the 
value of their contributions in money or money’s worth, the Court 
of Appeal recognised that it cannot be an “exact exercise of 
evaluating services in pounds and pence.” It held that the courts 
should take a “broad common-sense view” of the question of 
dependency, and should only exercise their “ drastic” jurisdiction 
to strike out an application in those few cases where it was absolutely 
clear that the deceased’s substantial contribution towards the reason- 
able needs of the applicant was equalled or outweighed by the 
benefits the deceased received. This. approach is in sharp contrast 
with the Vice-Chancellor’s vigorous advocacy of the use of the 
court’s inherent jurisdiction to strike out hopeless claims in limine. 
As the Court of Appeal in Jelley v. Iliffe could not say that the 
applicant’s case was bound to fail; it should be heard on its merits. 

It.also agreed with the Vice-Chancellor that the words “ immedi- 





3 [1980] Ch. 444, 
4 5. Naresh (1980) 96.L.Q.R. 534. 


5 Law Commission No. 61, Second Report on Family Property: Family Provision 
on Death (1974), pp. 83-85. 
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ately before the death of the deceased ” in section 1 (1) (e} required 
consideration of the “ settled basis ” of ‘‘ general arrangements ” for 
maintenance subsisting at the time of death rather than the actual, 
perhaps fluctuating, variation of it that may exist immediately 
before death (e.g. where maintenance payments ceased during a 
terminal illness), This is sensible enough, though regrettably there 


-was no comment on Megarry V.-C.’s view that section 1 (1) (e) 


required a maintenance arrangement that was not merely “ transient 
and fluctuating” but of an enduring nature; a view which would 
exclude applicants, like short-term cohabitees, whom the Law 
Commission intended to benefit.® 

There was disagreement with the Vice-Chancellor on one major 
point, the interpretation of section 3 (4). This provides that, in 
deciding whether reasonable provision has been made for a section 
1 (1) © applicant and, if not, what order should be made, the court 
shall have regard, inter alia, to the extent to which and the basis 
upon which the deceased assumed responsibility for the maintenance 
of the applicant and to the length of time for which he discharged 
that responsibility. It was held that an applicant must prove an 
assumption of responsibility in addition to the fact of maintenance.” 
However, whereas Megarry V.-C. insisted that “ assumed” indi- 
cated some overt act demonstrating an undertaking of responsibility, 
the Court of Appeal held that the fact of maintenance raised a 
rebuttable presumption that the deceased had assumed responsi- 
bility and it felt no hesitation in inferring such an assumption in 
this case. 

While one may sympathise with this conclusion its reasoning 
appears rather tortuous. If it was the Act’s intention that an applicant 
should prove an assumption of responsibility and provision of 
maintenance, section 1 (1) (e) would have provided accordingly. 
It is submitted that the words “assumed responsibility for” add 
nothing to the fact of maintenance. The reference to assumption of 
responsibility in section 3 (4) merely indicates that an applicant 
must show that he has been maintained by the deceased within 
section 1 (1) (e) before the court can consider how to exercise its 
discretion. The artificiality of distinguishing the two concepts is 
illustrated by Griffiths L.J.’s example of a situation where the pre- 
sumption of an assumption of responsibility arising from the fact 
of maintenance would be rebutted, namely where a deceased was 
making regular payments while making it quite clear that the 
recipient could not count on their continuing.® But here, is there 
teally much difficulty in saying that the deceased had, albeit to a 
limited extent, assumed responsibility for the applicant’s mainten- 





6 See S. Naresh, op. cit. at pp. 547-548. 

7 It has been argued that the existence or non-existence of an assumption of 
responsibility is merely one factor among many for a court to take into account 
in exercising its discretion. S. Naresh, op. cit. at p. 551. However, this argument 
ignores the wording of s. 3 (4). 

8 [1981] 2 W.L.R. 801, 812. 
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ance? If a deceased had told an applicant that he would not provide 
for his maintenance beyond the current year or his (the deceased’s) 
lifetime, this would not prevent an applicant applying for provision, 
provided, of course, that he was actually being maintained immedi- 
ately before the death. There seems to be no good policy reason 
why an arrangement by which a deceased had told an applicant that 
he would not provide for his maintenance indefinitely should be 
treated differently, though the basis of any such arrangement will 
always be relevant in determining the exercise of powers under 
section 2. To hold otherwise seems to give a weight to the words 
“ assumed responsibility ” which they were not designed to bear. 

Jelley v. Iliffe is a welcome decision in that it clarifies. certain of 
the Act’s provisions that are of considerable day-to-day importance. 
In particular, the view that the fact of maintenance gives rise to a 
presumption of an assumption of responsibility will remove the 
formidable barriers placed in an applicant’s path by Re Beaumont 
(deceased). If the present writer has some doubts about the reason- 
ing by means of which the court reached this view, few situations 
are likely to arise where this difference of opinion would result in a 
different outcome. 

SIMON COLDHAM * 


* Lecturer in Law, School of Oriental and African Studies. 


REVIEWS 


LIBERALISM IN QUEST OF ITSELF 


SOCIAL JUSTICE IN THE LIBERAL STATE. By BRUCE A. ACKERMAN. 
[New Haven and London: Yale University Press. 1980. xii 
and 392 pp. (incl. index) £11-00.] 


Tus book positively flows with ideas and arguments, but is founded -on two 
crucial claims: first, that the key to liberalism lies in the idea of “ constrained 
conversation ” (p. 10), the critical constraint being the principle of neutrality; 
and, secondly, that the principle of neutrality is independent of the truth of 
any particular metaphysical or epistemological position.1 Ackerman’s entire 
strategy hinges on these’ claims and we shall confine our attention almost 
exclusively to them; but to begin with we shall summarise his main aims and 
themes in an uncritical fashion, attempting to remain faithful to Ackerman’s 
own account of these matters. The book is presented in four parts. The 
first three parts state and then unpack the ramifications of the essence of 
liberalism. Alongside the clarification of liberalism Ackerman constantly 
compares and contrasts his line with that taken by utilitarians and contract- 
arians. This running commentary is tied together at the beginning of Part 
Four (Chap. 10) but the main task for this part is to argue the case for being 
a liberal. Put somewhat baldly the book has two main objectives, to restate 
liberalism and to justify liberalism: “ What is it to be a liberal? ” and “ How 
can liberalism be defended? ” 

Ackerman’s restatement of liberalism (Chap. 1) consists negatively ‘in the 
denial that contract or utility constitute the key to liberalism and positively 
in the claim that the key is to be found in the idea of constrained conversation. 
Thus, if X wishes to qualify as a liberal he must not violate the three principles 
of rationality, consistency and neutrality. Rationality enjoins X to offer reasons 
for whatever power he holds whenever a conversational challenge is thrown 
down: “ Whenever anybody questions the legitimacy of another’s power, the 
power holder must respond not by suppressing the questioner but by giving 
a reason that explains why he is more entitled to the resource than the 
questioner is ”? (p. 4). So, once challenged, X must engage in conversation, but 
the conversation is constrained in three ways: first, by rationality itself 2; 
secondly, .by consistency which requires that “t]he reason advanced by a 
power wielder on one occasion must not be inconsistent with the reasons he 
advances to justify his other claims to power ” (p. 7); and, thirdly, by neutrality 
which provides that “ [n]o reason is a good reason if it requires the power 
holder to assert (a) that his conception of the good is better than that asserted 
by any of his fellow citizens, or (b) that, regardless of his conception of the 
good, he is intrinsically superior to one or more of his fellow citizens ” (p. 11). 
The first limb of neutrality is called the “ bar against selectivity ” (p. 43), and 
the second limb is the bar against “claims of unconditional superiority” (p. 


1 At p. 361, Ackerman says that “ Liberalism does not depend on the truth of 
any single metaphysical or epistemological system.” 

2 For a discussion of the constraints imposed by rationality see pp. 34-43. Briefly, 
the constraints are: a distribution rule must be harmonious (it would not be har- 
monious if it assumed a greater amount of resources than actually were available) 
and complete (it must specify each person’s position in the scheme of distribution); 
a reason must not violate the conceivability test, that is, a statement cannot count 
as a reason if it contradicts the very idea that power can be exercised illegitimately; 
and, finally, rationality requires not only that the reason for the proposed distribu- 
tion rule differentiates it from one of its competitors, the differentiation test, but 
also that it marks out the rule as having merit when compared to all rival proposals, 
the requirement of comprehensiveness. 
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44). In the ideal liberal polity all power relations would be capable of public 
defence within the terms of liberally constrained conversation and all citizens 
would stand ready to answer their challengers with a liberal- reason rather 
than a punch on the nose, i ; 

Equipped with these seminal ideas of liberalism Ackerman invites his readers 
to set out on a voyage of'discovery, the task being to map out the shape of 
the ideal liberal polity. He invites us to imagine a group of people on a space- 
ship circling a planet that they are about to colonise. The planet has but one 
resource, manna, which is capable of transformation into any physical object. 
Unfortunately, there is insufficient manna to meet the demands of the settlers 
and so there is a problem about its distribution (Chap. 2).3 In charge of the 
spaceship there is a liberal commander who decrees that the manna problem 
shall be resolved according to the rules of liberal conversation. The ensuing 
conversation eliminates all distribution rules which violate neutrality by appeal- 
ing directly or indirectly to a formal or substantive conception of the good. 
Utilitarianism, by asserting the superiority of pleasure-maximising over any 
other conception of the good, is one of the casualties here. The proposal that 
the manna should be divided into equal shares alone emerges unscathed and 
thus has to be-adopted as the liberal ‘solution. The argument, which “ places 
a Significant conversational. burden upon’ the opponents of initial equality ” 
(p. 58), has two steps: (1) X, being a person with a conception of the good, 
can claim that he is at least as good as any other such person, and therefore 
(2) X is entitled to at least as much manna as any other such person. 

Although neutrality teases out the principle of initial equality it operates 
only for the protection of citizens. But who is a potential citizen? Ackerman 
rounds off the first part of the book (Chap. 3) by stipulating that there are 
two necessary and sufficient conditions for citizenship: (1) dialogic performance, 


that is, being “ prepared to answer the question of legitimacy in a Neutral way ' 


when it is asked by others” (p. 73);.and (2) the behavioural test, that is, 
acting in conformity with those principles established through liberal con- 
versation. The liberal state is not a private club; all people who meet the two 
conditions have an unconditional right to citizenship. 

Part Two of the book is devoted to unfolding the liberal line on a range of 
questions. It is important to remember here, however, that Ackerman is work- 
ing at the level of ideal theory for we have to imagine that the commander 
has at her disposal a perfect technology of justice such that-the favoured 
liberal power structure can be costlessly implemented. The picture that emerges 
in this part of the book is one of a highly diversified society operating under 
the distinctively liberal ideal of undominated equality. In this ideal world 
citizens start with an equal share of manna (Pt. One, Chap. 2), cross-checked 
against both their agemates and their parents (Chaps. 4 and 7); they have no 
duty to procreate (Chap. 4); they are educated in such a way that they are 
in a position to form their own conception of the good (Chap. 5); within a 
flexible transactional network they have equal transactional facilities and 
initially equal trading .resources (Chap. 6); their trusteeship obligations are 
identical (Chap. 7)4; and conditions of undominated genetic diversity obtain 


(Chap. 5).5 Contrary to popular belief equality does not necessarily lead to a ` 


grey nightmare world and liberals need not fear it. Quite apart from the 
standard side-notes on utility and contract these chapters also take stock of 





8 This of course is the classic mise en scéne for the distribution side of the 
problem of social justice. 2 

4 Ackerman’s principle of intergenerational: trusteeship holds that each child is 
entitled to an endowment that is no worse than (1) that provided to any of his 
agemates, and (2) that obtained by any older citizen with whom the younger citizen 
can converse. : 

5 At p. 116, Ackerman says: “ [A] relation of undominated diversity obtains if 
some: citizens say that A’s genetic code equips him better than B, while others place 
an opposite evaluation on their respective genetic equipment.” 
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other positions, e.g. Nozick (on transactional freedom) and Friedman and Illich 
(on education). And, occasionally, Ackerman moves closer to the real world, 
as for instance when he proposes compensatory allocations of manna for those 
who are genetically disadvantaged. 

In Part Three of the book (Chaps. 8 and 9) Ackerman takes a decisive 
step towards the real world by dropping the assumption of a perfect technology 
of justice. This generates what he terms “second-best theory” (p. 232). The 
task now is to approximate as closely as possible in this second-best world the 
ideal liberal polity. The guiding principle is that of equal sacrifice, and so 
the first priority for the liberal statesman is to devise a budget that will rid 
the polity of clear cases of exploitation, that is, clear cases of unequal 
sacrifice where “the move from particular disadvantage to overall judgment 
is entirely unproblematic” (p. 242). This leaves two difficult decisions: (1) 
choosing a budget from the set of non-exploitative options; and (2) ruling on 
whether a prima facie exploitative budget should be adopted in the interests 
of general advantage. Applying May’s theorem ® Ackerman argues that the 
former decision should be left to majority rule (or, possibly, a responsive 
lottery), but the latter decision should be made under a procedure that stacks 
the odds against the adoption of the exploitative budget. Crudely, then, the 
liberal state in the second-best world turns out to be the liberal-democratic 
welfare state, committed to the removal of exploitation and to the principles 
of majority decision. And, of course, to safeguard against the third-best risk 
of tyranny the second-best liberal state may legitimately employ a variety of 
political mechanisms (e.g. disqualification rules, Bill of Rights, etc.); but 
Ackerman concludes that no combination of such strategies will be effective 
at all times and in all places. 

So much for Ackerman’s restatement of liberalism. How does he contrast 
it with utilitarianism and contractarianism? Ackerman sees both these rivals 
as having a similar methodological difficulty, namely, reliance on a hypo- 
thetical third party. Yet, how can we put ourselves in the position of the asocial 
potential entrant into society (contract) or the ideal observer (utility)? In the 
case of contract this general point leads Ackerman down the familiar critical 
track that leads to the charge that contract theory is question-begging and 
too easily rigged. Indeed, Ackerman makes this very point in his discussion of 
genetic domination (pp. 135-138) and population control (pp. 222-223).” 
Utilitarianism, too, feels the sting of this point but Ackerman also throws 
at it the usual catalogue of brutality and victimisation. Since the utilitarian 
sees education as simply a means “to jolly up society at large” (p. 166) and 
liberal-democracy as no more than “a machine for cranking out happy 
results” (p. 319) the citizen of the utilitarian polity will constantly find his 
right to undominated equality compromised in the interests of utility. The 
striking advantage of Ackerman’s restated liberalism is that its methodology 
is free of any hypothetical third party and its manifesto does not include the 
potential injustice of utilitarianism. . 

The final chapter of the book (Part Four, Chap. 11) addresses the second 
big question, that is, “ How can liberalism be defended? ” Ackerman discards 
two possible strategies, intuitionism and deductionism. The former, of which 
the Rawlsian coherence thesis is an illustration, isolates a number of political 
commitments which are then put beyond serious question. This will not do 





6 Put rather crudely, the theorem holds that majority rule is the only decision 
procedure that is complete, that is indifferent to the preferences of named individuals, 
that gives all candidates (possible outcomes) an equal chance, and that gives every 
individual an equal chance of breaking a tie, see pp. 277-285. Majority rule satisfies 
not only rationality, by virtue of its completeness, but also neutrality, by virtue 
of its indifference to particular persons and particular views of the good. 

7 Ackerman also makes some sharp points against Rawls at the level of internal 
critique, see, e.g. his discussion of trusteeship (pp. 223-225) and exploitation (pp. 
266-269). 


Jan. 1982] ' REVIEWS 3 . 107 ` 


because Ackerman holds that all political preferences have to be submitted 
- to the scrutiny of liberal dialogue. The latter deduces the answers to the 
questions of political philosophy by drawing on some higher theory, but this 
has to be rejected as a strategy because “it is the essence of liberalism to _ 
deny people the right to declare that their particular metaphysic and epistem- 
ology contains the truth, the whole truth, and nothing but the truth ” (p. 357). 
Rather than rely on either intuitionism or deductionism Ackerman uses the 
method of what we term “immanent critique.” The attraction of this strategy 
is that it allows the critic of liberalism to posit his own world view where- 
upon Ackerman will argue that such a world view presupposes the ideals of 
liberalism. It is Ackerman’s claim that liberalism (as he restates it) enjoys 
relative autonomy in the sense that one can reason, one’s way to it from a 
variety of starting points. This claim, however, is not “that you can reason 
your way to Neutrality regardless of the way you understand your place in 
the world” (p. 361); rather, the claim is that there are a number of familiar 
world views from which “you will find it sensible to regulate our power 
struggle by means of Neutral dialogue” (ibid.). In the final analysis the 
justification of liberalism has to be played in a number of different ways but 
always the strategy is the same, that is, to convince the critic that his world 
view presupposes liberalism. 

It should be apparent from the foregoing that the principle of neutrality is 
at the heart of Ackerman’s position, and it is on neutrality that we now focus. 
The difficulties that we have with neutrality centre initially on the first limb 
of the principle, the bar against selectivity; the precise meaning of this limb, 
its relationship to the second limb of neutrality, and the alleged relative 
autonomy of neutrality. First, we are not at all clear about the meaning of 
the bar against selectivity. At first it is tempting to interpret it as an explicitly 
epistemological proposition, for in ‘asserting that no one conception of the 
good life is better than any other—that “[p]ushpin is as good as poetry” 
(p. 45)}the bar against selectivity reads like a declaration of moral relativism. 
This interpretation must be wrong though. For one thing Ackerman believes 
that there is a correct view of the good society, that that society is to be 
designed along liberal lines, and that he could legitimately defend these views 
against Nietzschean Ubermenchen. And,-for another thing, Ackerman holds 
that a moral objectivism can rationalise the bar against selectivity. Moreover, 
when Ackerman says by way of illustration that “ [c]leanliness has precisely 
the same status as godliness in the liberal state—neither can be given a 
transcendent place in public values ” (p. 192) this sounds more like a principle 
for structuring the polity rather than an epistemological proposition. We sur- 
mise therefore that the bar against selectivity is not an epistemological claim. 
But, what is it? 

The bar against selectivity is set in the context ‘of a dialogue between A, 
“a power holder,” and B, the challenger. The bar prohibits the assertion by A 
that his conception of the good is better than that asserted by any of his . 
fellow citizens. So, A must be a citizen. And, it is almost certainly Ackerman’s 
intention to have B as a citizen. Thus, .the context is a dialogue between two 
citizens. But citizens of what? We take it that A and B are citizens in the 
sense of being potential members of a liberal polity. If we apply Ackerman’s 
two conditions for citizenship, dialogic performance and the behavioural test, 
it follows that A and B must be capable of offering neutral reasons and must 
behave in accordance with neutral principles. But this surely is circular: 
citizenship is defined in terms of neutrality; and neutrality is defined in terms 
of citizenship. The more you think about it the more perplexing the apparently 
straightforward principle of neutrality becomes. ` 

To iron out the circularity Ackerman might try to define citizenship i in terms 
that do not refer to neutrality. A possible definition, which would keep faith 


8 No doubt there are other ways of breaking the circle. For example, citizenship 
might be defined simply in terms of Ackerman’s principle of rationality. That is, 
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with the idea of a dialogic and a behavioural condition, might be thus. Tf A 
is to qualify as a citizen he must satisfy the following two conditions: (1) 
(dialogic performance) when challenged, A must attempt to defend his power 
position by putting forward reasons that do not involve an appeal to his own 
conception of the good, and when challenging, A must regard as illegitimate 
a response in which the party challenged appeals to his own conception of 
the good; and (2) (the behavioural test) A must attempt to behave in such a 
way that he can justify his behaviour by offering reasons that do not involve 
an appeal to his own conception of the good. Citizens so defined would be 
persons who were attempting to conform in both their speech and their 
behaviour to a distinctive restriction. Now, A might make no attempt to 
conduct himself in this way in which case he would not be a citizen. On the 
other hand, A might make every attempt to act like a citizen and yet fail in 
his endeavours from time to time. For instance, A’s reasoning might suffer 
from occasional sloppiness so that sometimes he might appeal unwittingly to 
his own conception of the good. A would have conformed to the first condition 
of citizenship in such cases, because he would have attempted to offer the 
right kind of reason, but his attempt would have failed and Ackerman clearly 
could not leave it at that. This is where the bar against selectivity might be 
brought in. The bar against selectivity might provide: When challenged by a 
fellow citizen the power holding citizen should not offer as a justification any 
reason that involves an appeal to his own conception of the good. Thus, if A 
failed in his attempt to advance a reason that did not appeal to his own 
conception of the good, there would be two consequences: (1) A would not 
have broken the conditions of citizenship; but (2) A would have violated the 
bar against selectivity. The significance of this second point would be that 
A would have to withdraw his reason and think again. Of course if A’s failed 
attempt concerned the second rather than the first condition of citizenship 
the consequences of his failure would no doubt be rather more sérious and 
would have to be dealt with under some compensatory rule analogous to the 
bar against selectivity. 

The attraction of this revised version of citizenship is that it is non-circular 
and ties up in an intelligible way with the bar against selectivity. However, 
Ackerman might not want to buy it. For, quite apart from making citizenship 
rather than neutrality the critical concept, this definition of citizenship does 
not allow citizens to escape from the two conditions of citizenship in their 
dealings with non-citizens. Admittedly the bar against selectivity would not 
operate as between citizens and non-citizens but in these relationships citizens 
would still be bound by the fetters of citizenship. To overcome this difficulty 
Ackerman might want to modify the conditions of citizenship so that A, the 
would-be citizen, would only have to observe the two conditions in respect 
of those persons who would treat him in the way that he is being asked to 
treat them.® Suppose then that A were challenged by Z, Z being a person who 





roughly speaking, A would qualify as a citizen if he could offer reasons for his power 
position. The obvious problem with this is that such a definition is a long way away 
from Ackerman’s own account of citizenship. Moreover, the restrictions imposed 
on citizens by neutrality’s bar against selectivity would be hard to fathom. Why 
should a citizen, especially a moral objectivist, be denied the right to offer as a 
reason his own view of the good? 

9 Modified along such lines the two conditions might read thus: (1) (dialogic 
performance) when challenged, A must attempt to defend his power position by 
putting forward reasons that do not involve an appeal to his own conception of the 
good, provided that this condition does not apply where the challenging party would 
not himself attempt to observe such a restriction if he were challenged by A, and 
when challenging, A must regard as illegitimate a response in which the party chal- 
Jenged appeals to his own conception of the good; and (2) (the behavioural test) 
A must attempt to behave in such a way that he can justify his behaviour by offer- 
ing reasons that do not involve an appeal to his own conception of the good, 
provided that this condition does not apply where A’s behaviour touches another 
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would make no attempt to offer a reason that did not appeal to his own 
conception of the good if he (Z) were challenged by A. In such a case A 
would not be required by the conditions of citizenship to offer Z a’ reason 
that did not appeal to his own conception of the good. 

Although we seem to be getting closer to an understanding of the bar 
against selectivity and its relationship to citizenship we are in fact still a long 
way off. Here are some further problems. First, if appealing to one’s concep- 
tion of the good means appealing to one’s purposes (as Ackerman says, see 
p. 43), and such an appeal is prohibited by the bar against selectivity, then 
what kind of reason could be offered? Can one possibly offer a reason that 
doesnot appeal, either directly or indirectly, to someone’s purposes? Even 
the supposedly neutral response “I’m at least as good as you are” implies 
that the speaker’s purpose is to secure a power structure in which moral equals 
enjoy equal power. Secondly, does the bar against -selectivity eliminate an 
appeal to one’s own conception of the good when one is asked to justify one’s 
own self-regarding conduct? This calls-for some clarification of what it is to, 
hold or wield power, and if the explication hinges on the distinction between 
self-regarding and other-regarding conduct then Ackerman’s liberalism has 
inherited a notorious Millian conundrum. Finally, how would Ackerman defend 
his account of citizenship? Why should we accept this definition of citizenship? 
If neutrality is argued to be relatively autonomous in the sense that a number 
of different epistemological starting points can lead to neutrality, would citizen- 
ship, too, be claimed to be relatively autonomous in the sense that it can be 
reached by a number of routes each one having a different ontological point 
of departure? To be blunt, we are puzzled by the bar against selectivity and 
while for some linguistic philosophers puzzlement seems to represent the 
pinnacle ‘of intellectual achievement we would sooner understand exactly 
what we are dealing with. ` 

Consider now the second limb’ of neutrality, the bar against claims of un- 
conditional superiority. Although this does not have the epistemological flavour 
of the first limb it too incorporates a reference to citizenship and thus involves 
a circularity in exactly the same way as its companion first limb. We have 
already suggested a way out of the circle and. we see no reason why this could 
not be applied mutatis mutandis to the second-limb.1° If neutrality and citizen- 
ship can be intelligibly linked together without a vicious circularity this not 
only straightens out the relationship between neutrality and citizenship but 
also helps with the relationship between the first and second limbs of 
neutrality. The result otherwise is a puzzling chase around and between the 
two limbs of neutrality and citizenship. : 3 

Before turning to the alleged relative autonomy of neutrality we would 
make one other point about the relationship between the two limbs of neutrality. 
These two limbs are presented as independent of one another and certainly 
this idea is far more plausible once the citizenship problem is sorted out. How- 
ever, our impression is that the real weight of néutrality is contained in the 
second limb. Invariably the bar against claims of unconditional superiority 
appears as the decisive constraint, and indeed the liberal distribution rule, 
“Ym at least as good as you are, and so I am entitled to an equal share of 
manna,” could be rewritten as “ You are not my moral superior and šo I am 
entitled to an equal share of manna.” : 





who would not himself attempt to observe such a restriction in regulating his 
behaviour towards A. - . 

10 If the two limbs of neutrality were handled in the way we have suggested, 
what would become of rationality and consistency? Rationality is already built into 
the definition of citizenship; consistency could be treated like the bars against 
selectivity and claims of unconditional superiority, that is, as foul rules regulating 
relations between citizens. This would leave one loose end, namely: what would be 
the position of citizens who did not attempt to offer consistent reasons? There 
might be a case here for tightening up the conditions of citizenship. 
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Ackerman’s strategy for demonstrating the relative autonomy of neutrality 
is to sketch out four different paths that can lead a person to neutrality. The 
first path is this: allowing that in principle there is a correct view of the 
good, and allowing that a person is a philosopher-king with access to the moral 
truth, nevertheless one might think twice about placing such moral truth in 
the hands of present day governments (with their vast technological capacity 
and potential for corruption), and in this way one “ might well conclude that 
liberal democracy is the second-best means [one has] at [one’s] disposal for 
maximising the good ” (p. 362). Notice that this path leads to liberal-democracy, 
a particular design of a polity, rather than to neutrality, a principle constrain- 
ing conversation. The philosopher-king, we are asked to believe, might settle 
for a political structure in which citizens are allowed to form and act on 
their own views of the good rather than an authoritarian polity which would 
soon be out of his control. But is this quite the same as settling for neutrality? 
Admittedly Ackerman gets from neutrality to liberal-democracy, but does it 
always work the other way? Suppose that our philosopher-king sees his neigh- 
bour leading a disastrously wayward life, whereupon ‘he intervenes forcibly 
to put his neighbour straight. Would our philosopher-king accept that he could 
not defend his power-play by appealing to his own (correct) conception of 
the good? Surely not, in which case this first path may lead to liberal-democracy 
but it does not lead to the first limb of neutrality. Thus, the’ first route is 
not a route to neutrality. 

The second path is pretty much like the first. Again we are to assume that 
in Principle there is a correct view of the good and that our philosopher-king 
` js in possession of the moral facts. In this case, however, the truth has been 
attained only after a range of lurking doubts have been transcended, and our 
philosopher-king recognises the importance of transcending rather than sup- 
pressing those doubts. Again, then, one might reason that the authoritarian 
state is a bad move when the suppression of doubt will inevitably accompany 
the imposition of the truth. But, once more, this path leads to liberal-demo- 
cracy rather than to neutrality. 

When we turn to the third path we find once again the moral objectivist 
premises: there is a correct view of the good and we know it. Here though, 
the correct view of the good provides that each individual should be left to 
form his own view of the good. Ackerman suggests that this sets up a fast 
route to neutrality: “ Whenever I offend Neutrality, I offend this good: for, 
by definition, I must declare that another citizen is to be subordinated to my 
purposes in the power struggle rather than recognised as a person whose 
capacity to form a life plan is no less valuable than my own” (p. 367). This 
certainly looks like the least problematic route yet, but then this is scarcely 
surprising given this extremely favourable starting point. Even so, consider 
the following two objections. First, A seizes some of B’s manna; A justifies 
this by asserting his intrinsic superiority over B; this clearly violates the 
second limb of neutrality; but A has done nothing to interfere with B’s 
reflections on and search for the good. So, does the second limb of neutrality 
necessarily have to be adopted on this third path? Secondly, A sees B trying 
to impose his view of the good on C; A, knowing the correct view of the good, 
tries to stop B’s interference with C; A justifies this by appealing to his own 
(correct) conception of the good, thereby violating the first limb of neutrality. 
So, does the first limb of neutrality follow on this path? If this is the most 
promising route so far, which it is, it still needs some attention. 

The fourth route is brief but tough. The moves appear to be these: (1) 
there is in principle a correct view of the good but we cannot know the good 
(moral scepticism); (2) in fact, on reflection, there is not even in principle 
a correct view of the good (moral relativism); (3) individuals are free to create 
their own “ meanings’; and (4) neutrality allows individuals in just this way 
to impress their own meanings on the world. This path is pretty opaque and 
there is a hint of contradiction along the way, but the crucial question is 
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where the path leads to. To be blunt, why should the moral relativist, whose 
path this seems to be, respect the other man’s attempts to lead a meaningful 
life in his own way? We do not see a necessary connection between moral 
relativism and tolerance, and we therefore find this route unconvincing. 

We conclude that Ackerman’s argument for relative autonomy has still to 
be made out. The four routes—which are really only two, moral objectivism 
and moral relativism—may lead to some feature or other of Ackerman’s 
restated liberalism but they do not necessarily lead to the same feature. Unless 
all these features entail one another, reasoning to liberal-democracy is not the 
same as reasoning to neutrality, and reasoning to the bar against selectivity 
is not the same as reasoning to the bar against claims of unconditional 
superiority. We have already said that a moral objectivist could not possibly 
reason his way to the bar against selectivity interpreted as a statement of 
moral relativism, and it may well be that on closer inspection some features 
of Ackerman’s liberalism can be reasoned to only from a specific epistemol- 
ogical position. The hypothesis therefore is this: if we tigbten up on what it 
is we are reasoning our way to we can no longer argue the relative autonomy 
thesis; that is, to hold on to relative autonomy we have to take a fairly hazy 
and impressionistic line on the end point of our reasoning. 

During our exposition of the book and our first round of critical comments 
we have treated Ackerman as restating liberalism. The idea has been that 
Ackerman has simply been retelling an old story; instead of telling the tale 
in terms of contract and utility he has told it in the language of constrained 
conversation and neutrality. It is high time therefore to correct this impression, 
for we do not believe for one moment that Ackerman is restating liberalism 
in this way. 

Ackerman’s strategy is to set up liberalism as though it were a tradition in 
political philosophy which pre-dated the book and in which all liberals were 
agreed on a particular political structure. Thus contract and utilitarianism, 
the two “standing liberal traditions” (p. 327), are presented as competing 
rationalisations of the same, political structure. Contract and utilitarianism 
share a common vision of the good society but offer different lines of justifica- 
tion. The next step is to outline the shape of this agreed good society, but 
Ackerman paints a picture that could only be produced by the brush of 
neutrality. It follows necessarily therefore that this liberal state cannot be 
rationalised by either contract or utility. And, it is now open for Ackerman 
to invite us to adopt neutrality as the best available justification for the 
liberal state. Clearly, though, this is a sleight of hand. Ackerman is in fact 
stipulating that X is the liberal state; this liberal state, X, does not pre-date 
the book for it is entirely the creature of neutrality; and it is therefore tauto- 
logical to “discover” that neutrality is its best justification. To put this point 
another way, Ackerman’s claim to have found in neutrality and constrained 
conversation the “key to the liberal enterprise” (p. 10) is no more than the 
claim to have found an effective rallying point for those very different political 
philosophies which have it in common only that they oppose the authoritarian 
state; there is little reason to suppose that Ackerman has found a way of 
ending discussion of the appropriate non-authoritarian polity. So, do not be 
fooled: Ackerman is restating the liberal story only to the extent that it 
begins “ Once upon a time...” and ends “ And everybody lived happily ever 
after ’—although, to be accurate, in Ackerman’s version everybody does not 
live happily ever after (see pp. 374-378). 

As we explained in the expository part of this review Ackerman’s strategy 
for justifying liberalism is one of immanent critique; and we turn now to 
that strategy, as a strategy. The tactic is to adopt—for this particular justifi- 
cation—the other man’s view of the world and to show how it makes sense 
to follow liberal ideals 11 within this world view. The thesis of relative 


11 And, as we have seen above, the vaguer the specification of such liberal ideals 
the.easier it is to reason one’s way towards them.: 
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autonomy is a way of expressing optimism about the success rate of this tactic 
even when confronted with a variety of world views. Now, the problems with 
immanent critique as a strategy are these: first, and obviously, there may be 
world views—as Ackerman acknowledges—where immanent critique cannot 
do the justifying job; secondly, it is essentially an ad hominem procedure, 
which means not only that it is inefficient but also that it is vulnerable if 
there is a change in the world view in question; thirdly, it accepts uncritically 
whatever world view it is given to work with; and, finally, it puts a terrific 
weight on psychological impact. This last point can be pushed a bit further. 
Imagine that Ackerman is assisting B to reason his way to neutrality, given 
that B’s world view is Z. Ackerman might say: “Right, I accept that you 
are committed to Z and would be reluctant to surrender that position, so I 
will suggest to you ways in which you might feel comfortable to have 
neutrality lying alongside Z.” Such a psychologistic epistemological strategy 
is currently very fashionable in England and the United States, a leading 
example of this being the conceptual pragmatism of W. V. O. Quine. Accord- 
ing to Quine, conceptual systems are seamless webs of belief in which it is 
possible to change any belief provided that other beliefs are adjusted. The 
system must be internally consistent but there are otherwise no holds barred: 
there are no conceptual necessities, no necessary truths, only degrees of 
willingness to give up a belief. Psychological entrenchment, not truth, is the 
operative category of this mode of philosophical analysis. 

Ackerman undoubtedly believes that the beauty of immanent critique, unlike 
the deductionism which he rejects, is that it does not hinge on any particular 
epistemology. But this manifestly is not so. Ackerman’s strategy rests on 
Quinean conceptual pragmatism, for immanent critique without more neces- 
sarily presupposes conceptual pragmatism. Thus, when Ackerman opposes a 
privileged epistemological grounding for liberalism he is only opposing a 
particular more traditional view of the relationship between epistemology and 
political theory (deductionism) but he is doing so on epistemological grounds. 

We have outlined some of the problems involved in immanent critique and 
it is clear that its fundamental difficulty is that it is rooted in conceptual 
pragmatism. To discuss, systematically the strengths and weaknesses of con- 
ceptual pragmatism itself is of course beyond the scope of this review. Even 
so, the central weakness of conceptual pragmatism can be stated simply: its 
currency is not that of truth or falsity but of attractiveness and unattractive- 
ness. This is not good enough for Ackerman, for he surely wants to convince 
us of the truth of liberalism and not merely its attractiveness, Ackerman’s 
book like ‘many others uses a controversial philosophical strategy which it 
never fully explicates let alone defends. ‘This lack of reflexivity not only makes 
for unclarity, but also conceals fundamental issues in both political and legal 
theory, namely, whether or not reason as opposed to persuasion has any place 
in such theory, and to clarify the nature of reason. 

It remains only to pass a few closing comments. First, whatever else we 
have said, this-is an excellent book. After a: somewhat cryptic opening in 
which the three liberal principles are delivered without too much explanation 
the book proceeds at a cracking pace. The key arguments are usually pre- 
sented in the form of a dialogue subject to the constraints of liberal conversa- 
tion and under the watchful eye of the commander. It really is a pleasure to 
read. Secondly, apart from being well written, the book raises a host of 
points for discussion. We have concentrated on the general strategy of the 
book but we could equally well have skimmed any number of points off the - 
surface. Of particular interest here would have been the problem of pure 
tolerance that has to be faced by all liberals of the pushpin-is-as-good-as-poetry 
kind. We would have looked very carefully at those parts of liberalism where 
conduct is to be prohibited under special circumstances, e.g. the prohibition 
of contraception (pp. 126-127), banning acts of wanton cruelty as against 
animals, foetuses and infants (pp. 128-129), and interfering: with Naturalist 
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who wants to rear his child in such a way as to stifle the child’s critical capacity 
(pp. 144-146). Thirdly, the’ book handles the views of other theorists very 
fairly, although it seems to us that, contrary to Ackerman, Kant did not say 
that “the only good thing is the capacity to form a rational plan of life” 
(p. 367, emphasis added). We do not doubt that the publishers have grounds 
for predicting that this will become the most important work in political 
theory since Rawls’s A Theory of Justice; certainly it will be widely read and 
a lot of people, students and academics alike, will have a lot of fun with it. 


DeERYCK BEYLEVELD * 
ROGER BROWNSWORD * 


INTELLECTUAL PROPERTY: PATENTS, COPYRIGHT, TRADE MARKS AND 
‘ALLIED Ricuts. By W. R. Cornisa. [London: Sweet & Max- 
well Ltd. 1981. 630 pp. (incl. index). Hardback: £26-50; 
paperback: £16-50.] 


Ir, a few years ago, the average lawyer had been asked to indicate what the 
law of “intellectual property ” comprised, he would have had great difficulty 
in answering. This rather pretentious expression was simply not part of normal 
English legal terminology. If you then explained to him that it was an inter- 
nationally accepted expression covering patents, trade secrets, trade marks and 
unfair competition (sometimes known as industrial property) and also copy- 
tight, he would even then probably have admitted that his knowledge of these 
matters was limited. Subjects such as patents and trade marks were regarded 
as highly technical and rarely formed part of the academic or professional 
training of most lawyers. When the average lawyer met such matters in 
practice they would be sent, often blindly, to the chambers of a few specialist 
practitioners. Knowledge tended to be concentrated amongst a small, but 
distinguished group of counsel, who were responsible for writing the leading 
practitioners’ texts. Mr. Blanco White, who played an important role in such 
writings, has also collaborated in producing a more general account of this 
area of Jaw in the Concise College Text “ Patents, Trade Marks, Copyright and 
Industrial Designs.” 

That was the scenario a few years ago. The change which has taken place 
with regard to the academic interest in the subject has been influenced largely 
by two factors: first, about 12 years ago, Professor Cornish introduced a 
London University post-graduate course in intellectual property; and secondly, 
the competition and free trade jurisprudence of the European Commission 
and the European Court of Justice happened to concentrate on patents, trade 
marks and, to a lesser extent, copyright, and all those lawyers concerned with 
E.E.C. and competition law found that it was necessary to acquire more than 
a passing knowledge of intellectual property law. The teaching of the subject 
in London has had considerable impact. Some of Professor Cornish’s students 
returned to their home countries and developed their own intellectual property 
law courses. The subject has become more widely known and more practitioners 
are specialising in the area. Although not necessarily causally connected, the 
pace of litigation seems to have accelerated. A few university and polytechnic 
law departments now have courses and, as an additional major boost to the 
subject, Professor Lahore, who has done similar pioneering work to arouse 
academic and professional interest in Australia, was appointed to a new Chair 
in Intellectual Property at Queen Mary College, London. Journals, newsletters 
and reports are being produced and the specialist literature has increased. 
There is now an interesting, and perhaps unusual, combination of both 
academic and specialist practitioner writing which is of a very high standard. 
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What has been lacking, though, has been a suitable English textbook covering 
all branches of intellectual property law, which could be used by University 
students of the subject. This gap has now been filled by the appearance of , 
Professor Cornish’s new work. 

To those unacquainted with intellectual property law, matters such as patents 
and trade marks might well seent to be technical and dry. To those who come 
into contact with them, though, their fascination rapidly becomes apparent. 
This is due, in no small measure, to the scope of its economic, social and 
legal coverage, ranging across major areas of industry and commerce and also 
the literary, musical and artistic world; to the intriguing, and often unexpected, 
ways in which so many of these rights interrelate and overlap and to the pace 
of development of the subject. In the few months since the first publication 
of the book there have been several important decisions of the House of 
Lords and the European Court of Justice (not to speak of lower court 
decisions) and actual and pending legislation and law reform proposals. It is 
not necessary, for example to have a scientific background to understand 
some of the patent decisions but limited skirmishing with scientific matters 
makes the lawyer who may also have to deal with copyright matters almost 
believe that he is beginning to bridge the two cultures. 

Science, though, is only a minor dimension of the subject. To a far greater 
extent, the lawyer involved in intellectual property matters begins to realise 
that the subject is, or should be, of considerable economic and social im- 
portance; and it is not possible to understand the subject without an apprecia- 
tion of a few basic economic issues. After all, the first message which all 
students must receive is that the law of intellectual property is concerned 
with the extent to which Jaw and public policy has, or should, permit trade 
monopolies in a society which preaches freedom of competition. It is this 
issue which has so concerned the institutions of the E.E.C. and fine, barely 
concealed policy distinctions are drawn between the legitimate existence of 
monopolistic property rights and the improper exercise of such rights. The 
involvement of the E.E.C. has also seen attempts to harmonise the laws of 
the member states and so'a certain amount of critical comparative law should 
play its part in any intellectual property course. Even then, the impact of the 
E.E.C. is ‘relatively parochial, These areas of law involve matters of world 
wide concern, as the presence of the World Intellectual Property Organisa- 
tion (W.LP.O.)- witnesses. For over a century conventions have been in opera- 
tion attempting to bring international protection and order to many of these 
intellectual property rights and, increasingly, demands for economic justice 
between the developed and developing countries of the world. Both national 
and international problems are increasing rapidly with the growth of major 
new satellite, microbiological and chip technologies and the public is now only 
just beginning to appreciate them. What do we do, for example, about pro- 
viding appropriate legal protection for computer programs; how do we cope 
with the massive acts of business piracy in books, records, tapes and films 
which involves millions of pounds of lost income to those who are entitled 
to effective legal protection for the fruits of their labours? 

Given the variety of disciplines, and the range of national and international 
problems which exist, can one book provide a clear, comprehensive, but not 
too complicated, an account of the subject? The affirmative answer is found 
in this new, elegantly written work. With considerable skill, Professor Cornish 
has succeeded in producing an admirable academic text. The Introduction sets 
the scene by introducing the different branches of the law, which are then 
examined from an economic perspective generally and also from the point of 
view of the E.E.C. Then follows a section on the various remedies which are 
available and used in such litigation. This is of importance because intellectual 
property problems and decisions have been responsible for several major 
developments in general legal procedure; for example, the use of the inter- 
locutory injunction stemming from the decision in American Cyanamid v. 
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Ethicon and also the fascinating remedy created by the Anton Piller Order. 
Then follow sections on patents, confidence, copyright, -trade marks and 
names. Fach section contains the essential outline of the subject in its broad 
historical and economic setting and also contains the discerning criticism 
and discussion of a person who, though clearly steeped in the law, has the 
capacity to cut through much detail to reach the essential principles without 
neglecting the finer points. It is a boon to any teacher to be able to use a 
work which displays such a depth of knowledge and understanding, an appre- 
ciation of practical issues and references to material which may not be readily 
available in most law libraries. For example, the section on the Performing 
Right Tribunal gives the student far more than the dry information of a few 
sections of the Copyright Act, which could so easily have been the case. Pro- 
fessor Cornish has examined the reports of its decisions and has also 
considered the impact on such a tribunal of E.E.C. rules and the European 
decision in the German GEMA case; in a few pages the tribunal is spot- . 
lighted in context. Also invaluable are the references to the periodical litera- 
ture, often referring to issues which might not otherwise be brought to the 
attention of the student; for example, whether it is desirable or possible to 
grant some kind of patent protection for the ideas men, the thinkers who 
make tho scientific discoveries in addition to those who are able to put them 
to novel and original use. 

Of course, no book is likely to be received without some criticism. Such 
as there is here could be directed at whether or not it will satisfy its intended 
market. First, law students: there is no doubt that this is just what is required 
for students who are taking post-graduate courses, that is, those with at least 
three years of legal training; it will also serve the able and committed under- 
graduate student. For the less able, though, and the non-lawyer, such as the 
business studies student, it may prove to be somewhat demanding; there is 
no room for the squeamish when looking at the law relating to patent licence 
agreements; nor are the tight discussions, such as those on parallel imports 
and copyright, the Australian Time Life decision and its relationship to Eng- 
lish law, easy to follow. Also the presentation of the case law, though posing 
no problem to the better people, may be less useful to the weaker person 
more familiar with those texts which regularly set out cases more clearly 
than here. The book is also aimed at general legal practitioners, businessmen 
and civil servants. Whilst admirable for the former, it is more questionable 
how easy it will be for the person with little legal background to cope with 
the legal analysis. Another category of person who could find some difficulty 
with parts of the book might be those training, for example, as patent or 
trade mark agents. Accounts of patent law procedure, such as amendments 
to patent specifications, may be regarded as unnecessary by many law 
students, but too general for the budding specialist. On the other hand one 
of the Appendices containing a brief account of registered designs might 
perhaps have been more detailed and brought into the main part of the book. 
The author of a book with a broad spectrum of readers can rarely win! 

Such criticisms, though, pale into insignificance, when one looks at what 
has been achieved. The next generation of lawyers and others who become 
versed in intellectual property law will have little hesitation in acknowledging 
their debt to Professor Cornish. 

GERALD DWORKIN * 


ANTITRUST LAW AND ECONOMICS IN A NUTSHELL. By ERNEST GELL- 
HorN. [St. Paul, Minn.: West Publishing Co., 2nd Ed. 1981, 
xxxiv and 425 pp. (incl. index).-$6.95. ] 


Tus is the best recent introduction to antitrust that I have read: lucid, 
critical and gripping. It is quite unlike the English nutshell series. After de- 
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scribing the development of the legislation and the early interpretations of it, 
Professor Gellhorn sets out the basic economic theory of monopoly and com- 
petition: showing, with the aid of simple diagrams; why a monopolist or cartel 
might wish to restrict production to raise price. As he progresses to the par- 
ticular topics the latest economic thinking, which has changed the basic 
attitude of the Supreme Court during the last decade, is introduced, some- 
times by way of introduction to a chapter, and sometimes as criticism of the 


‘older cases. Citations to a selection of the basic economic literature as well 


as to the cases is given. P 

Each area of law is treated historically. For instance the chapter on mono- 
poly starts with the classic tests given by the Supreme Court in 1911. The 
developments are not merely described, but the implications of the major 
cases are discussed, and the dilemmas made clear. Professor Bork’s criticism 
of the “ thoroughly perverse ” arguments used in the Alcoa case are explained, 
and the author has managed to include three recent judgments in which, in 
reliance on the arguments of Professor Bork and others, the circuit courts of 
appeal have approved aggressive pricing policies by market leaders. To restrain 
such action in competition with smaller firms would lead to a less efficient 
and less competitive market. 

The chapter on vertical restraints starts with economic theory. A manu- 
facturer will earn more if retailers take a smaller margin and so benefits by 
competition between his dealers. If he protects them by resale price main- 
tenance or territorial restraints, it must be because they need protection if 
‘they are to carry out costly promotion for the benefit of the brand, rather 
than of the particular store. To prevent a low cost shop reaping where he 
has not sown and making promotional activity unprofitable, some protection 
may be required, and the manufacturer is more likely to judge well how 
much than is a court or bureaucrat. In this light, the Supreme Court’s 
decision in Sylvannia refusing to hold territorial restraints automatically 
illegal, but requiring a market analysis, can be easily understood. 

The Common Market competition decisions seem to reflect the American 
thinking of the fifties and ’sixties. Those advising businessmen will find in 
Gellhorn answers to many of the standard objections by ‘the Competition 
department of the Commission. Even specialists will find many perceptive 
criticisms of doctrine, widely accepted in Europe. The book is so clear and 
gripping that the reviewer read it cover to cover one sunny day on the lawn. 
She has included it in the reading list for post-graduate law students studying 
the United Kingdom and E.E.C. rules. Less space is devoted by Gellhorn than 


' by Neale and Goyder to theories of antitrust based not on efficiency, but for 


instance, on the view that large firms are undesirable in a democratic society 
and that small firms should be protected from the competition of larger, more 
efficient firms. These theories have made antitrust an important part of con- 
stitutional study, taught in High School. The modern trend in America, how- 
ever, seemis to be towards theories based on efficiency, and Europeans could 
well benefit from better acquaintance with them. 

VALENTINE KORAH * 


CONVICTION: LAW, THE STATE, AND THE CONSTRUCTION OF JUSTICE. 
By Dorren McBarner [London: Macmillan, 1981. 182 pp. 
£20-00.] 


WuEN Doreen McBarnet published a couple of articles in collections edited 
by Carlen (in 1976) and Littlejohn eż al. (in 1978) she established an enviable 
reputation. They were the type of article that lead researchers to abandon 
much of what had gone before and scurry down new avenues of research. 


* Reader in Law, University College London. 
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Publications of that type can lead us to expect too much. The book which 
will give the new ideas firmer foundations is so eagerly awaited that it is 
almost inevitably disappointing. Doreen McBarnet’s new book is no exception. 
It begins with the well-known paradox that a criminal process so apparently 
weighted towards protecting the suspect leads to conviction in over’90 per cent. 
of all cases. Even if over 90 per cent of defendants are actually guilty it is 
remarkable that an (apparently) due process oriented system leads so many 
juries and magistrates to be convinced of this beyond reasonable doubt. 

The many researchers who have previously tried to explain this have done 
so by pointing to the deviation of criminal justice in practice from the system’s 
due process ideology. This divergence of the “law in action” from its guiding 
principles led the former to be put under the microscope. The “law in the 
books ” was assumed to embody due process ideals,-and was ignored. Socio- 
legal research was all socio and no Jaw. Small wonder traditional lawyers took 
little notice of it and so no one told the socio-legalists that the “law in the 
books ” was not unproblematically geared to protecting the suspect. It has 
taken McBarnet, a sociologist, to point out that whilst the principles of crimi- 
nal justice embody due process standards the actual legal rules may not. The 
procedures adopted by police and courts which disadvantage suspects are 
therefore carried out within the law rather than despite it. That this is fairly 


obvious to the criminal lawyer does not diminish its. significance. The effect, 


of looking at criminal justice practice in the context of its legal rules is to 
lead one to ask not just why so many defendants make incriminating state- 
ments, guilty pleas and so forth, but also why the rules are so structured that 
defendants are led to‘do these things. Given the absence of the system’s own 
ideals in its actual fules, we are taken directly into the politics of criminal 
justice: into the actions and motivations of the controllers of the system, 
which is potentially more interesting than those of the every-day operators 
of that system. 

So Conviction promises us an unusual analysis. It differs from the usual 
sociological research in that it takes légal rules seriously both as guides to 
what people do and as objects of study in themselves. It questions “ the ideolo- 
gical foundations of the State ” and “what the whole idea of the rule of law 
means” (p. 8). And it goes beyond black letter legal research by analysing 
the way legal rules mesh together in statute, case law and court room: 90 
per cent. conviction rates will survive the tinkering of judges and Royal Com- 
missions because “due process is for crime control” (p. 156). This blend 
of legal, sociological and political technique is what socio-legal research 
desperately needs. 

Conviction is basically a study of the criminal process, from arrest, through 
trial. Examining detention by the police for questioning it observes the non- 
authoritative status of the Judges Rules and argues that “if such an arrest 
is impossible in theory it is nonetheless perfectly possible in law” (p. 36). 
McBarnet argues similarly on the “right to silence” in the police station: 
proclaimed from the rooftops whilst denied in practice, there are no legal 
rules preventing a certain amount of pressure on suspects to incriminate 
themselves, challenges in court are blocked by the judicially-approved note- 
book (often made up by two policemen together again with judicial approval), 
and breaches of the rules are rarely fatal to the case (or the police rule- 
breakers). Police powers are constrained by few due process rules, particu- 
larly if one’s definition of law is an Austinian one of command backed by 
sanction. 

This combined with requirements of legal proof falling below due process 
standards creates a system structurally biased towards conviction. McBarnet 
points to breach of the peace, “sus” (now repealed), and like offences. Prov- 
ing them entails little more than the police demonstrating that they suspected 
the defendants or that they anticipated a breach of the peace. Defendants’ 
character and criminal record; she says, can be used against them and will be 


i 
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if the veracity of prosecution witnesses is challenged. The stereotyping observed 
in previous sociological work on the police is judicially approved as a step 
in the process of conviction. But few prosecution accounts are challenged in 
court. Again, earlier work demonstrated the practical pressures on defen- 
dants to plead guilty, but while the legal structure may not “provide the 
motives for plea bargaining it is the legal system itself which provides the 
opportunity ” (p. 73): by the sentencing discount, differential resources pro- 


- vided to prosecution and defence, restrictions on the presumption of innocence, 


the short-circuiting of mens rea requirements, and pressures against taking 
a case to a judge and jury. . 

This last example is significant for more than just the supposedly greater 
credulity of juries as against magistrates. In Chapter 7 McBarnet shows that 
the essence of summary justice is the short circuiting. of “legal niceties.” 
This defies the common law and stems from a struggle between J.P.’s and 
judges which the J.P.’s won. The state has steadily granted magistrates more 
jurisdiction since then, from the Black Act in 1723 to the Criminal Law Act 
in 1977, while steadily reducing the procedural tangles by which they have to 
operate (but leaving enough to confuse the average defendant). The result is 
two tiers of justice—the higher courts “where the ideology of justice is put 
on display ” and “the lower courts, deliberately structured in defiance of the 
ideology of justice” (p. 153). Although lower courts deal with 98 per cent. 
of cases the image of justice transmitted to society is that of the Crown Court. 
“The traditional ideology of justice can thus survive the contradiction that 
the summary courts blatantly ignore it every day—and they were set up pre- 
cisely for that purpose ” (p. 153). Once again, due process is for crime control. 

That.is the main argument of the book. It presents a structure of legal rules 
that consistently grant the police and prosecution advantages over the de- 
fence. But at this level the book is seriously flawed in two ways. First, in trying 
to show that it applies to both England and Scotland McBarnet jumps from 
English to Scottish law selecting authority indiscriminately. For example her 
discussion of section 25, Theft Act 1968 (going equipped for stealing) claims 
that “it is not, as we have seen, up to the police to prove that he did use 
the tools for a burglary-or that he intended to do so” (p. 108). The authority 
given is an obscure Scottish case of 1955. Appropriate authority shows this 
to be seriously misleading. She is similarly, yet more wildly, misleading in her 
discussions of the burden of proof and mens rea. It is untrue to say, when dis- 
cussing the pressures to be tried in the magistrates’ court, that there can be no 
committals to the Crown Court for sentence (Chap. 7, note 1). It is again 
untrue to say that “in vague offences like breach of the peace the offence 
exists because the police say they observed someone loitering, drunk, bawling, 
shouting, cursing and swearing” (p. 31, author’s emphasis), It is true that 
in practice it is almost impossible to prove otherwise, that in practice convic- 
tion will follow if this is not disproved, and that had the police not been 
present there would have been no arrest, probably no breach of the peace 
and thus no crime. But this does not show that legal rules allow the police 
to define crime and criminals as they wish. Instead it supports the labelling or 
interactionist perspective from which McBarnet is trying to distance herself. 
These are not just tiresome legalistic criticisms. They cast doubt on the main 
theme of the book. McBarnet is trying too hard to turn previous work on its 
head. Her thesis is consequently over-exaggerated. Inadequate research is 
masked by judicious selection of examples from different jurisdictions. 

Secondly, and more fundamental, is McBarnet’s one-dimensional presentation 
of legal rules. In the body of the book all the rules are presented as, con- 
trary to normal expectations, “for crime control” in aim and‘content. This 
failure to appreciate the inherent flexibility and opaqueness of legal rules dis- 
plays an ignorance of the better traditions of legal scholarship as well as 
Dworkin’s attempts to show that legal rules are non-existent anyway. But it 
is important to her thesis in so far as it rests on a dogged insistence on the 
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aim, structure and content of legal rules leading overwhelmingly to convic- 
tion. Almost in parenthesis in the last chapter she finally recognises the am- 
biguity and flexibility of rules. She concludes that the police “break the 
law” because the law allows them to. The law obviously cannot fail to do 
this if it is ambiguous and flexible and so McBarnet’s argument is almost 
tautological. Perhaps it is the restricted breadth of McBarnet’s main argument 
that leads her to overstate its universality. : ; 

Central questions are raised by the ambiguity and flexibility of legal rules 
in the criminal justice system. What, for instance, are the limits of this 
flexibility? Why are judges flexible in this way? How is the law making which 
this amounts to legitimised? Since the law does not force, but only allows, 
the police to “break the law” why do they do so? Some of these questions 
are briefiy discussed in the conclusion. McBarnet points out that judges trans- 
form rules when they are faced with apparently guilty defendants trying to 
escape their “just deserts” through “tebnicalities.” In trying to “do 
justice ” against these individuals the content of rules moves away from due 
process. But there is no deep discussion of these questions, leaving the im- 
pression that their answer lies in some unspoken conspiracy to achieve 
conviction at all costs. 

Take, however, the discussion of the structural weakness of the unrepresen- 
ted defendant in the otherwise excellent Chapter 7. Old research is cited to 
substantiate the claim that most defendants contesting their cases in magis- 
trates courts are unrepresented. Observation alone, let alone recent research, 
would have told McBarnet that this is no longer true of England. A reviewer 
is forced to wonder how true it is of Scotland, where McBarnet did most of 
her empirical work which, however, consisted of only 105 cases. This is more 
than a simple factual error. Representation is largely a question of the grant- 
ing of criminal legal aid. For most non-motoring cases in the magistrates’ courts 
the flexibility of the applicable rules makes this largely a matter of discre- 
tion for the Bench. So Benches choose to interpret these particular rules in 
a way that appears to benefit the defendant. 

The point here is that the central issue in an analysis which takes the law 
seriously should be the nature, role, and transformation by judges of legal 
rules. McBarnet does not appreciate this. For her, expounding the rules is 
central and then (in conclusion) she tries to conceptualise them and fit them 
into a wider social world. This is simply impossible, for only with a coherent 
picture of the nature of rules can their structure and content be expounded 
in a meaningful way. As it is Conviction explains particular rules incorrectly 
and general rule change implausibly. Moreover, a prior consideration of the 
nature and transformation of legal rules would have helped McBarnet to 
achieve her aim of bridging the gap between the state, the rule of law, and 
the everyday diet of lower courts. If McBarnet fails to convince the reader 
because of her non-legal background this is due to little notice being taken 
by her of jurisprudence and the sociology of law, rather than a failure to 
cope with legal technicalities. 

All this is not to say that Conviction is a failure. If it fails convincingly to 
blend legal, sociological and political technique it is partly because McBarnet 
is a pathfinder in that respect. Many of her empirical examples brilliantly 
illuminate the real meaning of the law (or a real meaning of the Jaw) in 
operation. Never again will socio-legal research be able to fail to take the 
law seriously. Some of McBarnet’s insights are invaluable. Our phenomenally 
high conviction rate, for example, has to be seen in the light of adversary 
advocacy that does not attempt to reproduce “the truth.” Instead each side 
presents a case favouring itself, as the Confait affair showed. Only in the 
thetoric of the criminal justice system is the prosecutor a “Minister of 
Justice”: the preparation and presentation of a case is bounded by legal 
rules that can exclude what is experientially revelant but legally irrelevant. 
And the “safeguard” of pre-trial screening by Procurators Fiscal (in Scot- 
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land) or magistrates (in English trials on indictment) “implies that the 
innocent (and the guilty that cannot be proved guilty) are exempted from the 
processes of public proof” (p. 105). The prosecution case is recognised in law 
as having some convincing, if preliminary, proof of the defendant’s guilt, 
reversing the presumption of innocence. 

This is, then, a frustrating book, packed with both errors and insights, and 
held together by a lucid jargon-free style. Everyone interested in criminal 
justice should read it, but with caution. McBarnet is a sociologist but she 
has learnt a lot from lawyers: she knows how to prepare a case and present 
it articulately. Beware McBarnet’s own words. “...a case is partial in both 
senses—partisan and incomplete. The good advocate is not concerned with re- 
producing incidents but producing cases....” Even at £20 for 182 pages 
McBarnet’s advocacy is powerful. 

= ANDREW SANDERS * 
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DWORKIN’S “RIGHT ANSWER ” THESIS AND 
THE FRUSTRATION OF LEGISLATIVE INTENT— 
A CASE-STUDY ON THE LEASEHOLD 
REFORM ACT 


I. THE ‘“‘ RIGHT ANSWER ” THESIS 


Ir is a truth of legal life universally observed that judges in apply- 
ing statutes do not always produce the effects intended by the legis- 
lators. It is a proposition widely asserted that the judges exercise 
discretion, motivated by policies at odds with the legislators. Their 
nefarious enterprise is supposedly facilitated by the parliamentary 
draftsmen, whose linguistic ineptitude is exceeded only by the 
judicial hypocrisy—although it is also said that the process is in- 
evitable because it is in the nature of legal rules to leave judges 
leeway.' The picture is pleasing only to those perversely fascinated 
by the contemplation of frustrated endeavour. 

That view is challenged by among others Ronald Dworkin.? He 


1 Perhaps the clearest instances of such criticism are the occasional, ephemeral 
commentaries in the daily and weekly press. A more fully argued example is J. I. 
Reynolds, “ Statutory Covenants of Fitness and Repair: Social Legislation and the 
Judges ” (1974) 37 M.L.R. 377, challenged in a manner which lends support to the 
argument of this paper in M. J. Robinson, ‘ ‘ Social Legislation’ and the Judges: 
a Note by way of Rejoinder ” (1976) 39 M.L.R. 43. See also Andrew Arden, “ The 
Rent Acts: A Personal View” (1976) 126 New L.J. 319, criticising the judicial 
approach to the Rent Acts, legislation similar to that discussed below. The criticisms 
are nourished by the continuing literature inspired by the rule-scepticism of the 
American realists.*The older literature is well epitomised in Karl N. Llewellyn, The 
Common Law Tradition (1960), App.C. of which a modern English version is given 
in William Twining and David Miers, How to do Things with Rules (1976), pp. 210- 
211. Llewellyn’s own work argues that decisions are “ not foredoomed in logic,” 
although not ‘the product of uncontrolled will which is as good as wayward”: 
ibid. at p. 4; see also ibid. at pp. 213-219, 237. (See also William Twining, Karl 
Llewellyn and the Realist Movement (1973), especially at pp. 32, 254-255, 408, note 
22, for useful observations on the ambiguity of the term “ rule scepticism ” and of 
Llewellyn’s belief in the predictability of the courts he studied.) For more recent 
examples of literature based on the assumption of judicial discretion, see: J. A.-G. 
Griffith, The Politics of the Judiciary (1977), esp. Chap. 8; Robert B. Seidman, The 
State, Law and Development (1978), Chap. 18; Robert Stevens, Law and Politics 
(1979), passim. 

2 Ronald Dworkin, “ Judicial Discretion” (1963) 60 Journal of Philosophy 624; 
Ronald Dworkin, Review of Wasserstrom, The Judicial Decision (1964-65) 75 Ethics 
47; Ronald Dworkin, Taking Rights Seriously (1977, 1978, hereafter TRS) esp. 
Chaps. 2, 3, 4, 13, Appendix; Ronald Dworkin, “No Right Answer?” P. M. S. 
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contends that judicial discretion does not comprehend that “ strong 
discretion” whereby a decision-maker is free from standards set 
by the authority which confers his jurisdiction. While the judge 
may not be bound by rules of law to reach a particular decision, 
there are other legal standards, conveniently labelled “ principles,” 
which for all practical purposes? always determine the correct 
result. Principles are distinguished from policies, the application 
of which entails strong discretion and is a legislative function.+ A 
judge may, as a result of defective juristic technique, make a wrong 
decision. Otherwise he cannot be criticised for a decision, because 
there is a “right answer,” in the sense of one answer alone, re- 
quired by the law. Judicial decisions, therefore, enforce pre-existent 
rights. This contention, which may be called the “right answer 
thesis” is part of Dworkin’s “rights thesis,’ the rest of which is 
not directly in issue here." 


Hacker and J. Raz, Law, Morality and Society (1977), p. 58, and (1977) 53 N.Y.U.L.R. 
1. (Note. (i) TRS, consisting largely of previously published articles, was first published 
in 1977. In the impression of 1978 the Appendix was added. (ii) References hereafter 
to “No Right Answer? ” (to be referred to thus) will be to the version in Law, 
Morality and Society, The other version is slightly longer but not significantly different 
in substance.) 

3 He does not assert that there must always be a right answer: TRS at pp. 279, 
‘359; “ No Right Answer? ” pp. 59, 83-84. 

4 On the distinction between adjudication and legislation, see: Dworkin (1963) above 
note 2, esp. pp. 632-634, 635; Dworkin (1964-65), above note 2; TRS, pp. 82-84, 
86-88; David A. J. Richards, “ Taking Taking Rights Seriously Seriously (1977) 52 
N.Y.U.L.R. 1265, 1306-1313; Kent Greenawalt, “Policy, Rights and Judicial 
Decision ” (1977) 11 Ga.L.R. 991, 1044-1047; David A. J. Richards, “ Rules, Policies 
and Neutral Principles: the Search for Legitimacy in Common Law and Con- 
stitutional Adjudication ” (1977) 11 Ga.L.R. 1069, 1097-1101; Neil MacCormick, 
Legal Reasoning and Legal Theory (1978), esp. pp. 187-188, 242. The strongest 
contrary view in respect of the interpretation of statutes is that such interpretation 
is the exercise of a power of delegated legislation: see, e.g. Douglas Payne, “ The 
Intention of the Legislature in the Interpretation of Statutes ” (1956) 9 C.L.P. 96. 

5 Within the considerable body of commentary on Dworkin’s work, the following 
are especially useful on the “right answer ” thesis: Rolf Sartorius, ‘ The Justifica- 
tion of the Judicial Decision ” (1967-68) 78 Ethics 171; George C. Christie, ‘‘ The 
Model of Principles” (1968) Duke L.J. 649, pp. 656-669; Rolf Sartorius, “ Social 
Policy and Judicial Legislation ” (1971) 8 Am.Phil.Q. 151; Joseph Raz, ‘ Legal 
Principles and the Limits of Law ” (1972) 81 Yale L.J. 823, 843-848; Kent Greenawalt, 
“Discretion and Judicial Decision: the Elusive Quest for the Fetters That Bind 
Judges ” (1975) 75 Col.L.R. 359 (referring to the thesis, at p. 378, as the “no 
discretion thesis”); Noel B. Reynolds, “Dworkin as Quixote” (1975) 123 
U.Penn.L.R. 574; Anon., “ Dworkin’s Rights Thesis” (1976) 74 Mich.L.R. 1167; 
H. L. A. Hart, “Law in the Perspective of Philosophy: 1776-1976” (1976) 51 
N.Y.U.L.R. 538, 545-551; E. Philip Soper, “ Legal Theory and the Obligation of 
a Judge: the Hart/Dworkin Dispute” (1976-77) 75 Mich.L.R. 473; Greenawalt, 
previous note, 1035-1042; Stephen R. Munzer, “ Right Answers, Preexisting Rights, 
and Fairness”? (1977) 11 Ga.L.R. 1055; R. Lea Brilmayer, “‘ The Institutional and 
Empirical Basis of the Rights Thesis ” (1977) 11 Ga.L.R. 1055; MacCormick, previous 
note, passim and esp. Chap. VII, pp. 224-228, 246-255; Michael -Mandel, ‘‘ Dworkin, 
Hart, and the Problem of Theoretical Perspective ” (1979) 14 Law & Soc.R. 57; 
Thomas Morawetz, The Philosophy of Law (1980), Chaps. 1-2; John M. Farago, 
“ Judicial Cybernetics: the Effects of Self-Reference in Dworkin’s Rights Thesis ” 
(1980) 14 Valparaiso L.R. 371; John M. Farago, “ Intractable Cases: the Role of 
Uncertainty in the Concept of Law” (1980) 55 N.Y.U.L.R. 195. Mandel and 
Morawetz argue that the apparent difference of opinion between Dworkin and Hart 
may be explained, at least in part, as a difference in perspective, or as arising from 
a difference between the questions posed. The present paper argues that the difference 
is irreconcilable. 
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The implications of the right answer thesis-are not limited to 
decisions by judges interpreting statutes. They arise with regard 
to any system ‘of adjudication or legal reasoning,.and the answers 
affect our understanding of any society or institution organised 
according to rules, whichever persons have. the function of apply- 
ing the rules to specific cases.* Nevertheless, Dworkin’s argument 
raises issues which are narrowly empirical. He proposes a descrip- 
tion of the manner in which judges decide cases not determined 
by legal rules (“hard cases”) in the legal systems. of the United 
States and Britain.” His critics question. his accuracy. The debate 
has been more notable for generality of reasoning than for full 
analysis of specific decisions.* Yet Dworkin’s descriptive arguments 
can be tested only by such analysis. 

This paper will discuss in moderate detail one recent English 
episode on the application of a statute. Jones v. Wrotham Park 
Estates, on the Leasehold Reform Act 1967, appears prima facie 





6 Soper, previous note, p. 495 note 72; John Griffiths, “ Review” (1978) 53 
N.Y.U.L.R. 1124, 1138 note 58. Cf. Hart, “ American Jurisprudence Through English 
Eyes: the Nightmare and the Noble Dream ” (1977) 11 Ga.L.R. 969, 969-970, com- 
menting on the concentration by American Jurisprudence on the judicial process. 

7 Dworkin’s entire theory is said to be descriptive by, e.g. Soper, above note 5, 
p. 474. Cf. Dworkin, TRS, pp. 350-353, arguing that his rights theory is not exclusively 
descriptive but also conceptual (of a certain type, there explained). However, he 
accepts that “ the details of a particular legal system ” are relevant to his arguments, 
“though not necessarily decisive” (ibid. at p. 352). He argues that the opposing 
theory of “ positivism ” may be refuted, or at least weakened, by showing that it 
gives a wrong account of one particular legal system. In a passage written earlier 
he spoke of the way hard cases “ characteristically are and should be” decided: 
ibid. at p. 84. And his argument for his “ right answer ” thesis proceeds by repeatedly 
testing his own and opponents’ pictures of decision making against socially accepted 
conceptions of the judicial process. On this issue he appears to be in irreconcilable 
„controversy with Hart, The Concept of Law (1961), Chap. VII, and Sartorius (1967- 
78, 1971), above note 5. Cf. Mandel, above note 5; Morawetz, above note 5, 30-31, 
53-59. Some critics, e.g. Farago in his two complementary articles, above note 5, 
assume the thesis to be conceptual, and to be refutable by conceptual arguments. 
They seem to succeed only in showing that cases which lack right answers are not 
logically impossible in legal systems. 

8 There is a brief discussion of a series of cases in Ronald Dworkin, Review of 
R. Cover, “ Justice Accused: Anti-Slavery and the Judicial Process ” (1975) Times 
Literary Supplement, 1437 (December 5), and a discussion of one case in Ronald 
Dworkin, “ How to Read the Civil Rights Act” (1979) New York Review, 37 
(December 20). In TRS Dworkin discusses three cases in relation to his right answer 
thesis, none of them being analysed fully: ibid. at pp. 35-36, 83-84; he refers briefly 
to others. In “No Right Answer? ” he discusses none, although he appeals from 
time to time to the reader’s acquaintance with legal systems, e.g. at pp. 62-63, 
83-84. The only instances of detailed discussions of examples in his critics’ writings 
are: Christie, above note 5, pp. 657-667; Thomas D. Perry, “ Judicial Method and 
the Concept of Reasoning ” (1969) 80 Ethics 1 (not primarily directed at Dworkin), 
p. 18, note 4; Anon. (1976), above note 5, pp. 936-941; Hart, above note 8, esp. p. 
550 note 62; Stanford Levinson, “ Taking Law Seriously: Reflections on ‘ Thinking 
Like a Lawyer’ ” (1978) Stan.L.R. 1071, 1084-1088 (with a. sharp rebuke to Dworkin 
on this at E 1084); MacCormick, above note 4, providing a wealth of examples 
throughout; J. Denvir, “ Professor "Dworkin and an Activist Theory of Constitutional 
Adjudication ” (1980) 45 Albany L.R. 13, 45-54. The critics’ examples are generally 
said to refute Dworkin’s argument. The need for empirical investigation is urged 
by: Hart, previous note, p. 144; Graham Hughes, “Rules, Policy and Decision 
Making ” (1968) 77 Yale L.J. 411, 438-439. 

9 ales 33 P. & C.R. 304; 240 E.G. 804 (Lands Tribunal); [1980] A.C. 74 (C.A. 
and H.L 


124 ` THE MODERN LAW REVIEW [Vol. 45 


a hard case. The House of Lords unanimously reversed a unanimous 


‘decision of the Court of Appeal. Thus, if there was a right answer, 


a number of judges were in error. Moreover, the House of Lords 
upheld a transaction designed to frustrate the legislative objective. 
In this case analysis is not impeded by difficulty in defining the 
notion of legislative intent, or discerning the particular intent, 
because that, intent, however it be defined, was clearly demon- 
strated by the tenor of the Act, the parliamentary debates on its 
enactment, the observations of all the judges, and the parliamentary 
debates on the Act passed subsequently with the sole purpose of - 
reversing the decision.!° Thus, if the House of Lords reached the 
“right answer,” there must, apparently, have been a serious defect 
in the statute, the canons of statutory interpretation, or both. 


II. THe ISSUES AND DECISIONS IN JONES v. WROTHAM PARK ESTATES 
1. The Episode in Outline 


The main object of the Leasehold Reform Act 1967 is “ to enable 
tenants of houses held on long leases at low rents to acquire the 
freehold or an extended lease,” 1 at prices below those of the open 
market. Its enactment was opposed by the Conservative Opposition 
on the ground that it was expropriatory, and that the benefits of 
the expropriation accrued to private persons.’? 

Wentworth Securities Ltd. (Wentworth, also referred to as “ the 
freeholders ”) were landlords of an estate of 106 houses, the tenants 
of which qualified to benefit from the Act. Wentworth’s legal ad- 
visers devised a “somewhat odd, possibly unique and certainly 
ingenious transaction” ° with Wrotham Park Settled Estates 
(Wrotham, or “the reversioner ”). The object was to increase con- 
siderably the price to tenants of acquisition of the freehold (en- 
franchisement). Jones v. Wrotham Park Estates was an action by 
one of the tenants,’ supported by a tenants’ association, to test the 
validity of this device. The Lands Tribunal held it valid, the Court 
of Appeal held it invalid, and the House of Lords held it valid. 
Two months later the Leasehold Reform Bill 1979 was introduced 
into Parliament to reverse it. It passed rapidly through both 
Houses, spokesmen for both main parties agreeing that the decision 
had defeated the purpose of the 1967 Act.!° 


10 For the parliamentary second reading debates on the two Acts, see: H.C.Deb., 
Vol. 742, ser. 5, cols. 1271-1394 (March 7, 1967); H.L.Deb., Vol. 284, ser. 5, cols. 
13-29, 37-77 (June 26, 1967); H.C.Deb., Vol. 963, ser. 5, cols, 1287-1319 (March 7, 
1979); H.L.Deb., Vol. 399, ser. 5, cols. 1939-1943 (April 4, 1979). For the opinions of 
the judges, see e.g. [1980] A.C. 74, 105c-d (Lord Diplock), 106h-107a (Lord Salmon). 

11 Leasehold Reform Act 1967, long title. 

12 Parliamentary debates, above note 10. 

13 [1980] A.C. 74, 106f (Lord Salmon). 

14 It was instituted by Mr. and Mrs. Jones jointly. Mr. Jones died before the 
Lands Tribunal hearing. 

15 H.C.Deb., Vol. 962, ser. 5, col. 1325 (February 15, 1979). 

16 H.C.Deb., Vol. 963, ser. 5, cols. 1290 (Mr. Freeson, for the Government), 1296 
(Mr. Rossi, for the Opposition) (March 7, 1979). The Conservative Opposition opposed 
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The episode -was expensive to a number.of individuals and to the 
public. A case was fought up to the House of Lords. An Act was 
drafted and enacted. Since that Act was not retroactive,” Went- 
worth’s device was successful as far as Mrs. Jones and her fellow 
tenants were concerned. 


2. The Scheme of Avoidance 


Landlords have allegedly adopted several methods to avoid the Act, 
but none would have prevailed against persistent and well-organised 
tenants.‘* Wentworth’s method was more sophisticated, seeking to 
override the legislative policy by exploiting the statutory rules for 
determining the price payable on enfranchisement. 

The Act entitles a qualified tenant to require the landlord to grant 
him an “extended lease,” that is, a lease taking immediate effect 
and lasting for 50 years longer than the current lease.1® The right 
to enfranchisement may be claimed instead or subsequently.” The 
provisions for calculating the payment in either case are based on 
the premise that a house on land held on a long lease at a ground 
rent ought to be regarded as the tenant’s absolute property, not as 
part of the land.” If the tenant chooses to extend the lease, the 
rent is to be a ground rent.” If he chooses enfranchisement, the 
price is generally that set by section 9 (1), which seeks to determine 
the BEE! value of the site. It provides: 


. the price payable for a house and premises... shall be 
ae amount which at the relevant time the house and premises, 
if sold in the open market by a willing seller..., might be 
expected to realise on the following assumptions: 

(a) on the assumption that the vendor was selling for an 
estate in fee simple, subject to the tenancy but on the 
assumption that this Part of this Act conferred no right 
to acquire the freehold; and if the tenancy has not been 
extended under this Part of this Act, on the assumption 
that...it was to be so extended;. 


In Jones v. Wrotham Park Estates the tenant sit a yearly rent of 
£15, and the sum payable on the basis of section 9 (1) would have 
been £300. 


the original design to invalidate retroactively transactions entered into between 1966 
and 1979. As the dissolution of Parliament and a general election were imminent the 
Labour Government could not press the Bill through against opposition, and accepted 
an amendment to exclude such cases, while undertaking to pursue the original plan 
if returned to power. 

17 Previous note. . 

18 Landlords have been said to: serve delapidation notices on tenants who sought 
enfranchisement; prevaricate in negotiations; offer enfranchisement at exorbitant 
prices to tenants who might not know their rights or who would be reluctant to go 
to the Lands Tribunal. See House of Commons second reading debate on the 1979 
Act, above note 10; also Geoff Green and Ann Stewart, “ Why the Leasehold Reform 
Act is not Working ” (1975) 125 New L.J. 400. 

19 Leasehold Reform Act 1967, ss. 1 (1), uM (1). 

20 Ibid. ss. 1 (1), 8 (1). A 

21 Above note 10. 

22 Leasehold Reform Act 1967, s. 15 (2). 
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Wentworth’s opportunity was provided by a further provision, 
designed for cases where there were two-or more reversioners. For 
eas cases Schedule 1, paragraph 7 (1) (6) provides: 


‘a separate price shall be payable in accordance with section 
9 for each of the interests superior to the tenancy in posses- 
sion, and... section 9 shall apply to the computation of that 
price with “such modifications as are appropriate to relate it 
to a sale of the interest in question subject to any tenancies 
intermediate between that interest and the tenancy in 
possession, ...” 


Superior leases need not antedate the tenant’s lease. 

For each of the 106 properties Wentworth interposed a lease of 
their reversion to Wrotham. Normally this would not have increased 
the total price of enfranchisement. An economically rational third 
party would not accept a concurrent lease at a rent with a capita- 
lised value higher than that of the landlord’s interest, and the effect 
would normally be to reduce the price payable on enfranchisement 
to the head landlord by a sum approximately equal to that becom- 
ing payable to the third party. However, this particular concurrent 
lease was on terms extremely disadvantageous to Wrotham, thereby 
conferring on Wentworth a benefit which increased the price to 
which Wentworth was entitled on enfranchisement to £4,000. En- 
franchisement would in these circumstances relieve Wrotham of a 
heavy liability—but, while they would obviously not be entitled to 
‘compensation, the Act made no provision for them to reimburse 
the tenant. 

This arrangement would, without further qualification, have been 
too crude. If the tenant had not immediately sought enfranchise- 
ment, Wrotham would have been committed to pouring out annual 
rents to Wentworth far in excess of the £15 Wrotham would receive 
from the tenant. But if Wentworth had then gratuitously waived 
their rights, the agreement would have been revealed as a sham, in 
which case it would have been disregarded in assessing the price of 
enfranchisement. Instead, the agreement itself provided that initially 
Wrotham would pay a peppercorn rent. This was to increase to a 
rack rent if and when any new sub-lease was granted. As we have 
seen, the price payable to each landlord is, under Schedule 1, para- 
graph 7 (1) (6), to be computed according to section 9. That section 
provides that the price is to be assessed on the assumption inter alia 
that the tenant has obtained an extended tenancy under the Act. 
Thus the assumption on which the price of Wentworth’s interest 
was to be computed was to incorporate an assumption that Went- 
worth had become entitled to the enhanced rent from Wrotham. 

There remained still an obstacle to success. The Act envisaged 
the possibility that an acquisition of an extended tenancy could 
leave an intermediate landlord encumbered with a tenant in posses- 
sion for a long period paying a rent less than he was himself obliged 
to pay. Schedule 1, paragraph 11 (2) provided that in this case the 
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intermediate landlord might surrender his lease. This without more 
would have given Wrotham a right of surrender in the event of the 
tenant’s taking an extended tenancy. Therefore, in computing the 
price of enfranchisement, the assumption required under section 9 
(1) that the tenant had taken an extended lease would have incor- 
porated the further assumption that Wrotham had a right of surren- 
der, and so the claim to an enhanced price on enfranchisement 
would have collapsed. To prevent this, Wrotham covenanted not 
to exercise their right of surrender. So that this covenant could not 
be regarded as a sham, it was made for valuable consideration, this 
being a reduction of Wrotham’s rent to a peppercorn for a sub- 
stantial period ** beginning on the expiry of the tenant’s extended 
lease. This reduction, while a real consideration, would take effect 
so far in the future that it could scarcely affect the valuation of 
Wentworth’s interest. 

The agreements were executed on October 6, 1973. The tenant’s 
statutory notice calling for the freehold was.dated October 5 but 
served on October 8. The tenant applied to the Lands Tribunal to 
determine the price of the freehold. 


3. Application of the Law to the Scheme 


Lest we be overwhelmed by a sense of absurdity on contemplating 
the Wentworth-Wrotham agreement, it must be stated that there 
was excluded from the start the argument that the agreement was 
a sham.*4 Certainly the agreement was a very bad bargain for 
Wrotham, considered as lessees. Moreover, it emerges, although 
mistily, that Wentworth and Wrotham were not unconnected with 
each other: there was at least one common director,’ and Went- 
worth were the trustees of a family trust of a family which was 
also beneficially interested in Wrotham.”* Enhancement of the price 
of enfranchisement was the intended object, not an incidental 
result of the agreement.?” However, counsel for the tenant con- 
ceded that the agreement was not a sham, and the case therefore 
had to be decided on the basis that it was genuine. Experienced 
counsel having considered the point, it seems reasonable to assume 
that a challenge to the genuineness of the agreement would have 
failed.” Two arguments were put for the view that the scheme did 








23 The period was to be “ until the expiration of a period equal to twice the actual 
duration of [the tenant’s] sub-lease or the expiration of the term hereby granted 
(whichever shall last occur)”: [1980] A.C. 74, 110b. A portion of the paragraph . 
has apparently been omitted at P. 79d. 

24 Defined as “acts done or documents executed by the parties to the “sham” 
which are intended by them to give to third parties or to the court the appearance 
of creating between the parties legal rights and obligations different from the actual 
legal rights and obligations (if any) which the parties intended to create”: Snook 
v. London and West Riding Investments Ltd. [1967] 2 Q.B. 786, 802 (Diplock L.J.). 
Allegations, sometimes successful, of shams have been prominent in relation to 
agreements circumventing the Rent Acts. On recent cases, see Martin Partington 
(1979) 42 M.L.R. 331. 25 [1980] A.C. 74, 78f. 

26 Ibid. at p. 108b. 27 Ibid. at p. 83f, 106f, 110c. 

28 However, one M.P. who spoke on the Second Reading of the 1979 Bill asserted 
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not, according to section 9 (1) and Schedule 1, result in an enhanced 
price for enfranchisement. It will be submitted that neither was 
consistent with the existing law. They were put only to the House 
of Lords, which rejected them both. Lord Russell of Killowen de- 
livered the principal speech. The other members expressed con- 
currence with his reasons, Lords Diplock and Salmon adding brief 
observations. 

First, it was argued that the case revealed a gap in the Act, which 
the court ought to fill. This perhaps referred not to a gap in the 
usual sense of a failure to cover a certain fact-situation (a casus 
omissus, lacuna), but to a covering of a fact-situation by provisions 
inappropriate to the statutory objective.** The argument is the main 
issue in the speeches of Lords Diplock and Salmon. 

Both accepted that Parliament would have provided differently 
for the present case had it been foreseen. Lord Diplock indicated 
that it was sometimes possible to read additional words into an Act, 
but only if it was certain which words Parliament would have 
included had it, considered the problem. If this condition was 
absent, as in the present case, an attempt to repair the omission 
would “cross the boundary between construction and legislation,” 
and be “a usurpation of a function which under the constitution of 
this country is vested in the legislature to the exclusion of the 
courts.” *° Lord Salmon cited authority to show that it was “ well 
settled ” that the courts could not fill a gap.** 

The result does not seem to have been dictated by a rule.*? Of the 
three cases cited by Lord Salmon, only one was a decision of the 





that it was a sham: H.C.Deb., vol. 963, ser. 5, col. 1310 (March 7, 1979), Other 
possible circumstances of a genuine agreement in such terms were suggested by 
counsel [1980] A.C. 74, 100e, and impliedly accepted by Lord Russell, ibid. at 
p. 113c. 

29 Lord Diplock referred to an “ omission” (ibid. at p. 105g, h) and a “ gap” 
(ibid. at p. 106a); Lord Salmon to a “ gap” (ibid. at p. 107a). Cf. Rupert Cross, 
Statutory Interpretation (1976), pp. 10-13, on the casus omissus, and remarking, “ the 
problems which commonly confront the courts are of a more subtle nature.” 
Gladstone v. Bower [1960] 2 Q.B. 384, cited by Lord Salmon, concerned a gap in 
that sense. 

30 [1980] A.C. 74, 105c-106a. This passage cites, as an instance where the omission 
was supplied, Kammins Ballrooms Co. Ltd. v. Zenith Investments (Torquay) Ltd. 
[1971] A.C. 850, in which Lord Diplock’s speech had explicitly exemplified this 
approach: ibid. at pp. 879f-882¢. 

31 [1980] A.C. 74, 106h-107b. The cases cited were: Brandling v. Barrington 
(1827) 108 E.R. 523, 527; Gladstone v. Bower above note 29; Johnstone v. Moreton 
[1980] A.C. 37. In the last case Lord Salmon had relied upon the first two: ibid. at 
p. 50d. But he had also held that there was no gap in that case: ibid. at p. 50f. 

32 It might be argued that there was an applicable rule, which was ignored. Cross, 
applying Dworkin’s distinction between rules and principles to the canons of statutory 
interpretation, finds a rule that statutory words “ must not be given a meaning they 
cannot, by any stretch of imagination, bear”: op. cit. above note 29, pp. 27-34. 
This might have been applicable. However, it is submitted that this “rule” is 
subject to such qualification, according to the authorities, that it must be doubted 
whether it is not a principle (carrying more or less weight), rather than a rule (which 
would be binding). See: Luke v. I.R.C, [1963] A.C. 557, 577 (Lord Reid, whom 
Cross cites for the “ mule”); Western Bank Ltd. v. Schindler [1977] Ch. 1. Colin 
Tapper, “ A Note on Principles” (1971) 34 M.L.R. 628, suggests in passing that 
“the canons of statutory interpretation ” are principles. 
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House of Lords. Lord Diplock cited one illustrative case, but 
distinguished it.** But the result does seem to have been required 
by principles. Admittedly the canons of statutory construction, 
when examined as a general body, appear uncertain and contro- 
versial. Moreover, there appears to have been a change during the 
past quarter-century towards giving less weight to the principles 
of literal construction as against those of purposive construction, 
and this makes a precise statement of current law difficult. Never- 
theless, it seems that the authorities establish a set of principles in 
which relatively great weight is given to a cautious limitation of the 
courts’ ability to supply deficiencies in statutes. The general under- 
standing of this bases it on a view of the proper constitutional 
relationship between the legislature and judiciary, referred to for 
support by Lord Diplock.** i 

The tenant’s second main argument in the House of Lords ques- 
tioned Wentworth’s interpretation of the provision in section 9 (1) 
that, in computing the price of enfranchisement, it should be 
assumed that an extended lease had been acquired. It was argued 
that the provision was intended merely to secure for a tenant the 
benefit of the right to an extended lease, that is, to reduce the 
price of enfranchisement. It was not intended to postulate an actual 
extended lease with all its implications in the circumstances of each 
case. ; 

Lord Russell rejected this on the ground that it would produce 
inconsistent results. If the tenant had first actually obtained an 
extended lease, thus triggering Wrotham’s liability to pay an in- 
creased rent, and had thereafter applied for enfranchisement, the 
argument could not have been advanced. She should not be entitled 
to pay the lower price in the present case merely because she had 
applied for enfranchisement alone. The intention of section 9 (1) 
was clearly to produce the same result whether. or not an extended 
lease was first acquired.** 

The decision may be expressed thus: even if the tenant’s argu- 
ment did not conflict with a necessary implication of section 9 (1), 
it must be rejected because it would produce an anomaly. Thus the 
court did not decide whether it was bound by the statutory rules to 
reject the argument. The issue was determined by the well-estab- 


33 Johnson v. Moreton, above note 31. 

34 Above note 30. 

35 The clearest and fullest recent statement of this view is in Stock v. Frank 
Jones (Tipton) Ltd. [1978] 1 W.L.R. 231, 236e-237f (Lord Simon of Glaisdale). 
See also: Brian Abel-Smith and Robert Stevens, Lawyers and the Courts (1967), 
pp. 121-125, 285-289, 295-298; Maxwell on the Interpretation of Statutes (12th ed., 
P. St. J. Langan, 1969), passim and especially pp. 236-238; Craies on Statute Law 
(7th ed., S. G. G. Edgar, 1971), especially pp. 64-79; Cross, op. cit., above note 29, 
Chaps. I and II. Recent periodical literature generally adheres to this view: see, e.g. 
John Snell (1976) 39 M.L.R. 402. In the parliamentary debates on the amending 
Bill, while all speakers regretted the result of the case, only one stated that the court 
ought to have interpreted the statute differently: H.C.Deb., Vol. 963, ser. 5, cols, 
1311-1312 (March 7, 1979). 

36 [1980] A.C. 74, 111b—c. 
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lished principle that like cases be treated alike. Again the court did 
not exercise discretion, despite the fact that it did not apply a rule. 
_ A Subsidiary argument was briefly considered. Counsel for the 
tenant suggested that the scheme of the Act required that section 
9 (1) be construed so as to limit the total price to the investment 
value of the reversion subject to an extended lease. This was rejected 
on the ground that Schedule 1 clearly required that separate prices 
be calculated in cases of sub-leases.*’ Possibly even this argument 
of the tenant was not excluded by any logically necessary interpre- 
tation of the rules. Nevertheless, it would have required an approach 
even more remote from accepted law than the “filling the gap” 
argument. 


4. Applicability of the Anti-Avoidance Section 


On this issue the House of Lords differed from the Court of Appeal. 
It depended on section 23 (1), which provides: 


“...any agreement relating to a tenancy (whether contained 
in the instrument creating the tenancy or not and whether made 
before the creation of the tenancy or not) shall be void in so 
far as it purports to exclude or modify any right .to acquire the 
freehold..., or provides for... the imposition of any penalty 
or disability on the tenant in [the event of a tenant acquiring or 
claiming any such right].” 


Argument occurred over three phrases. 

“ Relating to [the] tenancy.” It was argued for Wentworth that 
section 23 (1) could have no application because their agreement 
with Wrotham did not relate to the tenancy. The Lands Tribunal 
agreed on the ground that the tenant was not a party to the agree- 
ment. This ground was rejected in the Court of Appeal, which held 
that there was no reason to limit section 23 (1) by holding that the 
tenant must be a party to any agreement affected by it.** This result 
would seem to be required by the words. It was not challenged in 
the House of Lords.*° 

The Court of Appeal further held that the agreement was one 
“relating to ” the tenancy. The House of Lords found it unneces- 
sary to discuss the issue because, as we shall see, it held that the 
agreement met one of the other qualifying conditions of section 23 
(1). The Court of Appeal reasoned that the agreement was capable 
of applying to, affected, or bore upon the statutory right of enfran- 
chisement, and was intended to do so; and that this right was 
annexed by the Act to the tenancy. It may be objected that it is 
-difficult to give a precise meaning to the statutory expression. Most 
things are related to most other things, in one way or another.“ 


37 Ibid. at pp. 106a~b, 111d. 

38 Ibid. at pp. 86c—, 88e-f, 91e-f. 

39 Ibid. at pp. 99e, 114c-d. 

40 Ibid. at pp. 86e-f, 88g-89b, 91g-92b. 41 Ibid. at pp. 111g-112a, 114c~d. 
42 David Hume, A Treatise of Human Nature (1739) Bk, I, Pt. I, Secs. IV-V. 
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The statute does not specify a type of relation. It might, therefore, 
seem that a court could have decided this issue either way. How- 
ever, arguments advanced, and not judged upon in the House of 
Lords ** suggest that legal reasons could-have been found to justify 
an answer one way. It could be argued that, to give the phrase some 
effect, it must be limited to certain types of relations. On the other 
hand, there is authority for arguing that such a section should be 
construed widely, and that this is stronger than arguments for a 
narrow construction.44 The agreement in issue had referred 
explicitly to the statutory rights, and had been made with the inten- 
tion of affecting their exercise. It thus seems possible that, although 
the issue was hard, a stronger argument could have been made for 
one answer than for the other. (The hesitancy in the conclusion 
will be mentioned later.) - +. 

“ Provides for... the imposition of any penalty.” The argument 
for the tenant that the Wentworth-Wrotham agreement was within 
these words was rejected by the Lands Tribunal, the Court of Appeal 
and the House of Lords.** In contract law “ the essence of a penalty 
is a payment of money stipulated in terrorem of the offending 
party,” and it is contrasted with “a genuine’... pre-estimate of 
damage.” 4 The Wentworth-Wrotham agreement relied upon the 
operation of statutory provisions for determining a “ price.” It 
seems clear that the enhanced payment would be a “ genuine pre- 
estimate” of the loss to Wentworth caused by enfranchisement.*’ 
Hence the established legal meaning of “ penalty” did not include 
the enhanced payment in this case. This decision seems to follow 
from legal rules. 

“ Modify any right to acquire the pebi 48 Did these words 
comprehend the effect of the Wentworth-Wrotham agreement to 
increase the price of exercising the right from £300 to £4,000? The 
Lands Tribunal held that they did not, because the right remained 
“ absolute and unqualified.” +° In the Court of Appeal Orr and Goff 





43 [1980] A.C. 74, 99c-101a, 103a-c. 

44 Cf, the argument at ibid. at p. 98d-g, impliedly discounted or rejected aty 
p. 113d-e. 

45 (1976) 33 P. & C.R. 304, 309; 240 E.G. 804, 805; [1980] A.C. 74, 87a-b (Orr 
L.J., holding that the agreement did not “ provide ‘for ” the imposition of a penalty), 
pp. ‘89h-90b (Goff L.J., inclining to reject the argument both because the agreement 
did not “ provide for ” the penalty and because neither the agreement nor its effect 
was a “ penalty or disability ”), p. 92b-c (Stephenson L.J., agreeing with the reasons 
of Orr and Goff L.JJ.); p. 114b-c (Lord Russell, “ content to agree ” with the 
lower courts). ` 

48 Dunlop Pneumatic Tyre Co. Ltd. v. New Garage and Motor Co. Ltd. [1915] 
A.C. 79, 86 (Lord Dunedin). 

47 Cf. the device, held to be a penalty, in the contemporaneous case Stevenson 
& Rush (Holdings) Ltd. v. Langdon (1978) 249 E.G. 743. 

48 More fully quoted, the section refers to “any agreement ...[which] purports 
to...modify etc.” It is unnecessary to discuss the subsidiary argument on the 
meaning of “ purports to,” because the Court of Appeal held itself bound by a 
previous decision and the House of Lords did not decide the issue: [1980] A.C. 74, 
85g, 89c-d, 92g, 101b-c, 103c, 114d. 

49 (1976) 33 P. & C.R. 304, 308; 240 E.G. 804, 805. 
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L.JJ. held that the price of the right had been £300 until the right 
was exercised, that the agreement caused the exercise of the right 
to increase the price to £4,000, and that the agreement therefore 
modified the right.°° Stephenson L.J. “took a broad line.” ** The 
purpose of section 23 (1), he argued, was to preserve the statutory 
right from being “ taken away, or restricted, or made more difficult 
for the tenant to acquire or claim.” The agreement was valid only 
if “the terms on which the freehold [was] acquired [were] not 
modified by increasing the purchase price.” 5 He could “not 
believe that the legislature intended to allow a landlord...to 
reduce the apparent value of the tenant’s right by ingenious devices 
of this kind.” ** No judgment discusses the meaning of the vital 
words “ modify [the] right.” The House of Lords held that the 
agreement modified “ the terms on which the tenant [might] acquire 
the freehold, but [did] not modify the right itself.” 5t The right was 
“a right to acquire all the reversionary interests at a total of the 
market prices appropriate to the various reversionary interests in 
whatever circumstances might affect those reversionary interests at 
the time of notice of enforcement.” * 

What, then, was the correct formulation of this “ right to acquire 
the freehold” which must not be “ modified ”? Was it the right to 
acquire irrespective of price; or the right to acquire at the price 
applicable under the statute, disregarding any agreement relating 
to the tenancy; or the right to acquire at the price applicable in 
the circumstances obtaining at the time of enfranchisement? Any 
argument that one interpretation alone is intrinsically necessary 
would distinguish between the essential and the non-essential charac- 
teristics of a thing. While the common law has sometimes committed 
this philosophical solecism,** it cannot support a decisive argument. 
Thus the statutory rule does not answer the question. Neither does 
there appear to be a principle determining whether such a section 


~- Should be construed favourably to the landlord (because the Act is 


expropriatory) or to the tenant (because the section is an anti- 
avoidance provision), since there are authorities for each of these 
opposing views, which are fairly evenly balanced.” 

However, it is established for other legal issues that a right is not 
modified when its material consequences are changed. The House 
of Lords gave the analogy of company law, where it has been held 
that voting rights of a class of shareholders are not “ varied ” by 





50 [1980] A.C. 74, 86h-87a, 89d-f. 

51 Ibid. at p. 112G (Lord Russell). 

52 Ibid. at pp. 91a, 93a. Emphasis added. 

53 Ibid, at p. 93b. 

54 Stated as counsel’s contention, ibid. at p. 113c-d. Held to be “ compelling,” 
ibid. at p. 114a. 

55 Ibid. at p. 113a, approved as was the other contention, previous note. 

56 Glanville L. Williams, “ The Doctrine of Repugnancy ” (1943) 59 L.Q.R. 343; 
(1944) 60 L.Q.R. 69, 190. 

57 The House of Lords declined to accept one as weightier: [1980] A.C. 74, 
98d-99b, 103a-b, 113d—e. 


Mar. 1982] DWORKIN’S “RIGHT ANSWER ” THESIS 133 


the sub-division: of other, shares so as to give their holders more ' 
votes of equal weight,** nor “affected... in any manner” by the 
creation of more shares carrying equal rights. We might add an 
analogy with the rule of contract law that a mistake as to the value 
of a thing contracted for does not avoid the contract.® Such 
instances are best explained by a principle that a right is considered 
to be unaffected by a change in its material, and especially its econo- 
mic effects. This can be related to the more fundamental principles 
of the British capitalist legal system, in which the prices of rights 
are set at variable levels, by individuals negotiating within a free 
market, and in which the law enforces the minimum of immutable 
characteristics of rights. The critic might add that the principle 
assists the exploitative function of such law, contributing to an 
ideology of legal equality (including the principle that all persons’ 
rights, acquired under generally applicable rules, are maintained) 
while enabling domination by an economic class (so that, for 
example, a tenant’s right of enfranchisement may be rendered 
practically nugatory by multiplying its price). Both sympathiser and 
critic may accept that at present this principle “figures in the 
soundest theory of law that can be provided as a justification for 
the explicit substantive and institutional rules of the jurisdiction,” . 
and therefore is an established legal principle.** It is submitted that 
it provided the right answer to the question whether the Wentworth- 
Wrotham agreement modified the right of enfranchisement. The 
agreement did not, and in deciding otherwise the Court of Appeal 
was wrong, not merely exercising discretion in a manner not 
favoured by the House of Lords. i : 


II. CONCLUSIONS 
1. On Legal Reasoning 

To each of the questions in Jones v. Wrotham Park Estates there 
appears to be a right answer.®°? According to the analysis two ques- 
tions were answered by rules. The others were “hard.” I have 
argued that they were answered by legal principles. 

The answers I have proposed are those accepted by the House 
of Lords, although it would not be necessary for the “right 





58 Greenhalgh v. Ardern Cinemas Ltd. [1946] 1 All E.R. 512. 

59 White v. Bristol Aeroplane Co. Ltd. [1953] 1 Ch. 65. 

60 Anson’s Law of Contract (25th ed, A. G. Guest, 1979), pp. 292-298. This 
discusses the distinction between the quality and the substance of a thing, admittedly 
an unsatisfactory distinction: above note 56. But it seems clear that the value of 
a thing is regarded as a quality. j 

61 This definition of a principle is given by Dworkin, TRS at p. 66. See also ibid. at 
pp. 108-109, 116-117. I would submit that MacCormick presents an almost identical 
view of “ principles ”: see, e.g. MacCormick, above note 4, pp. 156-157, But this 
is not MacCormick’s opinion: cf. ibid. at pp. 231-233, 259-262. The other issues 
raised there do not need discussion here. . ue f 

62 A possible exception is the question whether the: Wentworth-Wrotham agreement 
was one “relating to” the tenancy, to which I return below. 

63 Whether an agreement to which the tenant was not a party could be one 
“relating to” the tenancy; and whether the increase in price was a “ penalty.” 


134 THE MODERN LAW REVIEW [Vol. 45 


answer” thesis to show this. The object has been to show not that 
the House of Lords was right, but, by analysing the issues in the 
light cast by the arguments advanced in the litigation, that there 
was indeed a right answer to each question. 

The style of language and the types of arguments displayed in 
the episode suggest that the “‘right answer” thesis is widely 
accepted.** The courts speak in terms of a duty to give the right 
answer. In particular, the issue on which the House of Lords 
reversed the Court of Appeal is not discussed as a matter of discre- 
tion. The House of Lords does not say that it prefers to adopt a 
different view, but that it “ cannot accept ” °% the views of the Court 
of Appeal, and that the contentions for the appellant are “ com- 
pelling.” °° Moreover, a comparison of the judgments with the 
speeches in Parliament on the amending Act of 1979 ®© demonstrate 
the distinction between the judicial and legislative functions. Unlike 
the judges, the legislators argue in terms of “ putting right” 
anomaly or a “ mistake ” by Parliament, that is, in terms of policies, 
not principles.“ There is virtually no overlap of arguments.*®° 

On one aspect the illustration goes further than Dworkin. The 
various principles can all be supported by legal authority in the 
form of case law. Thus the analysis supports the view that the prin- 
ciples of a legal system have a common pedigree, such as that pro- 
vided by Hart’s rule of recognition. Sartorius has argued for this 
view, whereas Dworkin denies such a unitary source of legal 
validity.”° 


64 I do not refer here to the “ judgment idiom ” discussed by Roger Brownsword 
(1979) 42 M.L.R. 562. He takes as his premise the exercise of (strong) judicial dis- 
cretion, which I contest. My argument implies that his proposals for “a new juris- 
prudential focus” are based on mistaken assumptions about such discretion: see 
his “ Jurisprudence: A New Focus? ” (1979) 129 New L.J. 313. 

65 [1980] A.C. 74, 113h. 

66 Ibid. at p. 114a. Dworkin frequently places reliance on such customary modes 
of expression. There could perhaps be a justification for their use even if there were 
not always a right answer: Rolf Sartorius, “ Bayes’ Theorem, Hard Cases, and 
Judicial Discretion ” (1977) 11 Ga.L.R. 1269. But this seems unlikely to be the 
motive. Some writers who disagree with Dworkin’s thesis, or are unaware of it, 
insist that judges deceive themselves, and evade the responsibility of conscious choicé 
on policy grounds. See, e.g. Warren Lehman, “ How to Interpret a Difficult Statute ” 
(1979) Wis.L.R. 489. However, courts in the U.S.A. seem to assert strong discretion 
with some frequency: see Brilmayer, above note 5, pp. 1185-1196. English courts 
may have moved in this direction in the past 20 years: examples may be found in 
Stevens, above note 1. However, a study of the cases needs to take care to distinguish 
dicta asserting arguments by analogy from dicta which truly assert strong discretion. 

67 Above note 10. 

68 Opening speech of Mr. Rossi for the Opposition: H.C.Deb., Vol. 963, ser. 5, 
cols. 1296, 1298 (March 7, 1979). 

69 See above note 4. The illustration does not lend support to Raz’s assertion 
that “on various occasions the courts are entitled to rely on every reason which is 
endorsed by part of the community for some purpose or other ”: Raz, above note 5, 
p. 844. See also Dworkin’s hypothetical example, Dworkin (1964-65) above note 2, 
p. 52. It is possible that on other occasions legislators may accede to arguments of 
principle: Richards, above note 4, 1309, This is more likely when the powers of the 
legislature are constitutionally limited. 

70 See, e.g. Sartorius, above note 5; Dworkin TRS. 
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The illustration shows another characteristic of legal argument 
which is not often explicitly discussed, namely its intellectual diffi- 
culty. We tend to assume (and academic lawyers perhaps feel it 
essential to their self-assurance) that an intelligent lawyer will 
rapidly perceive the legal implications of any premises put before 
him. Two aspects of the episode disprove this. First, from the 
enactment of the statute it took six years for the avoidance device 
to be worked out. Yet some of the affected landlords were wealthy 
institutions well able to pay the market rate for legal ingenuity.” 
Secondly, one of the issues was sufficiently difficult for the Court of 
Appeal, as the House of Lords held, to fall unanimously into error. 
Some issues are so difficult that they can be solved only by the com- 
bined efforts of a number of skilled lawyers over a number of 
years.7? 

A recognition of the difficulty of legal reasoning would remove 
an objection to the “right answer” thesis. Lawyers often exhibit 
vigorous and sustained differences on questions of law. This is 
sometimes thought to’ prove that the questions have no right 
answers, on the ground that otherwise one protagonist would be 
able rapidly to demonstrate the correctness of his view, and the 
other would then be reduced to silence, recantation or self-contra- 
diction. But if it is so very difficult to discover the right answers 
the persistence of controversy is consistent with the “ right answer ” 
thesis.” Furthermore and incidentally, the difficulty of finding the 
right answers provides a justification for a second-level appeal 
court.* It helps to justify the common law courts’ traditional 
refusal to decide general questions of law not necessary to specific 
litigation. It reveals a problem in statutory law reform which will 
be mentioned in the next section. It assists an understanding of 
why the materially privileged, who can afford extensive professional 


71 The earliest commentaries on the Act gave no indication of the possibility, 
although they considered possible modes of avoidance. See, e.g. N. T. Hague, Lease- 
hold Enfranchisement (1967), esp. p. 68; Alec Samuels, “ Leasehold Reform Act 
1967 ” (1967) 117 New L.J. 1154, 1183; D. M. W. Barnes, The Leasehold Reform Act 
1967 (1968), esp. pp. 25-28, 78 (assuming that “the purchase money” was to be 
“ shared” between several landlords), pp. 150-51, 203. The earliest suggestion in 
print pointing towards the device is Hill and Redman’s Law of Landlord and Tenant 
(16th ed., Michael Barnes, 1976), pp. 1644-1645. But that was a mere distant hint, 
and the author did not foresee the issues of s, 23 (1): ibid. at pp. 1594-1596. As 
far as was known to the Department of Housing in 1979, no other landlord had 
used the device: H.C.Deb., Vol. 963, ser. 5, col. 1319 (March 7, 1979), 

72 The literature sometimes acknowledges this characteristic in passing, but rarely 
attends to it directly, But see Richards, “ Rules, Policies...etc.,” above note 4, 
pp. 1093, 1094-1095. 

73 Cf, Stanford Levinson, “ Taking Law Seriously: Reflections on ‘ Thinking Like 
a Lawyer’” (1978) 30 Stan.L.R. 1071, 1083, suggesting that Dworkin’s rights thesis 
can be refuted by reference to “ the ordinary experience of lawyers often buried 
in the dense materials and realising that there is simply no way of coming to terms 
with everything available for analysis.” That would refute only the proposition that 
lawyers always do or can in practice find the right answer. 

74 On this see, e.g.: Louis Blom-Cooper and Gavin Drewry, Final Appeal (1972), 
esp. pp. 407-408; P. V. Baker (1978) 94 L.Q.R. 358; C. E. F. Rickett, “ Precedent 
in the Court of Appeal ” (1980) 43 M.L.R. 136, 158. 
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legal services, can secure that legal questions receive answers rela- 
tively favourable to their interests.” Finally, it may justify the 
hesitation shown earlier in answering the issue of whether the 
Wentworth-Wrotham agreement “related” to the tenancy. This 
issue, unlike the others, was not so fully discussed that the observer, 
with due humility, may conclude that he has probably appreciated 
all relevant arguments. i 

The significance of the exercise must not be exaggerated. At most 
it has shown only that professionally accepted modes of argument 
gave right answers on the issues in this case. I believe that the 
same results would be revealed by many other cases, especially 
that vast number which are not reported, but it has not been proved 
that no other cases ever raise issues to which there are no right 
answers.” Moreover, the demonstration has been empirical. It 
cannot establish any conceptual thesis although it may provide 
support for one.” Finally, it has little bearing on other aspects of 
Dworkin’s rights thesis, such as his distinction between principles 
and policies.”® 


.2. On the Making of Effective Legislation 


It may be agreed that it would have been better if.the entire episode 
had: not occurred. It was not unique. Considerable efforts are made, 
sometimes with success, to avoid the objectives of other statutes, 
such as Rent Acts and Finance Acts. Does the analysis suggest ways 


75 See Marc Galanter, ‘‘ Why the ‘ Haves’ Come out Ahead; Speculations on the 
Limits of Legal Change ” (1974-75) 9 Law & Soc.R. 95, esp. 114-119, although I 
do not argue that Jones v. Wrotham Park Estates was a contest between a “ one- 
shotter ” and a “ repeat player.” i 

76 See also Raz, above note 5, p. 845. Cf. MacCormick, above note 4. As 
indicated above note 8, the latter is the only work to provide a large number of 
detailed case analyses, and it generally reaches conclusions adverse to the right answer 
thesis. Despite that formidable argument, I suspect that further analysis of Mac- 
Cormick’s cases might produce the same results as the present analysis. He sometimes 
ends an analysis just short of the point where it might have revealed an overriding, 
decisive principle. His fear is that an apparently overriding principle would always 
be opposed by an alternative principle of similar status, and that there would ensue 
an infinite regress: ibid. at p. 255. I submit that a persistent analysis will eventually 
uncover a principle well established as incontrovertible within the legal system at 
the relevant time, and that the present paper illustrates this. 

77 See above note 7. i 

78 But see notes 2, 70. It seems to me that Dworkin does not succeed in maintain- 
ing this distinction either descriptively or conceptually, and that consequently his 
thesis fails to account for other.commonly recognised characteristics of English law, 
such as its historical development through case law. See Sartorius, above note 2; 
David Pannick, “ A Note on Dworkin and Precedent ” (1980) 43 M.L.R. 36; and on 
historical development, cf. MacCormick, above note 2, pp. 160-161. It seems more 
satisfactory to regard the principles of common law as consisting of professional _ 
customary law, derived from but distinct from the bulk of social norms. See A. W. B. 
Simpson, “ The Common Law and Legal Theory,” Oxford Essays in Jurisprudence 
(2nd ser. 1973), p. 77. The.process of derivation may be more visible in certain 
other common-law jurisdictions. I have explored one such possibility in: “ Some 
Realism About Customary Law—the West African Experience” (1969) Wis.L.R. 
128; “ Judicial Development of Customary Law: the Case of Marriage Law- in 
Ghana and Nigeria ” (1977) 14 U.G.L.J. 115. ` 
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to avoid such episodes in future? What went wrong, or, who was to 
blame? i 

There seems to be no strong case against the private lawyers who 
devised the Wentworth-Wrotham agreement. It is not contrary to 
the norms of professional good conduct to devise for a client a 
method of legally avoiding a statute, and no practical result will 
ensue from inveighing against them. The case against the judges, 
that they frustrated the legislative policy by prejudiced interpre- 
tation, is put more often,” but a main object of this paper has been 
to refute it. Ñ . 

Therefore, the failure was in the Act. It was not the result of 
activity by members of the legislature, because no relevant amend- 
ment was made to the Bill. It may seem obvious to blame the 
draftsmanship. (The draftsmen themselves need not be blamed, 
since they are overworked,** and so oversights may be inevitable.) 
Errors of drafting do occur.*? The drafting of the Leasehold Reform 
Act 1967 was considered unsatisfactory even before its enactment.®° 
Had this particular avoidance device been foreseen it could have 
been forestalled, either by replacing Schedule 1 with a provision 
which would have simply shared the price due under section 9 (1) 
when more than one person was interested in the reversion, or by 
expanding section 23 (1) to cover transactions which increased the 
total price payable.** In any case, it may be asked, was it not 
inviting ingenious avoidance devices to draft such an elaborate 
scheme for determining the price? 

It is submitted nevertheless that no improvements in the drafting 
of legislation will exclude such episodes, although their incidence 
may be reduced. The failure to foresee the device was a result of 
its technical difficulty. I have argued that no one can perceive such 
possibilities quickly. It is not clear that the Act was over-elaborate. 
Precise provisions were necessary to minimise uncertainty.*> The 
special provisions in Schedule 1 were needed because the relatively” 
simple procedure for enfranchisement in other cases could not have 
operated with more than one landlord. The reason for allowing each 
landlord’s interest to be separately assessed was, it would appear, 
to make the procedure as simple as possible.** 





79 Above note 1. 

80 Cf. Bill for Leasehold Reform Act 1967 (H.C. Bill 194), 

81 The Preparation of Legislation (Report of the Renton Committee, Cmnd. 6053, 
1975), pp. 12, 34. 

82 See F. A. R. Bennion, Statute Law (1980), Chaps. 16~18. 

83 Richard Crossman, whose Ministry was responsible for introducing the Bill, 
described the drafting as “ ghastly’: R. H. S. Crossman, Diaries of a Cabinet 
Minister (1975), Vol. I, p. 459. He attributed the weakness to inadequate attention 
in his Ministry, rather than by Parliamentary counsel. 

84 The Leasehold Reform Act 1979 in effect takes the latter course. 

85 The Renton Report, above note 81, pp. 29-30, discussed the problem of 
“ over-elaboration,” but was concerned with the use of excessive words, whereas 
here the complaint would be of an excessively complicated scheme for calculating 
the price. i 

88 See generally on the difficulties facing the draftsmen Twining and Miers, above 
note 1, pp. 202-207. : 
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Perhaps the only practical lesson is that this type of device should 
in future be considered by those who draft this type of statute.*’ 
But no improvement in procedures or skills can entirely prevent 
such frustration of legislative intent.** A legislature which wishes to 
exercise effective control over social relations must monitor the 
operation of its statutes, and amend them frequently. Whatever 
the skill of the draftsmen, and however impartial the judges, the 
application of the statutes will never be quite foreseeable. 


GORDON WOODMAN * 





87 This may be relevant if it is ever decided to prevent avoidance of the Rent 
Act 1977 by the non-exclusive occupation agreement. It would be unwise to attempt 
this through an elaboration of the present anti-avoidance section, because that might 
be met with the sort of agreement in issue in the present case. A reformulation of 
the scope of the Act would seem preferable. Such is proposed by Partington, above 
note 24, pp. 337-338. 

88 On the limits of statutory law reform see also above note 75. 

* Lecturer in Law, University of Birmingham, 
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EXPECTATION, RELIANCE AND 
MISREPRESENTATION 


INTEREST in the distinction between expectation damages? and 
reliance damages, once an almost exclusively American 2 pre-occu- 
pation, has been increasing amongst English lawyers who are now 
assisted, as previously they were not, by excellent texts on the law 
of damages which deal with the distinction. However, the distinc- 
tion is not always accurately observed in academic usage * nor 
adverted to by the courts. The purpose of this article is to examine 
a specific area, namely damages for misrepresentation actionable 
under section 2 (1) of the Misrepresentation Act 1967, where it is 
particularly important to observe the distinction but where observ- 
ance has not always been evident, and to argue that decisions and 





1 The normal measure of damages for breach of contract, often described as 
“loss of bargain” damages, although if the expectation interest were protected 
beyond the field of contractual promises the reference to bargain would no longer 
be appropriate. It must also be remembered that the reliance interest may sometimes 
be substituted for the expectation interest, e.g. under the exceptional rule in Bain v. 
Fothergill (1874) L.R. 7 H.L. 158, or where the plaintiff chooses to claim the reliance 
interest instead of the expectation interest as in Anglia T.V. v. Reed [1972] Q.B. 
60—guaere whether the plaintiff should always be free to make this choice. See 
below note 77. 

2 The leading article in the field is Fuller and Perdue (1936) 46 Yale LJ. 52, 373. 

3 Street, Principles of the Law of Damages, esp. pp. 240-245. McGregor on 
Damages, esp. Chap. 2. Ogus, The Law of Damages, esp. pp. 283-289, 346-354, 
Throughout this article the term reliance interest is-used in its wider sense to include 
the restitution interest cf. Fuller and Perdue op. cit. at pp. 55 and 71. For a 
classification which keeps the reliance and restitution interests distinct see Ogus, 
op. cit. p. 286, and for recognition that restitution may be regarded as within reliance 
see ibid. pp. 289, 348 and 367-368. 

4 See, e.g. Cane (1979) 95 L.Q.R. 117, 118 questioning whether “‘... the consumer 
should be entitled to recover damages for loss of expectation, that is for loss of 
bargain, for the mere fact that the product is worth less than what he paid for 
it....” This is surely reliance rather than expectation interest and thus answers 
Cane’s point that “it is only by a bargain that expectations as to quality as such 
are legitimately created.” The fact that a product is worth less than was paid for 
it only gives rise to this expectatiom interest where one can assume the customer 
expects his purchase to be worth no more than he paid for it, in that case the 
expectation and reliance interest would produce the same result, However, the 
assumption would appear to be unjustified (see below) and ignores what Harris, Ogus 
and Phillips (1979) 95 L.Q.R. 581 call the consumer surplus—the value or benefit 
which the purchaser expects to get over and above the value of the price he pays. 
Perhaps in Cane’s defence one could say that the manufacturer’s “ non-consensual 
warranties ” are treated as only giving rise to limited expectations, i.e. that the 
product will be worth the price at which it is available to the public. This would, 
however, be a rather artificial analysis and the reality of the loss is best catered for 
by placing it within the reliance interest. Indeed Cane recognises at p. 139 that the 
loss he speaks of could be recovered in the tort of deceit where damages are based 
on reliance rather than expectations—see Doyle v. Olby (Ironmongers) Ltd. [1969] 
2 Q.B. 158. 
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dicta to the effect that expectation damages are available under. 
section 2 (1) ought not to be followed and that the correct measure 
of damages is-the reliance measure. Since the normal contractual 
measure is the expectation interest ° and since the normal tortious 
measure, in the context of misrepresentation, is the reliance interest 
(putting the plaintiff in the position as though the misrepresentation 
had not been made or relied on) the distinction between the expec- 
tation and reliance interests can conveniently be equated with the 
distinction between the contractual and tortious measures. 

The potential importance of the distinction between the two 
measures can be illustrated by the following example: A purchases 
an article from B which B has represented to have quality X. The 
article with quality X would have been worth £1,200° but B in 
fact supplies an article lacking quality X which is consequently 
worth only £900. If the purchase price was £1,200, i.e. the value of 
the article as represented, the two measures would produce the 
same result. The contractual measure would give A the difference 
between the value of what he expected to receive and what he 
actually received, £1,200 — £900 = £300. The tortious measure 
would give him the difference between what he has paid out and 
what he has received in return, again £1,200 — £900 = £300. How- 
ever, if A has paid an amount either above or below the value of 
what he expected to receive, the two measures will obviously pro- 
duce different results. Thus if A has paid a price below the expected 
value, e.g. £1,000, i.e. if he has made a good bargain, the contractual 
measure would still yield him £300. but the tortious measure would ` 
yield only £100. Similarly, if he has made a bad bargain and paid 
an amount above expected value, say £1,400, the contractual mea- 
sure would still yield £300 because it is unaffected by the price paid” 
whereas the tortious measure which does depend on the price paid, 
on A’s change of position in reliance,’ would produce an increased 
award of £500.° Thus the question of the correct measure of dam- 
ages under section 2 (1) can often be a vital one. 





5 However, the reliance interest may be an alternative contractual measure supra, 
note 1. This means that a court need not always decide conclusively between the 
contractual and tortious measure. See Andre & Cie S.A. v. Ets. Michel Blanc 
& Fils [19771 2 Lloyd’s Rep. 166, below p. 154. 

6 This may be the same as the market value, or the market value may be less, 
the balance being made up by the “ consumer surplus ” or alternatively by the value 
of the profitable use to which it was intended that the article be put. However, the 
duty to mitigate may often mean this balance is not recoverable, or, again, it may 
be too remote, see Harris, Ogus and Phillips, op. cit. 

1 This is true in a case of misrepresentation as to quality where the price has been 
paid (and the contract is not rescinded). Where the price is not paid, e.g. where the 
misrepresentation is as to title as in Watts v. Spence [1976] Ch. 165 (below), the 
price agreed does become important. 

8 This type of case affords an example of the reliance interest being coextensive 
with the restitution interest because the representee’s reliance consists solely in 
enriching the representor. See note 3 supra. ak 

9 This example is only one of the types of situation where the two measures will 
produce different results. Other situations are illustrated by the cases considered later 
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The starting point in answering the question is clearly section 
2 (1) itself which provides as follows: 


“ Where a person has entered into a contract after a misrepre- 
sentation has been made to him by another party thereto and 
as a result thereof he has suffered loss, then, if the person 
making the misrepresentation would be liable to damages in 
respect thereof had the misrepresentation been made fraudu- 
lently, that person shall be so liable notwithstanding that the 
misrepresentation was not made fraudulently, unless he proves 
that he had reasonable ground to believe and did believe up to 
the time the contract was made that the facts represented were 
true ” (author’s italics). 


The italicised words contain the so called fiction of fraud to 
which a number of possible consequences’ may be attributed.!° One 
of these consequences is that the subsection may be interpreted as 
imposing a liability in damages to the same extent, i.e. in the same 
measure, as if the misrepresentation had been fraudulent. Other 
interpretations of the fiction of fraud are, however, equally pos- 
sible. Thus the words “ that person shall be so liable,” could mean 
merely, “that person shall be liable in damages notwithstanding 
that at common law damages were only available for misrepresen- 
tations proved to be fraudulent.” Since the words of the statute are 
capable of either interpretation and since the latter interpretation 
leaves open the question of the correct measure of damages, that 
question fell to be decided by the courts. 

As will be seen, the attitude of the courts to the problem is some- 
what ambivalent and not without difficulty, but before examining 
that attitude it may be useful to consider what ought to be the 
measure under section 2 (1). It is the author’s view that the essential 
nature of a representation as opposed to a term of the contract 
demands a tortious ™ rather than a contractual measure. The repre- 
sentor is not promising anything nor guaranteeing his statement— 
if he is, his statement is a warranty, a term, and it is right that he 
should be liable to put the other party in a position as if his promise 
had been fulfilled, the normal measure for breach of contract— 
rather, the essence of a representation is that it has caused the other 
party to enter into a contract and thus the most appropriate remedy 
is to put him in the position he would have been in if the represen- 
tation had not been made, i.e. as though he had not entered into 





in this article, e.g. Davis & Co, (Wines) Ltd. V. Afa-Minerva (E.M.I.) Ltd. [1974] 2 
Lioyd’s Rep. 27—loss that would have been prevented if the expectancy had been 
fulfilled, but which would still have occurred if the representation had not been 
made. Watts v. Spence [1976] Ch. 165—loss of profit caused by failure to complete 
compared with the limited loss allowable under the rule in Bain v. Fothergill. 

10 See Atiyah and Treitel (1967) 30 M.L.R. 369, 373. 

11 Note that in Howard Marine and Dredging Co. Ltd. v. A. Ogden & Sons 
(Excavations) Ltd. [1978] Q.B. 574, p. 595 Bridge L.J. spoke of “ liability in tort... 
under the provisions of the Misrepresentation Act 1967.” 
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the contract (or relied on the representation), which is the normal 
tortious measure. Of course it can be argued that this distinction 
between representations and terms is now less .crucial, precisely 
because of the availability of damages under section 2 (1). How- 
ever, the distinction is still a fundamental one, at least in the eyes of 
the Court of Appeal in the recent case of Howard Marine and 
Dredging Co. Ltd. v. A. Ogden and Sons (Excavations) Ltd.,” 
where the court was unanimous that the representations were not 
contractual warranties because they were not intended to be bind- 
ing. Again, it may be said that this reference to the intentions of 
the parties is largely fictional and is merely a cloak for the court’s 
decision that this is not a situation where it thinks that contractual 
liability ought to be imposed or that the expectancy ought to be 
protected.!* Nevertheless, it remains desirable to distinguish between 
those situations where the expectancy will be protected’ and those 
where it will not be and the distinction between terms and represen- 
tations may be a convenient shorthand for this. Neither should it 
be thought that the decision in Esso V. Mardon ** renders the dis- 
tinction any less fundamental. The warranty found by the Court 
of Appeal in that case was merely a promise that Esso had used 
due care and skill in making their forecast, not that the forecast 
throughput would actually materialise, and thus Esso were not liable 
for loss of bargain damages. There may have been some point in 
discovering such a warranty before the 1960s but there would have 
been little point since the coming into force of the Misrepresenta- 
tion Act 1967 which in effect requires all representations inducing 
a contract to have been made on reasonable grounds. Nor would 
there seem to be much point on the facts of Esso v. Mardon itself, 
where there was held to be special relationship giving rise to the. 
common law duty of care under Hedley Byrne. 

In fact Esso v. Mardon provides a good illustration of the court 
limiting the plaintiff to reliance damages precisely because the gist 
of his claim is that he has relied on a representation rather than 
that his expectations have been disappointed. Of course Mr. Mar- 
don’s expectations were in fact disappointed but the Court of Appeal 
clearly did not think that his was a case where his expectations 
ought to be legally protected in damages but rather felt that com- 
pensation for reliance incurred because of expectations aroused 
by the forecast was more appropriate. It would have been better to 
express this by denying that the forecast made by Esso was a war- 
ranty, rather than by finding a warranty and then denying that 
expectation damages were available for it. 

Whilst maintaining that representations he distinguished from 


13 Supra, note 11. 2 
_ 48 See Atiyah (1978) 94 L.Q.R. 193, p. 215. oS 
14 [1976] 1 Q.B. 801. = 
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contractual terms and that liability for misrepresentation ought to 
be limited to protecting the reliance interest, it is necessary to admit 
that where a representation is. used as the basis of an estoppel, the 
consequences of the estoppel are not limited to the redressing of 
reliance losses but extend to, in effect, putting the representee in 
as good a position as if the representation had been true.: One can 
view this as merely an anomalous result of the mechanism of 
estoppel which represents the representor from denying the truth 
of his representation and/or as being an acceptable exception (to 
the rule that expectations are only protected in the field of contrac- 
tual promises) on the basis that estoppel can only be used defen- 
sively and cannot itself create a cause of action. However, it has 
been cogently argued ** that the rule that estoppél cannot itself give 
rise to a cause of action is a myth and indeed in some of the more 
recent cases the myth has become close to being exploded." At 
the same time the idea that consideration must be something bar- 
gained for and that mere reliance on a promise (or representation) 
is not sufficient consideration is coming under increasing attack 1° 
and it is not too difficult to imagine the relied on representation 
being recognised as actionable in its own right just as much as the 
promise supported by consideration. Even so it would still be desir- 
able to differentiate between the bargained for promise (where the 
expectation ‘interest ought to be protected) from the promise or 
representation which is merely relied on (where to compensate for 
acts of reliance ought normally to be sufficient).1° It may be that the 
hesitancy of English law to recognise promissory estoppel, and in 
particular to recognise it as a cause of action, would be removed if 
it were realised that such recognition need not automatically involve 
full “ contractual ” liability-to the extent of the expectation interest 
but could be restricted to the reliance interest.?° 





15 See, e.g. Greenwood v. Martin’s Bank [1932] 1 K.B. 371 discussed in Spencer 
Bower and Turner, Estoppel by Representation (3rd ed.), p. 113. See Dodsworth vV. 
Dodsworth [1973] E.G.D. 233 for a case where compensation for reliance was 
recognised to be sufficient. > 

16 By Atiyah in (1971) 9 Alberta Law Review, 347, 369-373. 

17 See, e.g. Crabb v. Arun D.C. [1976] Ch. 179; Pascoe v. Turner [1979] 1 W.L.R. 
‘431, and especially Amalgamated Investment and Property Co. Ltd. v. Texas Com- 
merce International Bank Ltd. [1981] 3 W.L.R. 565 (C.A.) where Brandon L.J. (at 
p. 584E) was of the opinion that the bank could have “ in substance?’ founded a 
cause of action on an estoppel. 

18 Gilmore, The Death of Contract, Ohio State University Press 1974 at p. 60 
et seq.; Atiyah, Consideration—A Fundamental Restatement, Australian National 
University Press 1971. 

19 Cf. the position in the U.S.A.—Restatement (Second) of Contracts 1981, s. 90 
which makes reasonably relied on promises enforceable if that is the only way of 
avoiding injustice (as did the original s. 90 in the 1932 Restatement) and which, 
unlike the original s. 90, expressly states that “ The remedy granted for breach may 
be limited as justice requires.” The new s. 90 thus expressly invites the courts to 
limit recovery under s. 90 to the reliance interest where appropriate, as was done, 
for example in Hoffman v. Red Owl Stores, 26 Wis. 2d 683, 133 N.W. 2d 267 (1965), 
the case which provides the basis for one of the illustrations to the new s. 90. See 
further Knapp (1981) 81 Columbia Law Review 52 et seq. 


20 Cf. Fuller and Perdue (1936) Yale L.J. 420, and .see Lord Denning in 


(144 THE MODERN LAW REVIEW [Vol. 45 


Thus damages for misrepresentation under section 2 (1) ought to 
be reliance damages both because the liability is reliance based and 
because the classification of the defendant’s statement or conduct 
as a representation rather than a term of this contract could quite 
reasonably be the court’s way of saying that the expectation interest 
does not warrant protection in the given circumstances. 

A second reason for preferring the tortious measure is the sub- 
stantial overlap between liability under section 2 (1) and liability 
for negligent misstatements at common law under the principle of 
Hedley Byrne & Co. Ltd. v. Heller and Partners Ltd.” This point 
no doubt influenced Sir Douglas Franks Q.C. in McNally-v. Well- 
trade International Ltd.?* (discussed below), -where the plaintiff 
succeeded both under section 2 (1) and under Hedley Byrne, in 
coming to the conclusion that the appropriate measure was tortious. 
It would be odd if loss of bargain damages were available under 
section 2 (1) when they are clearly not available under Hedley 
Byrne, especially when one remembers that it is only under the 
Hedley Byrne principle that the plaintiff has the burden of proving 
negligence. 

Indeed in Box v. Midland Bank Ltd.” Lloyd J. found it unneces- 
sary to consider an alternative claim under section 2 (1) because 
he had already concluded that the bank was liable under the Hedley 
Byrne principle. Clearly the learned judge considered the damages 
recoverable to be identical under both species of claim and that 
‘the contractual measure was not available under section 2 (1). Signi- 
ficantly, he went on to say, “ Once the claim in contract had been 
abandoned, Mr. Box could not hope to recover for loss of his 
bargain. ...” 74 

Similarly, the availability of the potentially more generous con- 
tractual measure under section 2 (1) would sit rather uneasily with 
the fact that the measure for deceit has, since the decision in Doyle 
v. Olby Ironmongers Ltd., clearly been tortious. 

The above account of why the reliance measure is appropriate 
for misrepresentations under section 2 (1) is open to the objection 
that it is largely based on what might be said to be a largely illusory 
division between contract and tort principles, when in fact, “ the 
breaking down of [such] departmental barriers would represent a 
distinct service to legal thinking.” ?* However, this objection is not 





Amalgamated Investment v. Texas Bank [1981] 3 W.L.R. 565, 575 where he restated 
the doctrine of estoppel as a broad general principle under which “ the courts will 
give...such remedy as the equity of the case demands.” This is remarkably 
Teminiscent of the new s. 90 Restatement (Second) of Contracts (supra, note 19) 
although it is doubtful whether Lord Denning was thinking in terms of limiting the 
remedy for estoppel. 

21 [1964] A.C. 465. 

22 [1978] LR.L.R. 497. 

23 [1979] 2 Lloyd’s Rep. 391. z 

24 Ibid. at p. 399. - i 

25 [1969] 2 Q.B. 158. 26 Fuller and Perdue, op. cit. at p. 419. 
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a serious one if one remembers that the “ familiar landmarks ” are 
really only tools, aids to the concise expression of policies which 
lie at their root. Provided that these policies are not lost sight of 
the division between terms and representations (between bargained 
for expectations and reliance incurred because of expectations) and 
between contractual and tortious principles are indeed useful land- 
marks without which today’s lawyers would certainly feel them- 
selves to be in hostile terrain. If the policies lying behind the classi- 
fication of words or conduct as terms or representations, and behind 
the measure of recovery allowed in different situations were gradu- 
ally made more explicit and more openly discussed then in time one 
could perhaps abandon terminology which can appear too formal 
and give a misleading impression of sharply defined distinctions. For 
the present, it is argued that the categorisation of words or conduct 
as being a contractual term or as a representation (whether inno- 
cent, negligent or fraudulent) can be seen as a decision that the 
expectation interest is, or is not, worthy of protection in this 
situation. ` 

That the real difference is between protection of the expectation 
and reliance interests, rather than between contract and tort prin- 
ciples appears to have been overlooked in the recent suggestion 7” 
that (despite Doyle v. Olby Ironmongers Ltd.) it is possible that loss 
of bargain damages might be available in the tort of deceit. Loss 
of bargain damages are usually considered only to be recoverable 
where the expectation interest is protected and if it is suggested that 
expectation damages are available for deceit then this would seem 
to ignore the point that the situation has been classified as one 
involving a (fraudulent) representation rather than a warranty pre- 
cisely because the expectation interest does not here merit protec- 
tion. In fact the suggestion that loss of bargain damages might be 
available in tort is using “loss of bargain ” in a rather strange 
sense. On examination it appears not as a suggestion that expecta- 
tion damages are available in tort but that something approximating 
to loss of bargain damages may be recoverable even under the 
(tortious) reliance measure. The essence of the suggestion is as 
follows. If a plaintiff had not relied on the defendant’s representation 
and entered this contract, he would have entered another contract 
on which he would have made a profit. Thus relying on this repre- 
sentation has prevented him from making profits on other contracts. 
It is clear that this sort of loss is capable of being within the reliance 
interest but it does not follow that the profit foregone on other 


contracts would have been as much as the “loss of bargain” on, 


the contract actually made, nor that any other such contracts would 
have been made at all. Admittedly in contracts for the sale of land, 
if the purchaser had not been induced to purchase this house for 
£20,000 he would probably have purchased another house for the 


27 Oakley [1980] C.L.J. 58, 77-83. 
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` same price, but it does not follow that he would have purchased a 
house which would have increased in value to the same extent as 
the one which he did have a contract to buy. Indeed he may not 
have found another house to his liking for another six months or 
more, even if the representation which induced him to contract to 
buy this house had never been made, and property values may have 
inflated by then anyway. Thus “gains prevented ” may form part 
of the reliance interest, but proof that an alternative gain would 
have been made ought to be required, and in any case it cannot be 
assumed that the gain prevented would have been identical with the 
loss of bargain on the contract actually made. This is particularly 
true where the representation is that the subject-matter has a cer- 
tain quality. The fact that that particular quality is not obtainable 
elsewhere may have been the most important reason for entering 
the contract—the representation has not prevented the quality being 
obtained elsewhere, because it is not elsewhere obtainable, at least 
at that price. 

Thus, to summarise the argument so far, it is thought that, in 
common with other misrepresentations, the misrepresentations 
covered by section 2 (1) are most conveniently classified as tortious, 
that the reason for which they are made actionable is that they have 
been relied on, that this justifies allowing damages for them on a 
reliance measure, that recovery should not extend to the expectation 
interest because if that measure of recovery is thought to be appro- 
priate they ought to have been classified as contractual terms, and 
that the reliance interest does not include loss of bargain although 
it ought to be open to the plaintiff to prove that if the misrepresenta- 
tion had not been made he would have provided himself with a 
benefit under another contract or from an alternative source. 

However, whatever the arguments, the first case on damages 
under section 2 (1) was Gosling v. Anderson ** which has been sub- 
sequently relied on ?* as authority for the proposition that loss of 
bargain damages are available under the subsection. At first in- 
stance, Graham J. held that the plaintiff, Miss Gosling, had been 
induced to enter a contract for the purchase of a flat by a misrepre- 
sentation, actionable under section 2 (1), that planning permission 
had been obtained for a garage to go with the flat. In her statement 
of claim, Miss Gosling only claimed as special damages the cost of 
“ bus fares in order to get to an alternative garage where she could 
keep her car.” Lord Denning takes up the story in the Court of 
Appeal: 

“ Before the judge she sought also to recover damages because 
of the difference in value of the property with and without 





28 [1972] E.G.D. 709; The Times, February 8, 1972. 
- 29 By counsel for the plaintiff in Watts v. Spence [1976] Ch. 165. It was also 
referred to approvingly by Graham J. who, interestingly, was the judge at first 
instance in both Gosling v. Anderson and Watts v. Spence. 
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. planning permission for a garage. That should have been 
pleaded, and evidence given of it. But the judge took judicial 
notice of it. He said: ‘In any event I also hold without evidence 
to that effect that a property which includes a garage site with- 
out planning permission to build the garage is worth less than 
the same property with such planning permission already 
granted.’ That is quite true.” *° 


Lord Denning then went on to say that the pleadings should be l 


amended so as to plead the damages issue properly and Graham J. 
in Watts v. Spence ** tells us that “an inquiry was ordered on the 
basis of the difference in the value of the land with and without 
planning permission.” In fact Lord Denning merely ordered an 
inquiry into damages before the county court judge without ex- 
pressly saying by what measure those damages should be calculated. 
However, Lord Denning did refer to the judge’s observations on the 
difference in value with and without planning permission with a cer- 
tain amount of approval, which certainly suggests he thought the 
county court judge would apply the contractual measure, because 
it involves comparing what Miss Gosling received and what she 
would have received if the representation had been true, whereas 
the tortious measure would involve the difference between what she 
paid, and the value of what she actually received—the value of the 


property with planning permission would have been irrelevant to ' 


the tortious measure. 

It is, of course, possible that Lord Denning actually meant that 
the tortious measure should be applied and that the value of the 
land with planning permission was assumed to be the same as the 
purchase price, but this seems unlikely, because if one could make 
such an assumption in Gosling v. Anderson, when would one not 
be entitled to make such an assumption? If the assumption could 
be made in all cases it would virtually destroy the difference between 
the contractual and tortious measure in contracts of sale. In fact 
there is no reason to assume, even in Gosling v. Anderson, that 
there was no difference between the purchase price and the value 
of what Miss Gosling thought she was purchasing. 

So it seems that Gosling v. Anderson does support the contractual 
measure under section 2 (1) and whilst’ one can say that the differ- 
ence between the contractual and tortious measure was not ex- 
pressly adverted to, as the first Court of Appeal case to consider 
damages under section 2 (1), it cannot be ignored. What is odd is 
that Lord Denning, who was quite clear on the distinction between 
the contractual and tortious measure in Doyle v. Olby (Ironmongers) 
Ltd.” and also in Esso v. Mardon,** should have apparently ignored 
the distinction in Gosling v. Anderson. 


30 [1972] E.G.D. 709, 717. 31 [1976] Ch. 165, 177. 

32 [1969] 2 Q.B. 158, 166b ‘‘ Damages'for fraud and conspiracy are assessed 
differently from damages for breach of contract.” 

33 [1976] 1 Q.B. 801, 820g “ Mr. Mardon is not to be compensated here for loss 
of a bargain.” 
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The same surprise must also be expressed at Lord Denning’s 
judgment in Jarvis v. Swans Tours Ltd.** where he said *5 


“... I think that the statements in the brochure were repre- 
sentations or warranties. The breaches of them give Mr. Jarvis 
a right to damages. It is not necessary to decide whether they 
are representations or warranties: because since the Misrepre- 
sentation Act 1967, there is a remedy in damages for 
misrepresentation as well as breach of warranty.” 


Lord Denning then went on to award £125 damages for mental 
distress, disappointment and loss of enjoyment on a holiday for 
which the plaintiff had only paid £63-45 whereas the trial judge had 
awarded only £31-72 as being the difference between what the 
plaintiff had paid and what he actually got. 

In so far as Lord Denning was basing the damages on breach of 
warranty, the award of £125 is acceptable as representing loss of 
bargain. In so far as he thought such an award could be based on | 
liability under section 2 (1) his judgment either (a) supports once 
more a loss of bargain measure for section 2 (1), or (b) must be 
based on the difference between the trial judge’s figure of £31-72 
and £125 being recoverable as consequential loss. That it is conse- 
quential loss is supported by certain dicta in Jarvis ** itself where 
Lord Denning draws analogies with personal injury cases and also 
by Fay J. in Davis and Co. (Wines) Ltd. v. Afa-Minerva (E.M.L.) 
Ltd.” But in other passages in Jarvis, Lord Denning appears to be 
basing his award on the contractual measure, on the expectation 
interest: “ The right measure of damages is to compensate him for 
the loss of entertainment and enjoyment which he was promised, 
and which he did not get.” °° _ 

Nevertheless, one can accept that on the actual facts, the damages 
in Jarvis could be justified even on a tortious measure °°—even 
though if the representation had never been made the plaintiff 
would not have had the benefit of the holiday and thus cannot claim 
to be compensated in tort for the loss of that benefit, neither would 
he have looked forward all year to the holiday and suffered conse- 
quent disappointment when the holiday turned out to be a disaster, 
and therefore he ought to be able to recover in tort for that conse- 
- quential loss caused by the misrepresentation. One can also accept 
that in so far as the damages award in Jarvis were contractual in 
nature, there probably was in fact a breach of contract on which to 
base them. 


34 [1973] 1 Q.B. 233. 

35 Ibid. at p. 237c. 

36 Ibid. at p. 238a-b. 

37 [1974] 2 Lloyď’s Rep. 27, 32. 

38 [1973] 1 Q.B. 233, 238c. . 

39 Thus Lord Denning’s comment that it didn’t matter whether the statements 
were representations or warranties can be justified on the basis that in this particular 
case it would not make any quantitative difference to the damages. 
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. The same is not true of the later case of Davis & Co. (Wines) 
Ltd. v. Afa-Minerva (E.M.1.) Ltd. where the only liability on the 
part of the defendants which was established was under section 2 (1) 
for a misrepresentation that a burglar alarm, installed by them in 
the plaintiff's shop would continue to ring by virtue of its batteries 
even after the wires had been cut. 

Again, there is a difficulty in deciding shells the court con- 
sidered itself to be applying the contractual or tortious measure but 
Fay J. quoted Lord Denning’s words in Jarvis and described the 
damage in Jarvis as consequential damage ^ which perhaps sug- 
gests that he was purporting to apply the tortious measure. However, 
Fay J. then proceeded to award damages in a manner which seems 
only to be justified on a contractual basis. 

First, he disallowed the plaintiff’s claim in respect of damage 
caused by the initial entry of burglars into the shop and for pro- 
perty damaged or stolen in the first few minutes. This is in accord- 
ance with principle since this damage would have been suffered 
even if the defendant’s statement had not been made.*? However, 
the learned judge’s reason is open to question—“‘ (it) could not have 
been obviated by the burglar alarm system as represented.” *°—he 
is looking at the plaintiffs position as though the representation 
had been true, i.e. treating the representation as a term of the con- 
tract. Thus Fay J. does allow the plaintiffs to recover in respect of 
loss of stock from the storeroom since, “its removal must have 
occupied a considerable time...a leisurely operation which I am 
satisfied would not have been “carried out had a loud alarm bell 
been going off at the time.” “ 

This, it is respectfully submitted, is not consequential bs because 
it was not caused by the misrepresentation—even if the misrepre- 
sentation had not been made, the burglary would have taken place 
and there may well have been no alarm at all—for the misrepre- 
sentation to have been a cause of the loss, the plaintiffs would have 
to show that, but for the misrepresentation, they would have pur- 
chased another alarm system which would have continued to ring 
had the wires been similarly ripped out. It may be that the court 
was prepared to assume this. However, this assumption is perhaps 
questionable in the light of the fact that the court had already 
rejected any implied term to the effect that all possible safeguards 
were built into the system and had implied that the system was as 


40 [1974] 2 Lloyd’s Rep. 27. 

41 Ibid. at p. 32. 

42 See Barnett v. Chelsea and Kensington Hospital Management Committee [1969] 
1 Q.B. 428 and Ajello v. Worsley [1898} 1 Ch. 274, 281 per Stirling J. “for an 
advertisement such as, in my opinion, the defendant might legally have issued would 
have produced precisely the same consequences, and been followed by the same 
damaging results,” 

43 [1974] 2 Lloyd’s Rep. 27, 33. 

44 Ibid. 
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sophisticated as one might expect for the money.‘ There was no 
evidence that the plaintiffs were prepared to pay more, which pre- 
sumably they would have had to do, in order to get a system with 
more safeguards.** So, in allowing recovery for the loss of stock, 
the court was putting the plaintiffs in the position they would have 
been in if the contract had been performed—again the contractual 
measure appears to have been applied under section 2 (1). 

If the tortious measure of damages had been applied, the plain- 
tiffs would only have been entitled to the difference between what 
they paid and the value of the system which they received, plus 
any consequential damage—in Davis & Co. (Wines) Ltd. v. Afa- 
Minerva (E.M.1.) Ltd., it is submitted that no consequential damage 
was actually caused *” by the misrepresentation and the facts may 
be unusual in this respect. Certainly it can be contrasted with the 
more usual type of case such as Doyle v. Olby (Ironmongers) Ltd.*® 
where there was clearly consequential loss caused by the misrepre- 
sentation (a fraudulent one in that case), i.e. where the consequen- 
tial loss consisted of expenditure wasted on the asset purchased in 
reliance on the misrepresentation—such expenditure would never 
have been incurred but for the misrepresentation because the asset 
would never have belonged to the plaintiff. 

Whatever doubts there may be concerning the measure of dam- 
ages which the courts in Gosling, Jarvis and Davis intended to 
apply, there can be no such doubts as to the measure which Graham 








45“... the plaintiffs had got what they contracted to get. They could not 
reasonably have expected more. As counsel put it, the purchasers of a Morris Mini 
expect less in the way of refinements than the purchasers of a Rolls-Royce.” [1974] 
2 Lloyd’s Rep. 27, 31. 

46 Cf. Nunes Diamonds v. Dom. Elec. Co. (1972) 26 D.L.R. (3d) 699 where 
Pigeon J. in dealing with a similar issue in the Canadian Supreme Court, again in 
relation to a burglar alarm said “...it does not appear to me that Nunes has shown 
that the damages claimed were caused by the statement made.... In order to 
support the claim it was suggested that, if not reassured by the statement... other 
precautions would have been taken whereby the loss could have been avoided.... 
On the contrary, all the evidence indicates that burglars, clever enough to defeat 
the D.E.P. system would have, as easily, succeeded in defeating a second system...” 
See also Lloyd J. in Box v. Midland Bank Ltd. [1979] 2 Lloyd’s Rep. 391, at pp. 
399-400. 

47 The problems of causation in relation to damages for misrepresentation are well 
illustrated by the interesting but difficult case of Scott Group Ltd. v. McFarlane 
[1978] 1 N.Z.L.R. 553 where the misrepresentation was made by a third party to 
the resultant contract (defendant auditors negligently overstating value of X Co.’s 
assets, report relied on by plaintiff company in taking over X Co.) and one of the 
issues was whether any damages were recoverable given that the resultant contract 
was an excellent bargain for the plaintiffs despite the misrepresentation. Cooke J. 
(in what was the decisive judgment because one of the other two judges held that 
there was no duty of care in any event) held that there was no recoverable loss and 
that the plaintiffs had merely failed to make as big a gain as anticipated and that 
this loss of profit could not be recovered in tort. This seems with respect to ignore 
the fact that sometimes a plaintiff’s reliance can involve foregoing some other profit 
(supra, p. 146 or, as in this case, some extra profit, and the dissenting (on this point) 
judgment of Woodhouse J. seems preferable if one accepts his finding that if the 
misrepresentation had not been made, the plaintiffs would have paid a lower price. 
See the helpful case note by Johnston in (1978) 8 N.Z.U.L.R. 175 esp. at pp. 184-186, 

48 [1969] 2 Q.B. 158. 
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J. intended in Watts v. Spence,** thé next case to be decided under 
section 2 (1). This case was concerned with an implied representa- 
tion made by the defendant that he was the sole owner of the house 
which he was contracting to sell and that he was in a position to 
sell it. The learned judge awarded loss of bargain damages ® for 
misrepresentation under section 2 (1), his reasoning providing an 
unexpected twist to the fears“! that the fiction of fraud would 
create unnecessary problems. The plaintiff, in Watts v. Spence, had 
originally claimed, inter alia, damages for breach of contract but 
when it appeared during the course of the hearing that such dam- 
ages might not be substantial because the case fell within the rule 
in Bain v. Fothergill, he was given leave to amend to claim dam- 
ages for misrepresentation under section 2 (1). The rule in Bain v. 
Fothergill limits the damages for failure to complete due to a defect 
in title because of the “ difficulties in showing a good title to real 
property in this country’’** and consequently does not apply to 
cases where the vendor is fraudulent or guilty of bad faith,** so 
that where there is fraud or bad faith the purchaser may still 
recover substantial damages for loss of bargain. Graham J. allowed 
the fiction of fraud in section 2 (1) to lead him into awarding 
damages for loss of bargain under section 2 (1).°° 

This reasoning is unsatisfactory (although, as will be seen, it is a 
little more subtle than the above summary would indicate). Where 
there has been a breach of contract then the normal contractual 
measure of damages ought to apply. Bain v. Fothergill says that 
this “ normal” measure is not to be ordinarily available where the 
breach is caused by inability to convey a good title but Bain v. 
Fothergill is itself an exceptional rule which does not apply, inter 
alia, where there has been fraud, and thus the purchaser is once 
more entitled to his loss of bargain. It does not follow from this 
that where the purchaser is suing under section 2 (1), which has 
nothing whatsoever to do ** with Bain v. Fothergill, that because 
there is a fiction of fraud in section 2 (1), loss of bargain damages 
magically become available. Loss of bargain damages are available 


49 [1976] Ch. 165—criticised briefly in (1975) 91 L.Q.R. 307 but welcomed in 
(1976) 40 Conv.(n.s.) 361. 

50 At least he said he was awarding damages for loss of bargain. In fact he 
ordered an inquiry on the basis of the difference between the value of the property 
at the date of the contract and at the date fixed for completion. This is a rather odd 
basis in that true loss of bargain would be represented by the difference between 
the purchase price and the value at the date of completion. See Treitel, Law of 
Contract (5th ed.), pp. 268, 735. Again the trap of assuming that the purchase price 
represents the value of property at the time of agreement appears to have been 
sprung. 

51 Cf, Atiyah and Treitel (1967) 30 M.L.R. 369, 373. 

52 (1894) L.R. 7 H.L. 158. 

53 Per Lindley L.J. in Day v. Singleton [1889] 2 Ch. 320, 329. 

54 See McGregor on Damages (14th ed.), paras. 706-712. 

55 See [1976] Ch. 165, 178e-f “If the representations had been treated as 
fraudulent, the plaintiff would, on the authority of Bain’s case itself, have been 
entitled to recover for loss of his bargain. 

56 Graham J, recognised this point himself [1976] Ch. 165, 178d. 
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for breach of contract caused by inability to convey a good title 
where the exceptional rule in Bain v. Fothergill does not apply, 
because loss of bargain damages are the normal rule for breach of 
contract. This is irrelevant to the question of what ought to be the 
correct measure of damages under section 2 (1). 

Graham J. partly supported his conclusion by interpolating Lord 
Chelmsford’s words in Bain v. Fothergill *® with what Lord Chelms- 
ford might have said if the Misrepresentation Act 1967 had been 
in force at the time. Lord Chelmsford’s actual words were as 
follows: “If a person enters into a contract for the sale of a real 
estate knowing that he has no title to it, nor any means of acquiring 
it, the purchaser cannot recover damages beyond the expenses he 
has incurred by an action for the breach of the contract; he can 
only obtain other damages by an action for deceit.” ** 

Graham J. considered that they may well have read as follows: 


“ In those cases where a person enters into a contract for the 
sale of real estate knowing that he has no title to it and has 
made no representation, innocent or fraudulent, that he will 
be able to acquire it by the time for completion, thereby in- 
ducing the purchaser to enter into the contract, the purchaser 
cannot recover damages beyond the expenses he has incurred 
by an action for the breach of the contract; he can only obtain 
other damages by an action based on innocent misrepresentation 
or deceit where such exists.” 5° 


Three points can be made here: 

First, the words “and has made no representation, innocent or 
fraudulent, that he will be able to acquire it by the time for com- 
pletion” are unnecessary since this part of the statement is pre- 
scribing the conditions where damages for breach of contract are 
limited—the fact that some other remedy for misrepresentation 
might be available would not affect the validity of this part of the 
statement.®° 

Secondly, Graham J. was assuming that the words “ he can only 
obtain other damages by an action for deceit” means loss of bar- 
gain damages, whereas the Court of Appeal has clearly accepted 
in Doyle v. Olby (Ironmongers) Ltd.“ that damages for deceit are 
to be assessed on a tortious basis and are not for loss of bargain.®? 

Thirdly, Lord Chelmsford’s words give a misleading impression 





57 (1874) L.R. 7 H.L. 158, 207. š8 Ibid. 

59 [1976] Ch. 165, 178b-c. 

60 Of course these words would be necessary if Graham J. were saying that the 
exceptional rule in Bain v. Fothergill does not apply if there has been a fraudulent 
or innocent misrepresentation. However, Graham J. does not appear to mean this 
since the damages which he awarded were under s. 2 (1) for misrepresentation and 
not for breach of contract. 

61 [1969] 2 Q.B. 158. 

62 Admittedly, Lord Chelmsford may, in 1874, well before Doyle v. Olby (Iron- 
mongers) Ltd. have considered it possible that the measure of damages for deceit 
was the contractual measure but the phrase “other damages” certainly gives no 
indication of this. 


~ 
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of the state of Bain’s rule today.** Where the vendor knows he has 
no title, nor any means of acquiring it, he may well be liable for 
full loss of bargain damages for breach of contract and be outside 
the rule in Bain v. Fothergill. 

Watts v. Spence would be more understandable if it was to the 
effect that substantial damages for breach of contract ** could be 
obtained where there had been merely negligent ** misrepresenta- 
tion rather than actual fraud. This would be in line with the general 
tendency to restrict the exceptional rule in Bain’s case wherever 
possible.*° However, Graham J. regarded this line as closed to 
him * and expressly confirmed that he was awarding loss of bargain 
damages not for breach of contract but under section 2 (1): 
“...some purchasers who would have been caught by Bain V. 
Fothergill if the Act of 1967 had not been passed can now, by suing 
on the new statutory right, get damages for loss of bargain which 
they could not have recovered before.” °° 

If, as has been suggested earlier, the measure of damages under 
section 2 (1) is an open question, Watts v. Spence might well, 
despite its unsatisfactory reasoning, have been followed and the 
contractual measure accepted as correct for liability generally under 
section 2 (1). However, it may be that Watts v. Spence is the high 
water mark of the authorities suggesting a contractual measure 
because three cases decided since Watts v. Spence appear to repre- 
sent a new tide of judicial opinion favouring a tortious measure. 

The first of these cases was F. & H. Entertainments Ltd. V. 
Leisure Enterprises Ltd.® where the plaintiffs were induced to enter 
a contract to take an assignment of the lease of certain premises 
from the defendants by a misrepresentation that the defendants 
had not received notice from the landlords of their intention to 
increase the rent under the rent review clause in the lease. Before 
the assignment was completed, the plaintiffs spent £4,000 in equip- 
ping the premises and then discovered that notice of an intention 





63 See McGregor, op. cit. paras. 707, 708. 64 See note 60 supra. 

65 Although Graham J. uses the phrase innocent misrepresentation he clearly 
means misrepresentations for which there are no reasonable grounds under s. 2 (1). 
Although this is a common usage it would perhaps be better to always describe 
misrepresentations actionable under s. 2 (1) as negligent to distinguish them from 
the totally innocent misrepresentations for which the misrepresentor does have 
reasonable grounds and which are therefore not actionable under s. 2 (1). 

66 See, e.g. Wroth v. Tyler [1974] Ch. 30 (spouse’s rights of occupation under s. 1 
(1) of the Matrimonial Homes Act 1967 not a defect in title within the rule), and 
Malhotra v. Choudhury [1979] 1 All E.R. 187 (failure to use best endeavours to 
persuade co-owner, the defendant’s wife to consent to sale, took the case outside 
the rule). Stephenson L.J. pointed out at [1979] 1 All E.R. 199 that “ this is not a 
case where the owner’s difficulties in discovering whether he had a perfectly good 
title could excuse him.” Neither, would one think, was Watts v. Spence such a case. 

67 [1976] Ch. 165, 175 “I find it impossible to say that there is present some 
defect in title not contemplated and covered by the principles of Flureau v. Thornhill 
(1776) 2 Wm.Bl. 1078 and Bain v. Fothergill....” 

68 [1976] Ch. 165, 178. 

69 (1976) 120 S.J. 331; 240 E.G. 455, the latter being much the fuller of the two 
reports. 
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to increase the rent had been given whereupon they brought an 
action claiming rescission of the contract and damages for mis- 
representation. In the Chancery Division, Walton J. allowed their 
claim and awarded them damages under section 2 (1) saying that 
“the measure of damages, quite clearly, is the same as those [sic] 
in an action for damages for deceit.” 7° This was presumably en- 
tirely satisfactory to the plaintiffs since having also succeeded in 
their claim that the contract had been validly rescinded, such an 
award would cover their main item of loss, the £4,000 spent on 
equipping the premises assuming that, in the words of Walton J., 
it was “ expenditure, properly and not prematurely or extravagantly 
incurred.” It does not appear to have been argued that loss of 
bargain damages should be available and the only matter which 
Walton J. appeared to regard as problematic was not whether the 
measure under section 2 (1) is contractual or tortious but rather the 
question of what is the true measure of damages for deceit.” 
However, the difference between damages in contract and in tort 
was certainly in the mind of the court in the next case to be con- 
sidered, Andre & Cie S.A. v. Ets. Michel Blanc et Fils.’* The plain- 
tiffs were buyers and the defendants were sellers under a series of 
contracts for the purchase of United States soya bean meal to be 
shipped between April and September 1973. At the end of June 
1973 the United States Government announced restrictions on the 
export of soya bean meal with the result that sellers were only 
licensed to export 40 per cent. of the contract quantity, and even 
that licence was only valid if the sellers first obtained “from the 
foreign buyer written confirmation that he will accept delivery 
under the contract of the quantity licensed for export.” "° The 
sellers misrepresented to the buyers that the export restrictions 
required ’* that the buyers confirm in writing that they would 
accept 40 per cent. of the contract quantities in total fulfilment of 
the contract. As a result of this misrepresentation, the buyers bound 
themselves to accept delivery of 40 per cent. in total fulfilment of 
the contract but later claimed the sellers were in default in respect 
of the remaining 60 per cent. of the contract quantity. In the High 





70 (1976) 240 E.G. 455, 461. 

71 The problem of the measure of damages for deceit was much more difficult 
before the decision in Doyle v. Olby (Ironmongers) Ltd. which Walton J. went on 
to apply. The only remaining difficulty would appear to be whether certain dicta of 
Lord Denning in Doyle v. Olby (Ironmongers) Ltd. will be followed, which suggest 
that the test of remoteness of damage for deceit is not limited by foreseeability as 
it generally is in tort. See Treitel (1969) 32 M.L.R. 556. Lord Denning’s dicta have 
been followed in Canada in Siametis v. Trojan Horse (Burlington) Inc. (1979) 25 
O.R. 120. 

72 [1977] 2 Lloyd’s Rep. 166. 

73 United States'Export Control Bulletin No. 88, July 2, 1973. 

74 Ackner J. ruled that even if the misrepresentation was one of law rather than 
fact, it was still actionable as being a misrepresentation of American law which is 
treated as a question of fact by English courts: [1977] 2 Lloyd’s Rep. at pp. 180-181. 
Affirmed on this point in the Court of Appeal [1979] 2 Lloyd’s Rep. 427 where 
the measure of damages was not discussed. 
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Court, the sellers contended that the measure of damages for this 
misrepresentation under section 2 (1) was the contractual measure 
and that this involved placing the buyers in the position they would 
have been in if the representation had been true, in which case the 
damages would be nominal as the buyers would have suffered no 
loss. 

Ackner J. dealt with this contention in two ways. First, he quoted 
the fiction of fraud from section 2 (1) as being indicative of the 
measure of damages and thus concluded that the correct measure 
was not the contractual one at all but a tortious one. 

Secondly, he held that even if he were wrong in taking the above 
view and the damages had to be assessed according to the con- 
tractual measure those damages would still be substantial.7* 

The learned judge said: 

“Tf the misrepresentation is to be treated as a breach of the 
discharge agreement, then it caused the buyers to give up their 
right to receive from the sellers delivery of the 60 per cent. of 
the goods due under the contract, and that is the loss that arose 
naturally from the breach and must be viewed as having been 
in contemplation of both parties as the probable result of the 
breach.” 7 


To treat the misrepresentation as a breach of the discharge 
agreement which folowed it is a curious way of looking at matters 
but in effect Ackner J. was saying that the buyers relied on the 
misrepresentation and that that induced them to give up their right 
to 60 per cent. of the contract goods and therefore the loss of their 
right to that 60 per cent. was recoverable as the reliance interest.’ 

Thus, although Ackner J. preferred the view that the measure 
under section 2 (1) is tortious, he expressly conceded that the dam- 
ages actually awarded to the buyers would equally well be justified 





75 As awarded by the Umpire in the arbitration proceedings and by the Board 
of Appeal of the Grain and Feed Trade Association whose award in the form of a 
special case stated had resulted in this hearing in the Commercial Court before 
Ackner J. i 

78 [1977] 2 Lloyd’s Rep. at p. 181. 

77 It is not clear that the plaintiff is in all cases entitled to prefer the reliance 
measure to the expectation measure. In Cullinane v. British Rema Manufacturing 
Co. [1954] 1 Q.B. 292, the Court of Appeal, held, obiter, that the plaintiff could 
choose and in Anglia TV v. Reed [1972] 1 Q.B. 60 the plaintiff successfully claimed 
the reliance interest rather than the expectation interest and the Court of Appeal 
upheld his claim. However, it is doubted whether the plaintiff should have this choice 
where the properly performed contract would have resulted in him suffering a loss 
(see McGregor on Damages (14th ed.), para. 35, Treitel, The Law of Contract (5th 
ed.), at p. 695), or whether the reliance interest must be reduced by the net amount 
of any loss that would have been suffered, or to put the same thing another way, 
whether the reliance interest is limited to the gross amount of the expectation 
interest, see Fuller and Perdue, op. cit. pp. 75-80. Even if the right to choose is 
limited, on the facts of Andre & Cie there would be no justification for reducing or 
limiting the reliance interest, (a) because the “ expectation value” of the repre- 
sentation did not involve any actual loss to the plaintiffs it merely did not involve 
any profit, (b) because the plaintiffs had not chosen to enter a contract which would 
provide them with no profit, they were merely the hapless recipients of a representa- 
tion which if true would provide them with no benefit. 
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on the contractual measure. What is rather puzzling about his 
judgment is his comment that Watts v. Spence and Jarvis v. Swan 
Tours Lid. “are in my opinion in no way inconsistent.” 7° with 
his view that the proper measure is tortious. 

In the latest reported case on damages under section 2 (1), 
McCally v. Welltrade International,’ the plaintiff had been in- 
duced to enter a contract of employment on an oil refinery in 
Libya as a result of a misrepresentation that the work involved 
was within the ambit of his experience. The plaintiff commenced 
his employment in Libya but it soon became apparent that he was 
not qualified to do the work so his employment was terminated 
after 10 days and he returned to England where he was unable to 
obtain work comparable to his previous employment in England 
for over 12 months. Sir Douglas Franks Q.C., sitting as deputy 
High Court Judge, awarded the plaintiff just under £2,000 damages 
for the misrepresentation, and reached that figure by applying the 
test laid down in Doyle v. Olby (Ironmongers) Ltd., i.e. a tortious 
test.®° 

Of course this test would have been equally relevant if the mea- 
sure of damages had been held to be contractual and the plaintiff 
had elected for the reliance interest as he would surely have done 
rather than claim the benefit of a contract “said with some justi- 
fication by Mr. Brooke for the plaintiff to be a swingeing and 
oppressive one.” ® If the representation had been true the plain- 
tiff would have been fitted to work under a contract from which he 
would have derived precious little benefit so that the reliance 
interest would almost certainly have been preferable.*? The reader 
will no doubt already have noted that the fact that the reliance 
interest is recoverable either under the contractual measure or 
under the tortious measure, is a frequent source of ambiguity in 
the cases. 


CONCLUSION 


There have been seven reported cases dealing with the measure 
of damages under section 2 (1). Of the first four of these cases, 
not one clearly suports the tortious measure and indeed all four, 
to varying degrees, support the contractual measure. Watts V. 
Spence unambiguously does so, Gosling v. Anderson is almost 
equally clear in its support, whereas Jarvis v. Swans Tours and 
Davis & Co. (Wines) Ltd. v. Afa-Minerva are somewhat ambivalent 
but tend, if anything, to support the contractual measure. The 
only one of these cases where the difference between the expec- 
tation and reliance interest was in the mind of the court, was in 





78 [1977] 2 Lloyd’s Rep. at p. 181. 79 [1978] I.R.L.R. 497. 

80 Ibid. at p. 499. No reasons were given for adopting this test. It was “ unneces- 
sary to deal with this matter at length.” See text at note 22 supra for a possible 
factor influencing the decision. 

81 [1978] I.R.L.R. 497, 498. 

82 Assuming it is permissible to prefer it. Supra, note 77. 
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Watts v. Spence and it is submitted that the reasoning of Watts v. 
Spence does not stand up to examination. 

When one turns to the three latest cases, one finds that all three 
clearly support a tortious measure, but in two of them the possi- 
bility of the contractual measure does not appear to have been 
argued nor any of the earlier cases supporting the contractual 
measure to have been cited. In the third case, Andre & Cie v. Michel 
Blanc et Fils, the earlier cases of Watts v. Spence and Jarvis v. 
Swan Tours Ltd. were cited (but not the Court of Appeal case, 
Gosling v. Anderson) but no explanation was forthcoming as to 
how they might be distinguished and it was not suggested that they 
were wrongly decided. Indeed Ackner J. only gave it as his “view ” 
that the correct measure is tortious and went on to say, “ If I were 
wrong, and it is the measure of damage in the law of contract 
which should be applied, then in my judgment it would make no 
difference to the damages which should be awarded.” 8° 

In other words, on the facts of Andre Cie it was unnecessary to 
decide conclusively on the issue although Ackner J. was clearly 
of the view that the appropriate measure was a tortious one. 

Thus the best one can say of the case law is that it is inconclu- 
sive. However, the later cases evince a clear preference for a tor- 
tious measure and this accords with the views of most writers on 
the subject,** and indeed can not only be supported by the con- 
siderations referred to earlier ° but by the example of the statutory 
ancestors of section 2 (1). 

A clear echo of the subsection is to be found in section 43 of 
the Companies Act 1948, which makes directors and others liable: 
“to pay compensation to all persons who subscribe for any shares 
or debentures on the faith of the prospectus... .” °° 

Subsection 2 states that no person shall be liable under sub- 
section (1) of this section if he proves, inter alia, that, “ he had 
reasonable ground to believe, and did up to the time of the 
allotment... believe that the statement was true.” 87 

Section 43 was itself ultimately based on section 3 of the Direc- 
tors Liability Act 1890 which was itself prompted by the decision 
in Derry v. Peek ** limiting the liability of directors for mis- 
statements in prospectuses to cases where actual fraud could be 
proved. 

In Clark v. Urquhart,®® Lord Atkin, in considering the equivalent 
section, which was then contained in section 84 of the Companies 





83 [1977] 2 Lloyd’s Rep. at p. 181. 

84 See McGregor on Damages (14th ed.), para. 1482-1489, Chitty on Contracts 
(24th ed.), para. 377, Treitel, The Law of Contracts (Sth ed.), p. 267, Cheshire and 
Fifoot, Law of Contract (10th ed.), p. 264, Winfield and Jolowicz on Tort (11th ed.), 
p. 263 note 28, Ogus, The Law of Damages, p. 250. Also Oughton, Law Society 
Gazette, May 9, 1979. 

85 Above pp. 141-146. 

88 Companies Act 1948, s. 43 (1). 87 Ibid. s. 43 (2) (d) (i). 

88 (1889) 14 App.Cas, 337. 89 [1930] A.C. 28. 
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(Consolidation) Act 1908, said, “ ...the measure of damages on 
such a claim is precisely the same as in an action of deceit.” °° 

Viscount Sumner also dealt with the measure of damages in the 
same case and would not accept that it could be possible for a 
plaintiff to recover more under the statutory action than he would 
if he could prove deceit : 


“ What I cannot understand is how the legislature should have 
thought fit to impose on a director, who has authorised a mis- 
statement innocently, a larger liability than falls on one who 
has done it in order to cheat, or to put it in the power of a 
plaintiff to get more money by omitting a charge of fraud than 
he would get by proving it.” ** 


Admittedly, Viscount Sumner was not here directly concerned 
with the difference between damages in contract and in tort but 
his reasoning would apply equally to that distinction.” If the 
tortious (deceit) measure is correct for what is now section 43 of 
the Companies Act 1948, a fortiori it ought to be correct for section 
2 (1) which, unlike the Companies Act provision, expressly refers 
to liability “ had the representation been made fraudulently ” and 
which, as already noted, could be interpreted as prescribing the 
same measure of damages as for fraud.** 

Thus whilst there is nothing in any of the authorities which 
dictates to a future court as to whether the correct measure is 
contractual or tortious, there are good reasons to urge that such a 
future court °* should follow the views expressed in the more 
recent decisions and hold that the correct measure of damages 
under section 2 (1) is tortious and based on reliance and that loss 
of bargain damages are not available. 

R. D. TAYLOR * 








90 Ibid. at p. 67. 

91 Ibid. at p. 56. 

92 Of course the contractual measure will not always result in a higher award 
than the tortious measure. If the plaintiff has made a bad bargain the reverse may 
be true. However, it would often result in a higher award and if available under 
s. 2 (1) would “ put it in the power of a plaintiff to get more money by omitting a 
charge of fraud than he would get by proving it.” 

93 Supra, p. 141. 

84 Which hopefully would be referred to all the relevant cases. 

* m.a.(Oxon.), Barrister, Senior Lecturer in Law, Preston Polytechnic. I would 
like to express my gratitude to Harvey McGregor Q.C., from whom I first 
acquired an interest in this area, for his encouragement and for his helpful 
comments on earlier drafts of this article. 


LIMITED PURPOSE MARRIAGES 


THE CONCEPT 


A LIMITED purpose marriage occurs when a man and a woman 
enter a full status legal marriage and yet at that time one or both 
of them do not intend to fulfil some or all of the important legal 
and social duties culturally expected of a normal marriage. That is, 
although the parties consent to the ceremony or commencement 
of the marriage, they do not fully consent to its cultural and legal 
functions.’ 

Apart from the label of “limited purpose marriage,” these kinds 
of marriages have also variously been called “sham,” “ illusory,” 
“fictional,” “purported,” ‘“‘ pretended,” “ostensible,” “ colour- 
able” marriages, “ marriages of convenience,” marriages of “ con- 
ditional consent,” “‘ mental reservation,” “ defective intention ” and 
“in name only.” Obviously, the suggested description raises the 
difficult question of what are the essential or core functions of 
marriage in a given time and culture.” 

One of these labels might be attached where, at the time of mar- 
riage ceremony or commencement,® the parties have clear unilateral 
or bilateral reservations about sexual intercourse,* cohabitation * 
or procreation. Or, one or both may intend to marry solely or pre- 
dominantly for the purpose of circumventing or satisfying immi- 
gration or emigration laws,° a joke, legitimising children,’ acquiring 





* Senior Lecturer in Law, University of Sydney. 

1 For helpful introduction see H. H. Clark, Law of Domestic Relations (1968), pp. 
114-118; P. M. Bromley, ‘‘ The Validity of ‘Sham Marriages’ and Marriages Pro- 
cured by Fraud ” (1969) 15 McGill L.J. 319; E. M. Clive and J. G. Wilson, Husband 
and Wife (1974), pp. 58-67; M. Rheinstein, Marriage Stability, Divorce and the Law 
(1972), pp. 21, 174-175; J. Jackson, The Formation and Annulment of Marriage 
(2nd ed., 1969), pp. 290-297; notes in (1953) 20 U.Chi.L.Rev. 710; (1956) 69 
Harv.L.Rev. 768; H. R. Hahlo, “ Nullity of Marriage ” found in Studies in Canadian 
Family Law D. Mendes da Costa (ed., 1972), Vol. 2, pp. 669-673; A. A. M. Irvine, 
“Sham Marriages” 1963 S.L.T. 93; W. Rogers, “Sham Marriages” (1974) 4 
Fam.Law 4; B. J. Leidigh, “ Defense of Sham Marriage Deportations” (1975) 8 
U.Cal. Davis L.R. 309; for Australian cases, see Wade, ‘‘ Marriages of Convenience ” 
(1980) 11 Fed.L.R. 84. 

2 H. Swinburne, A Treatise on Spousals (published in 1686; written before 1621; 
republished N.Y.: Garland, 1978), Sect. 12, pp. 140-148. 

3 The distinction between ceremony and commencement is mentioned here to 
emphasise that a de facto cohabitation marriage which today has limited legal status 
may also sometimes only be entered into for a limited purpose: see post, note 12. 

4 Morgan v. Morgan [1959] P. 92; Scott v. Scott [1959] P. 103. 

5 Brodie v. Brodie [1917] P. 271. 

6 eg. C. S. Lewis and Joy Davidman; U.S. v. Rubenstein, 151 F. 2d 915 (2nd 
Circ. 1945) Silver v. Silver [1955] 2 All E.R. 614; [1954] P. 258; Szechter v. 
Szechter [1970] 3 All E.R. 905; Kokkalas v. Kokkalas (1965) 50 D.L.R. (2d) 193; 
Johnson v. Smith (1968) 70 D.L.R. (2d) 374, overruled by Jantsis v. Papatheodrou 


7 For footnote, see p. 160. 
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money, sexual gratification,’ or minimising taxation.’° To this list 
can be added: 


“The marriage might be performed as a result of a dare, or 
solely to win a bet, to obtain an engagement open only to 
married persons, to fulfil a promise made to a dying person, 
to comply with the terms of a settlement conferring gifts sub- 
ject to the beneficiary’s marriages and so on. Marriages have 
been celebrated solely in order to avoid military call-up, in one 
case it seems in order to avoid court-martial.” 1 


‘In one sense, such marriages are at the opposite end of the spec- 
trum to de facto marriages. A de facto marriage, to a sociologist, 
functions like a marriage, but because it did not begin with the 
socially and legally prescribed ceremony, is only given a limited 
legal status by the law.!? Whereas a limited purpose marriage, from 
a sociologist’s viewpoint, often does not function like a marriage 
at all,?* or perhaps functions as such only for a very short time,** 
but because it began with a legally prescribed ceremony, it has 
often been given full legal status by the law. 


(1971) 15 D.L.R. (3d) 53; Gardner v. Gardner (1970) 75 W.W.R. 667; Feiner v. 
Demkowitz (1974) 42 D.L.R. (3d) 165; In the marriage of Deniz (1977) 31 Fed.L.R. 
114; (1977) F.L.C. 90-252; In the marriage of Suria (1977) F.L.C. 90-305; Leidigh, 
ante, note 1; R. v. Cahill (1979) 22 A.L.R. 361. See post, notes 47-56. It is not 
clear how far the alternative device of limited purpose adoptions, has been, or will 
be used to facilitate migration by refugees. 

7 Bell v. Graham, 13 Moore P.C. 242; (1859) 15 E.R. 91 (marriage to placate an 
irate brother-in-law valid). Cf. M’Innes v. More, 1782 (Scottish marriage to prevent 
disgrace arising from pregnancy invalid); discussed in Dalrymple v. Dalrymple (1881) 
2 Hag.Con, 54, 101-102; Dagg V. Dagg and Speake (1882) 7 P.D. 17. 

8 R. Brandon, The Dollar Princesses (1980); Shonfeld v. Shonfeld, 260 N.Y. 477, 
184 N.E. 60 (1933) (false statements by woman concerning her wealth; marriage 
annulled); Ryan v. Wurmbrand-Stuppach Ryan 156 Misc. 251, 281 N.Y.S. 709 (1935) 
(woman married solely to obtain husband’s wealth; marriage annulled on ground 
that woman had deceived petitioner about her feelings of love towards him!); 
Woronzoff-Daschkoff v. Woronzoff-Daschkoff, 303 N.Y. 506; 105 N.E. (2d) 877 
(1952) (fortune-hunting male married solely to obtain money; marriage consum- 
mated; no annulment granted); Kelly v. Kelly (1933) 148 L.T. 143 (marriage cere- 
mony undertaken for business convenience held void for mistake); Rheinstein ante, 
note 1, pp. 91-101. The writer understands that in Sydney, the compulsory counselling 
of broken short-term marriages under F.L.A., s. 14 (6), has revealed a substantial 
number of social security and immigration marriages, 

® C. v. C. [1942] N.Z.L.R. 356. 

10 e.g. marrying and if necessary divorcing, in order to avoid stamp duty on a 
transaction between male and a female under s. 90 of the Family Law Act 1975 
(Aust.); cf. formerly the Swedish “ tax-divorce ” whereby a married couple divorced 
and secretly moved back together after their new single status had been accepted 
by the taxation authorities; J. W. F. Sundberg, “ Recent Changes in Swedish Family 
Law: Experiment Repeated ” (1975) 23 Am.J.Comp. Law 34, 38-39. 

11 J, Jackson ante, note 1, p. 290. Cases are cited from many jurisdictions as 
illustrations. i 

12 That is, fewer legal rights and duties than a full status de jure marriage; e.g. 
D. Pearl, “The Legal Implications of a Relationship Outside Marriage ” (1978) 37 
Cam.L.J. 252; J. H. Wade, “ Void and de Facto Marriages ” (1981) 9 Sydney L.Rev. 
356; De Facto Marriages in Australia, (1981). 

13 e.g. H. M. Johnson, Sociology: A systematic Introduction (1960), pp. 146~174. 

14 e.g. In the marriage of Suria (1977) F.L.C. 90-305 (three weeks of cohabitation; 
oe valid); C. v. C. [1942] N.Z.L.R. 356 (two weeks of cohabitation; marriage 
valid). 
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The popularity of limited purpose marriages seems to be increas- 
ing today perhaps because first, highly desirable benefits are acces- 
sible through marital status with the right person. Most notably, 
there are steadily increasing refugee populations trying to escape 
religious, racial and political persecution and perhaps also seeking 
access to the wealthy western nations.!5 Secondly, divorce is now 
easily available and is relatively cheap. Thus one can now readily 
discard the marriage status once it has served its purpose.*® Thirdly, 
there is often little social or even family disapproval of the use of 
limited purpose marriage—it is only another harmless method of 
using the rules to beat the “‘ system ” or the “ establishment.” 

Limited purpose marriages.can be arranged into different con- 
ceptual categories. For example, the limited purpose can be held 
by one or both of the parties to the marriage. If held by only one 
party, the other may actually know or ought to know of the limited 
purpose without so restricting his/her own marital expectations; 
or may be misled by silence concerning the limited purpose or 
deceived by positive misrepresentations. The purpose may be 
limited to one or more purposes within traditional marriage func- 
tions—for example, only to have companionship, or only to pro- 
create children—or may be limited to purposes wholly outside 
traditional marriage functions—for example, to marry only to 
satisfy the letter but circumvent the spirit of immigration or taxa- 
tion laws. The limited purpose may be the sole reason for entering 
the marriage or may only be the predominant reason. Finally, the 
alleged limited purpose may be proved by different kinds of evi- 
dence. It may be contained in a pre-marriage subjective uncom- 
municated mental reservation, in pre-marriage writing or formal 
agreement.” The seriousness of the alleged pre-marriage limited 
purpose can be supported or questioned by post-marriage statements 
and conduct.*® 

These conceptual differences may assist in deciding what degree 
of legal recognition should be given to these different kinds of 
limited purpose marriages. 

In logic at least, it seems reasonable to argue that if mutual con- 
sent is considered to be a necessary and vital element of marriage, 
then qualified consent by either party should result in an improper 
or second-class marriage, both socially and legally. For example, 
by analogy it is clear that each participant is required to have 





15 Less notably, marriage status with a suitable employee of an airline company, 
may give rights to discount travel! y 

16 In the U.S.A. “[t]here is a statutory presumption of fraud when an alien 
and his spouse have been married less than two years before the alien enters the 
United States and have been divorced within two years after his entry.” Leidigh 
ante, note 1, pp. 317-318; 8 U.S.C., para. 2151 (c) (1) (1970); Woodby v. Immigra- 
tion and Naturalisation Service, 385 U.S. 276 (1966). 

17 Dalrymple v. Dalrymple (1811) 2 Hag.Con.54, 106-107 

18 If the post-marriage conduct includes consummation, the courts in most 
jurisdictions have rarely been willing to give any legal significance to the alleged 
limited purpose; Clark, ante, note 1; cf. Swinburne, ante, note 2, pp. 109-153. 
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mental capacity to consent not only to the ceremony, but also to 
the normal rights and duties attaching to marriage. “ In order to 
ascertain the nature of the contract of marriage a man must be 
mentally capable of appreciating that it involves the responsibilities 
normally attaching to marriage.” 1° If the absence of capacity to 
consent to normal duties affects the legal status of marriage, then 
why not absence of actual consent to normal duties? This is indeed 
the conceptual position taken by the Roman Catholic Church 
though its sanction is expressed in the consequence of “ invalidity.” 
For example, in the Codex Juris Canonici, Canon 1086, Section 2 
states that “if either or both parties by a positive act of the will 
exclude marriage itself, or all right to the conjugal act, or any 
essential property of marriage, he contracts invalidly.” ?° It is sub- 
mitted that this appears to be conceptually a reasonable argument 
even though its practical administration has sometimes been criti- 
cised as cumbersome, expensive and unethical.” For example, when 
discussing nullity decrees granted under Italian law due to the 
mental reservations of one or both parties, Max Rheinstein has 
commented: 


“The most famous case of this kind is that of Gulielmo 
Marconi, the inventor of wireless telecommunication, whose 
marriage of thirty-three years was declared invalid when he 
proved that at the time of the marriage he and his bride had 
agreed to obtain a divorce if aversion should develop between 
them. Another prominent case is that of Caroline Lee 
Radzwill, the sister of Jacqueline Kennedy, and of the Italian 
movie star Renato Rascel. The latter’s eleven-year-old marriage 
was declared invalid when he convinced the tribunal that he 
and his bride had agreed never to procreate children. Grate- 
fully Rascel dedicated funds for a chapel.” ?? 


Thus, to repeat, it seems reasonable to argue that socially a 
“ proper” or “ first class ” marriage still ought to include consent 
to the normal rights and duties of marriage.?* That is, consent to 
be present at the ceremony and say a few words is not enough— 
there ought to be actual consent by both parties to the normal legal 
rights and duties which arise out of the legal status of marriage. 
However, the logical need for full marital consent has not been 
stretched in English law to its “ logical” conclusions. The words 


19 Jn the estate of Park, Park v. Park [1953] 2 All E.R. 1411, 1430, per Singleton 
LJ. 

20 See W. L. Scott, “ Nullity of Marriage in Canon Law and English Law” 
(1938) 2 U. of Tor.L.R. 319, 324-327. 

21 e.g. J. T. Noonan, Power to Dissolve, Belknap: Harvard, 1972, esp. 80-122; 
M. West and R. Francis, Scandal in the Assembly (1970), pp. 28-29; The Church and 
-the Law of Nullity of Marriage, Report of a Commission appointed by the Arch- 
bishops of Canterbury and York (1955), p.. 24-29; 57-59; M. Rheinstein, ante, note 
1, pp. 21, 174-175. 

22 Rheinstein, ante, note 1, p. 175; also Scott, ante, note 20. 

23 Note the uncertainty attached to the concept “ normal rights and duties of 
marriage ”; post, note 10. 
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of Justice Holmes again echo that “the life of the law has not 
been logic, it has been experience.” °% No doubt such logical con- 
clusions would once have created great administrative inconveni- 
ence. For example, in those times when divorce was difficult to 
obtain, the courts would presumably have been rushed with applica- 
tions for nullity decrees on the grounds of qualified consent or 
mental reservation. Moreover in cases of collusion, allegations of 
qualified consent would have been difficult to disprove and in effect 
would have provided an easy exit by agreement from the legal bond 
of marriage. 


HISTORICAL BACKGROUND 


Historically, limited purpose marriages have tended to become 
legally important in those cultures where divorce was (or is) difficult 
to obtain. For then, wealthy persons with broken marriages were 
eager to find methods, other than divorce, to terminate the legal 
status of marriages which had already terminated in function.” 
It seems that the most popular European device, at least until the 
Reformation, and to a much lesser extent thereafter, was a nullity 
decree on the grounds of marriage within the prohibited degrees of 
consanguinity or affinity.2* An alternative, and certainly less popular 
method, was to argue that as full consent to the core rights and 
duties of marriage is vital to a valid marriage, qualified consent is 
no consent at all. Therefore such a marriage ought to be declared 
void ab initio. 

It seems that this alternative basis for nullity of marriage has 
always been conceptually available in the Papal courts. However, 
between 1200 and 1918 the concept was apparently rarely utilised 
therein, due to the evidentiary dilemma of how ex post facto to 
determine private motives and reservations.” Likewise, in England 
after the Reformation, the concept of qualified consent was recog- 
nised though probably infrequently applied.** Such recognition in 
England was facilitated by the fact that until 1753 a marriage 
celebrated by the non-ceremonial exchange of promises was legally 
“valid”? for most purposes.*? However there was apparently a 





24 The Common Law (1881), p. 1. 

25 e.g, Rheinstein, ante, note 1, esp. pp. 21, 174-175; Jackson, pp. 1-77; West 
and Francis, ante, note 21; Encyclical Letter on Christian Marriage of Pope Pius 
XI, reprinted in Association of American Law Schools, Selected Essays on Family 
Law (1950) 132; Report of the General Synod Marriage Commission, Marriage and 
the Church’s Task (1978), pp. 116-118; Report of a Commission appointed by the 
Archbishops of Canterbury and York, The Church and the Law of Nullity of Marriage 
(1955). 

26 e.g, ibid. Jackson at pp. 1-77, esp. 21-24; J. Bryce, “ Marriage and Divorce 
under Roman and English Law,” in Select Essays in Anglo-American Legal History 
(1907), Vol. 3, 782. : 

27 Noonan, ante, note 21; D. E. Fellhauer (1979), p. 13, No. 1, Studia Canonica; 
cf. The Church and the Law of Nullity of Marriage (1955), pp. 26-27. 

28 e.g. H. Swinburne, Spousals (1686), ante, note 2, pp. 109-153. 

29 e.g. Bryce, ante, note 26; Pollock and Maitland, History of English Law (1895) 
(reissued C.U.P., 1968), Vol. IJ, pp. 364-399; Jackson, ante, note 1, pp. 1-77; 
contra R. v. Millis (1843-44) 10 Cl. & Fin. 534. 
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greater reluctance to legally recognise secret reservations if the 
parties subsequently married in a public church ceremony.** This 
practice was probably based partly upon the principle that the 
terms in a later solemn document ought not be qualified by earlier 
oral reservations.** That is, the terms of a public, written contract 
ought to take precedence over pre-existing private and informal 
terms. Presumably the strength of this analogy to the policy behind 
the Statute of Frauds would be weakened if the parties at the time 
of the ceremony were completely open about their mental reserva- 
tions to everyone, including the marriage celebrant. In such a 
situation it would be difficult to argue that the overt terms of the 
ceremony *? supersede the pre-existing privately shared intention.** 

One conceptual method which has enabled the limited purpose 
to be rendered legally ineffective ** has been made possible by the 
use of slippery public policy. Thus several reported cases have 
decided that a pre-nuptial agreement to the effect that the marriage 
will not function as a normal marriage is void as being against 
public policy.** Thus by rather doubtful logic, the pre-marriage 
agreement is void, and thereby the marriage is valid. The qualified 
imperfect consent to marry is made unqualified and perfect by 
notionally making the qualification disappear. 

By the eighteenth century, English judges appear to have worked 
on the presumption that mental reservations would not affect the 
status of marriage at least in traditional cases of a “ matrimonial ” 
nature, such as nullity and property division. Thus in 1811, Sir 
William Scott, sitting as an ecclesiastical judge in a church court 
in Dalrymple v. Dalrymple, and interpreting Scottish law stated: 


“ It is the intention of the parties that the substance of every 
species of contract subsists, and what is beyond or adverse to 
their intent does not belong to the contract. But then that 
intention is to be collected (primarily at least) from the words 
in which it is expressed; and in some systems of law, as in our 





30 Swinburne, anfe, note 2, Sect. XI, para. 13, p. 84. 

31 In “ contract law ” this policy is reflected in the Statute of Frauds and the 
parole evidence rule, and yet is balanced by various exceptions contained in, for 
example, the rules of collateral contract and misrepresentation. 

32 e.g. a civil celebrant at least is obliged to state at the ceremony that ‘‘ ‘ Marriage 
according to Jaw in Australia, is the union of a man and a woman to the exclusion 
of all others, voluntarily entered into for life,’ or words to that effect.” Marriage 
Act 1961 (Cth.), s. 46 (1). 

33 Presumably a civil or religious celebrant who consciously officiated at limited 
purpose marriages would risk deregistration: Marriage Act (1961) (Cth.), ss. 31-34. 
To repeat, such marriages are “improper” for some purposes. 

34 At least to the extent that the marriage remained “ valid,” in that no subsequent 
legal marriage could be effected. 

85 e.g. Brodie v. Brodie [1917] P, 271; Van Oosten v. Van Oosten [1923] C.P.D. 
409; Martens v. Martens [1952] 3 S.A.L.R. 771 (pre-marriage agreements not to 
cohabit held to be void and therefore not an acceptable defence to actions for 
restitution of conjugal rights); cf. Morgan v. Morgan [1959] P. 92 (no suggestion 
that a companionship agreement prior to an elderly marriage is void); cf. Swinburne’s 
distinction, that where the condition is only “ unhonest,” i.e. contrary to laws and 
good manners, as compared to being contrary to the substance of marriage, then 
the condition and not the marriage is void; ante, note 2, pp. 134-153. 
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own, it is pretty exclusively so to be collected. You are not to 
travel out of the intention expressed by the words to substitute 
an intention totally different and possibly inconsistent with the 
words. By the matrimonial law of Scotland a latitude is allowed 
which to us (if we had any right to exercise a judgment on the 
institutions of other countries with which they are well satisfied) 
might appear somewhat hazardous, of substituting another 
serious intention than that which the words express, to be 
proved by evidence extrinsic, and totally, as we phrase it, 
dehors the instrument. This latitude is indulged in Scotland to 
a very great degree indeed, according to Mr. Erskine. In all 
other countries a solemn marriage in facie ecclesiae facit 
fidem; the parties are concluded to mean seriously, and delibera- 
tely, and intentionally, what they have avowed in the presence 
of God and man under all the sanctions of religion and of law; 
not so in Scotland where all this may pass, as Mr. Erskine 
relates, and yet the parties are at liberty to shew that by virtue 
of a private understanding between themselves, all this is mere 
imposition and mockery, without being entitled to any effect 
whatever.” °° 


Not only in England but also in South Africa, Australia and 
Canada, the argument that a limited purpose marriage per se is 
void, seems only rarely to have even been attempted, or to have 
succeeded,*” at least over the last 200 years.** Commentators state 
the present position of English law with certainty. j 

“ [N]o agreement or private determination is allowed to nullify 
a marriage, even though it involves the frustration of one of 
the principal ends of matrimony. English law looks to the con- 
sent as expressed, and will not allow the parties privately to 
derogate from their public professions.”.*” . 


Nevertheless there are some cases within the last century where the 
concept of mental reservations has been given a degree of judicial 
recognition. English courts have refused to exercise traditional 
matrimonial jurisdiction over certain “‘ pseudo-marriages,” as these 
arrangements involved an absence of consent to certain elements 
of marriage understood as vital or essential at the time. Usually, the 
consent has been defective in that it did not envisage a lifelong 
monogamous union. However the sanction imposed by the courts 





36 (1811) 2 Hag.Con. 54, 105-106. ; 

37 e.g. Bromley, ante, note 1; Jackson, ante, note 1, p. 290; H. R. Hahlo, The 
South African Law of Husband and Wife (1975), pp. 84-85; cf. McKenzie (falsely 
called Singh) v. Singh (1973) 29 D.L.R. 380; [1972] 5 W.W.R. 387 (immigration 
marriage entered into for a fee held invalid as not “in good faith ” under Marriage 
Act, R.S.B.C. 1960); Truong v. Malia (1977) 25 R.F.L, 256 (emigration marriage 
entered into in order to escape “ desperate situation ” in Vietnam held to be void); 
post, note 53. 

38 e.g, Parker v. Parker (1757), 2 Lee 382; contra M'Innes v: More, 1782, House, 
of Lords, ante, notes 6, 7. 

39 The Church and the Law of Nullity of Marriage (1955), p. 27. For completeness, 
to this statement needs to be added the requirements of mental capacity and “ free” 
volition, i.e. absence of fear, mistake and fraud. 
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upon such unions has not usually been to declare them void, but 
rather the much harsher sanction of refusing to exercise any juris- 
diction at all.*° For if the relationship is called a “ void marriage,” 
it is clear that at least legal obligations relating to maintenance,** 
property and now even legitimacy of children attach thereto.*? For 
example, in Nachimson v. Nachimson * the parties had married in 
Russia at a time when marriage was dissoluble at will by a simple 
process of deregistration. Accordingly it was argued that even 
though the parties subjectively may have initially intended a life- 
long union, objectively what they entered into was something less 
than that. This argument was accepted by the trial judge, but over- 
~ ruled by the Court of Appeal on the ground that it was a mono- 
gamous marriage by Russian law, even though easily dissoluble if 
the parties remained domiciled in Russia. However the principle 
was not doubted that there were certain essential incidents of mar- 
riage which the parties must consent to before English law should 
recognise the ceremony as resulting in the status of “ marriage.” “4 
Moreover it was considered important by two of the judges to 
emphasise that both parties subjectively intended the union to be a 
lifelong one.** : 

Today, by legislation in Australia and England, many of these 
formerly “deviant” forms of polygamous or potentially poly- 
gamous marriages have been given recognition at least in areas of 
traditional matrimonial law.‘* However, if the parties to a mono- 
gamous marriage celebrated within these jurisdictions clearly agree 





40 e.g. Hyde v. Hyde and Woodmansee (1866) L.R. 1 P, & D. 130 (court refused 
to exercise divorce jurisdiction over a monogamous marriage celebrated in Utah, where 
however future polygamy was clearly contemplated), Re Bethell, Bethell v. Hildyard 
(1888) 38 Ch.D. 220, 233 (offspring of monogamous marriage according to Baralong 
custom held to be illegitimate, probably because it contemplated future polygamy; 
“the question must always be: Did the parties intend to contract marriage? ”); 
contra Bamgbose v. Daniel [1955] A.C. 107 (for the purposes of intestacy legislation, 
a polygamous union is recognised as a marriage); Khan v. Khan [1963] V.R. 203 
(no divorce jurisdiction over a potentially polygamous marriage); Risk v. Risk [1951] 
P. 50 (no nullity jurisdiction over a potentially polygamous marriage); Sowa v. Sowa 
[1961] P. 70 (no maintenance jurisdiction over a polygamous marriage). 

4l e.g. Risk v. Risk [1951] P. 50; Family Law Act 1975 (Cth.), ss. 60, 71. See 
ibid. : 

42 e.g. Formerly based on Marriage Act 1961 (Cth.), s. 91 (where either party 
believed “ on reasonable grounds ” that the marriage was valid); now state legislation 
in Australia gives all illegitimate or “ ex-nuptial ” children at least some inheritance 
rights as legitimate children, e.g. Children (Equality of Status) Act 1976 (N.S.W.), 
ss. 6, 9. 

43 [1930] P. 85 (Hill J.), 217 (C.A.). 

44 e.g. Lawrence L.J. at p. 233, “ The present case might, possibly, have assumed 
a different complexion if it could have been proved,... that the particular marriage 
in question had in fact been a mere sham and a mere cloak for casual intercourse,” 
Cf. Romer L.J. at p. 244 who warns that if a court too readily declares a limited 
purpose marriage invalid, it may thereby merely be furthering the improper limited 
purpose. 45 Ibid. at pp. 233, 244. 

46 e.g. at least where such marriages are celebrated outside Australia and where 
the parties each has marital capacity by the law of his/her respective domicile, e.g. 
Family Law Act 1975 (Cth.), s. 6; Matrimonial Causes Act 1973 (U.K.), ss. 11 (d), 
47; see generally S. Poulter, “ Hyde v. Hyde—A Reappraisal ” (1976) 25 I.C.L.Q. 
475; “The Definition of Marriage in English Law ” (1979) 42 Mod.L.R. 409. 
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upon future polygamy and/or short-term marriage, then the reason- 
ing of such cases as Hyde and Nachimson clearly suggests that some 
degree of legal non-recognition should follow, 

In any historical overview of this topic, mention must be made 
of the case of United States v. Rubenstein.“ There, the parties went 
through a ceremony of marriage prescribed by New Jersey law, 
but did so solely for the purpose of preventing deportation of the 
wife. She paid the husband $200 for his co-operation. The parties 
had agreed never to cohabit and the marriage was not consum- 
mated. However, the lawyer who had arranged the marriage was 
charged with the crime of conspiracy to bring an alien into the 
country by misrepresentation and concealment. One of the lawyers 
arguments in defence was that since the marriage was valid, he had 
made no misrepresentations. However, in a famous judgment, 
Judge Learned Hand held, inter alia, that the parties had not con- 
sented to enter the marital relationship as it is generally understood 
and, therefore, no marriage had occurred. Thus the defendant’s 
criminal conviction was affirmed. It is important to note an 
additional comment in obiter dictum made by Judge Learned Hand. 
He stated that since the immigration legislation was concerned 
primarily with certainty of economic support for the alien, suppres- 
sion of the fact that the parties “ intend that the responsibility [for 
support] shall end as soon as possible,” “* may well be a wilful 
evasion of the legislation, even though the marriage is declared to 
be valid.*® Thus the clear problem arises that even though a limited 
purpose marriage is called “ valid ” in the matrimonial jurisdiction, 
it may not be a “ proper” or “ satisfactory ” valid marriage in some 
other jurisdiction concerned with, say, immigration or taxation.” 

Of course, it is very difficult to discuss the boundaries of proper 
and improper immigration marriages, when the administration 
decision maker, has an undefined discretion, hears evidence in 
private, is very cautious about issuing guidelines for his decision 
and whose decision is not usually subject to review by an appellate 
tribunal.*! Moreover, where both parties have a vested interest in 
misrepresenting their factual marital situation, there are obviously 








47 151 F. 2d 915 (2d Cir. 1945); see generally Leidigh, ante, note 1. 

48 Ibid. at p. 918. 

49 This dictum followed later in United States V. Lutwak 195 F. 2d 748 (C.A. 7th, 
1952), afPd 344 U.S. 604 (1953). (Defendants guilty of making misleading representa- 
tions concerning their immigration marriages in order to gain entry to U.S.A. 
Conviction upheld without necessity of deciding upon the validity of the marriages.) 
Note (1953) 20 U.Chi.L.Rev. 710. 

50 e.g. R. v. Cahill and Ors. (1979) 22 A.L.R. 361 (N.S.W.C.A.) (immigration 
marriages “ valid ”; but Minister of Immigration still deported the males); cf. Re 
Kannan and Minister for Immigration and Ethnic Affairs (1979) 23 A.L.R. 631 
(immigration marriage “ valid ”; Appeal Tribunal recommends against deportation). 
The writer is grateful to Mr. Leslie Katz for bringing this case to his attention. 

51 Granting a right of appeal from immigration and deportation decisions leads 
inter alia to the dilemmas of a massive backlog of appeals and then the use of appeals 
as a tactic of delay. At present in Australia, only a limited right of appeal exists. 
Administrative Appeals Tribunal Act, 1975 (Cth.), Sched. pt. 22; Migration Act 1958 
(Cth.). 
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special difficulties in rebutting collusive stories. Snooping neigh- 
bours, itinerant informers, and dawn raids by government agents 
are scarcely attractive methods of detecting collusion. Once again, 
some degree of abuse of the legislation may be a necessary price to 
avoid the expense and adverse results of attempting full-scale en- 
forcement. This seems to be true whether for purposes of social 
security the parties say they are not married, and/or cohabiting,®” 
or where, for immigration purposes, they say that they are. On the 
other hand, these administrative and evidentiary difficulties 
attached to discerning what is‘a “ proper” marriage, may encour- 
age a blanket prohibition against certain groups of people from 
using marital status as a ground for gaining access to or exit from 
a country. : 

Apart from the relative secrecy of administrative decisions, there 
is another reason for the recent lack of authority on limited purpose 
marriages. Numerous reported cases in the twentieth century which 
could well have been argued under the dormant principle of mental 
reservations, have been argued and decided under the alternative 
categories of duress and occasionally fraud." The additional ele- 
ments of fraud and/or duress are, of course, not without difficulties. 
For example, what degree of duress is necessary? ** How explicit 
and serious must the fraud be, in order to be legally operative? ** 

“[T]here would be general consternation if an application was 
granted on the basis of fraud by reason of one party deceiving 
the other as to being possessed of natural teeth. The case of 
the person who marries to gain money rank or title as distinct 
from the more usually professed reasons would also cause 
concern. Clearly the fraud relied on must be one which goes 
to the root of the marriage contract.” * 





52 eg. J. H. Wade, De Facto Marriages in Australia (1981), pp. 30-31, 38; R. 
Sackville, “ Social Security and Family Law in Australia” (1978) 27 LC.L.Q. 127, 
‘156-159; J. Hughes, “ Domestic Purposes Benefit: Lessons from the Funmage case” 
[1979] N.Z.L.J. 32. 

53 e.g. H, v. H. [1953] 2 All E.R. 1234; Szechter v. Szechter [1970] 3 All E.R. 
905 (void emigration marriages due to absence of real consent due to fear for safety 
in communist regimes). In the marriage of Deniz (1977) F.L.C. 90-252 (limited 
immigration purpose of male amounted to fraud upon female, marriage void); cf. 
In the marriage of Suria (1977) F.L.C. 90-305 (immigration marriage not void for 
fraud as limited purpose not the only purpose, and some pre-marriage notice of the 
limited purpose); Johnson v. Smith (1968) 70 D.L.R. (2d) 374 (limited immigration 
motives of sailor amounted to fraud upon female; marriage void); overruled by 
Tantsis V. Papatheodorou (1971) 51 D.L.R. (3d) 53; cf. Maguire v. Mooney (1941) 
79 Que.S.C. 172 (more liberal interpretation of fraud in Quebec). 

54 There are suggestions that the courts will investigate not only the degree of 
duress, but also the “legitimacy ” of the duress, e.g. Sir Jocelyn Simon P., Szechter 
v. Szechter [1970] 3 All E.R. 905, 915; cf. the question—when is the duress used in 
a shotgun or arranged marriage legitimate? e.g. Singh v. Singh [1971] P. 226; In 
the Marriage of S. (1980) F.L.C. 90-820. 

55 e.g. “I am marrying you because I love you, not because I want to reside 
here”; cf. “The maxim ‘caveat emptor’ seems as brutally and necessarily applic- 
able to the case of marrying and taking in marriage as it is to the purchase of a 
rood of land or of a horse,” Brennen v. Brennen (1890) 19 O.R. 327, 337-338, per 
Falconbridge J. . i 

56 In the marriage of Suria, ante, note 53, pp. 76, 354; cf. Swinburne, ante, 
note 2. 
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Of course, what amounts to a fundamental fraudulent misrepresen- 
tation concerning the purpose of the marriage, will vary with time 
and culture. 

In summary, English law of late has not been attracted to any 
degree of recognition of a doctrine of mental reservations for at 
least the following reasons: i 

(1) It seems to provide an easy exit by agreement to marriage 
and thereby might have undermined desirable moral convictions 
concerning the importance of marriage stability.” 

(2) Its legal existence would be conducive to perjury. 

(3) Its legal existence would lead frequently to the expense, 
delay and uncertainty of difficult litigation. 

(4) Its legal existence would involve the recurrence of difficult 
conceptual questions concerning what is an essential purpose of 
marriage. 

(5) Once marriages were commonly or compulsorily celebrated 
by public ceremony, then arguably the parties ought to be bound 
by their public objective declarations of intent, rather than their 
private and possibly subjective declarations of intent.®® “ Maitland 
thought that the stress laid by the canonists upon the mental atti- 
tude of the spouses did not appeal to English lawyers who were 
disinclined to ‘trouble themselves with obscure inquiries into the 
state of mind of the parties ’.”” 5° 

(6) Alternative legal categories, such as fraud and/or duress, 
have been more readily used to provide nullity decrees in cases of 
mental reservations.®° 

(7) In the many factual situations where the question of quali- 
fied motives could be raised, such a debate is not particularly attrac- 
tive, as the less expensive and less complex alternatives of divorce 
or de facto separation are available.* 

(8) Sometimes judges have allowed “ logic” to dictate results 
and thereby thought only in terms of two possible consequences or 
sanctions—namely total “ validity” or total “ invalidity.” If one is 
limited to these two possibilities only, then total “ validity ” may 
seem the more attractive alternative. The possibility that a marriage 
would be legally recognised (“ valid ”) for some purposes, and not 
legally recognised (“ invalid ”) for others is not conceptually popu- 
lar, though in practice it has been historically common.*? 








57 A similar argument to the recurrent suggestion that easy divorce laws under- 
mine marital stability; e.g. M. Rheinstein, ante, note 1. 

58 e.g, Dalrymple v. Dalrymple (1811) 2 Hag.Con. 54, 105, 106, per Sir William 
Scott; Warrender v. Warrender (1835) 2 Cl. & Fin. 488, 530, per Lord Brougham. 

5° E. J. Cohn, “The Nullity of Marriage: A Study in Comparative Law and 
Legal Reform” (1948) 64 L.Q.R. 324, 335-336. However, it is clear that in different 
areas of law, judges show differing degrees of willingness to investigate subjective 
intention. E.g. In the marriage of Feltus (1977) F.L.C. 90-212 (weekend cohabitation 
not a resumption of cohabitation, as only for male’s sexual convenience); Mummery 
v. Mummery [1942] P. 107, 110. 80 See ante, text related to notes 53—56. 

61 es Silver v. Silver [1955] 2 All E.R. 614 (insufficient duress, but divorce 
granted). i 
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The following view has yet to be properly considered in modern 
English patterns of legal thought: 


“<TAIn act that is void in the primary intention may have 
some effect in some other capacity.’ Thus the difference between 
an act that is void and an act that is valid is unlike the differ- 
ence between ‘yes’ and ‘no,’ between ‘effect’ and ‘no- 
effect.’ It is a difference of grade and quantity. Some effects are 
produced, while others are not. What was the primary intention 
and what is therefore the primary effect is a matter that cannot 
be answered once and for all by an abstract formula. It must 
be decided separately for each individual case in accordance 
with the considerations of justice and convenience, that govern 
the case.” °° i 


It is interesting to note that polygamous marriages have readily 
been “recognised ” for some purposes, and not for others. Thus 
courts have formerly refused to exercise matrimonial jurisdiction 
over polygamous marriages ** but have readily recognised and exer- 
cised jurisdiction over polygamous marriages in such areas as 
succession, interpretation of contracts, declaration of property 
interests, social security and children’s welfare.** 

(9) Its legal existence would multiply the number of illegitimate 
children. However, this is not a strong argument as once the parties 
have produced or adopted children, it should be very difficult to 
successfully argue the concept of mental reservations, as procreation 
and nurture of children are such core purposes of marriage in every 
culture. 


LIMITED PuRPOSE MARRIAGES AND THE TRADITIONAL 
“ MATRIMONIAL ” JURISDICTION 


How will the courts adjudicating such traditional matrimonial areas 
as nullity, divorce, division of property, maintenance and custody, 
respond to the phenomenon of a limited purpose marriage? For 
example, in Australia the present grounds for avoiding a marriage 
are set out in the Marriage Act 1961 (Cth.) which provides that a 
marriage is void on seven grounds “and not otherwise.” °° Thus 
conceptually, a limited purpose marriage per se is presently not void 
although it may satisfy the alternative ground previously discussed 
namely where “ consent of either of the parties is not a real consent 
because it was obtained by duress or fraud.” 57 





62 e.g, between 1200-1753, in England, informal marriages were recognised in 
ecclesiastical courts, but probably were of dubious status for purposes of dower 
especially if competing with a formal marriage; see ante, note 29. 

63 See Cohn, ante, note 60, pp. 324, 326, 335-336; for similar argument see 
Engdahl, post, note 80; Dixon, Hutley, Clark, post, note 25. 

64 See ante, note 40. 

65 See E. I. Sykes and M. C. Pryles, Australian Private International Law (1979), 
pp. 230-238 for helpful summary. 

66 s, 23. 

87 Marriage Act 1961 (Cth.), s. 23 (1) (d) (i); ante, note 53. 
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In those jurisdictions where such a procedure is available, pre- 
sumably it can be argued that a limited purpose marriage could be 
declared “invalid” rather than “void.” ° This suggestion finds 
some conceptual support by the argument that some meaning should 
be given to statutory words such as “ marriage ” ® and “ union.” 7° 
For often legislation provides that “a marriage is void where...” 
and thereby begs the question of what is “ a marriage.” 7 However, 
it seems unlikely that judges will readily foster such a distinction 
between void and invalid marriages.”? 

Even though limited purpose marriages may not be affected by 
the present law of nullity, are they of significance elsewhere, such 
as in relation to divorce, property, custody and maintenance? In 
these areas of law, a judge could respond by either refusing to exer- 
cise jurisdiction, or in the exercise of jurisdiction, by taking into 
account the nature of the marriage. It is submitted that the former 
course is highly unlikely today even though in the past it has been 
common for English judges to refuse to exercise jurisdiction over 
“improper ” (usually polygamous) marriages.”* Thus even though 
there is power to stay any proceedings, it seems to be very unlikely 
that a judge would refuse to hear an application concerning divorce, 
finances or custody on the ground that this was a “ valid ” though 
improper, or tainted, or limited purpose marriage.’* 

Nevertheless, once a judge has decided to exercise jurisdiction, 
he would, no doubt, take into account the nature of the marriage. 
This would then affect the exercise of his discretion to some extent 
However, there is no readily available discretion to actually refuse 
to grant a dissolution of a limited purpose marriage. Some judges 
may be inclined to punish the practice of entering a limited pur- 
pose marriage by refusing a divorce and thereby perpetuating the 
bonds of matrimony ” (and acrimony). Some practices might become 





68 Family Law Act, s. 4 (1), “ matrimonial cause” means inter alia “ (b) pro- 
ceedings for a declaration as to the validity of a marriage,” and in such proceedings 
“the court may make such declaration as is justified ” (s. 113). 

69 Marriage Act, s. 23. 

70 Family Law Act, s. 43. 


71 Cf. single sex marriages; Corbett v. Corbett No. 2) [1970] 3 W.L.R. 195, 197; 
C. v. D. (1979) F.L.C. 90-636; Wade, ante, note 12; H. A. Finlay, “ Sexual Identity 
and the Law of Nullity ” (1980) 54 A.L.J. 115. 

72 Ancillary jurisdiction only arises re void, not invalid marriages; F.L.A., ss. 
60, 71. In England, it seems that there would be the additional problem that 
incidental relief cannot be granted ancillary to a declaration, as compared to a 
decree, E.g. Kassim v. Kassim [1962] P. 224; [1962] 3 All E.R. 426, 431-432; Corbett 
v. Corbett [1970] 2 All E.R. 33, 50-51. 

73 Ante, note 40, Poulter, note 46. 

74 e.g. in Australia, Family Law Act, s. 118, Reg. 16; In the marriage of Tansell 
(1977) F.L.C. 90-307, 76, 625 (inherent jurisdiction to dismiss “ abusive ” proceedings); 
cf. now Puttick v. Attorney-General [1979] 3 All E.R. 463 (court refused to declare 
immigration marriage valid inter alia due to applicant’s deceitful conduct). 

75 Power for such a practice could, with strain, be found in s. 43, “ the need to 
preserve and protect the institution of marriage ”; cf. Penny v. Penny (No. 2) (1966) 
8 F.L.R. 128 (contrary to public interest to grant a divorce where the petitioner 
could not meet his financial obligations to his first and second wives and wished 
to marry a third wife); Singh v. Singh (1977) 25 R.F.L. 20. 
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particularly irritating, such as marriages and divorces effected in 
order to avoid the payment of state stamp duties.”* Nevertheless, 
it is likely that judges would grant the divorce and refer the evidence 
of the limited purpose marriage to the appropriate taxation or 
immigration authorities for possible action under their own 
quasi-criminal legislation. 

This situation can be contrasted with disputes in the areas of 
maintenance,” division of property “* and, in rare cases, custody.”* 
There, evidence of a limited purpose marriage as planned, and 
especially as executed, will no doubt be relevant to the manner in 
which judicial discretion is exercised. The non-functioning nature 
of most limited purpose marriages may well prompt a judge to 
award an applicant spouse no maintenance or property whatsoever. 


LIMITED PuRPOSE MARRIAGES IN OTHER AREAS OF LAW 


Apart from traditional areas of family law, there are obviously 
many areas of law where the existence of rights and duties depends 
upon the existence of a “ marriage.” Decision-makers are con- 
stantly called upon to interpret the word “ marriage” in the legis- 
lation or common law before them. What attitude will the judges 
and other decision-makers administering these areas of law take 
towards limited purpose marriages? Will there be a retreat to the 
safety of the position that where no nullity decree would be granted 
by the Family Court, then this is a recognised marriage for all pur- 
poses? Or will such marriages be recognised for some legal purposes 
and not for others? °° 
Now it seems clear that in many of these areas of law, these 

difficult issues of what is a “ marriage ”?, and is a limited purpose 
marriage a “ marriage ”?, can and will be avoided. This avoidance 
is only possible where the quantum of the right or duty arising from 
the status of marriage is also subject to judicial or administrative 
discretion. Thus a judge is able to say, 

“yen if I concede that this limited purpose marriage is strictly 

a ‘marriage’ under the terms of the legislation, J have a statu- 

tory discretion to take into account, inter alia, the nature of 

the marriage, and having done so, I will substantially reduce 

the applicant spouse’s entitlement or obligation.” 


Thereby, even though qualifying as a married person, a limited 
purpose spouse may be awarded little or nothing as maintenance 





76 Family Law Act, s. 90; Broun and Fowler, Australian Family Law and: Practice, 
C.C.H. (1976), 26-200. 

77 e.g. Family Law Act, s. 75 (2) G), Œ), (0). 

78 Ibid. s. 79 (4) (a), (b). 

79 Ibid. s. 64 (1). The nature of the limited purpose agreement may assist in 
identifying the less qualified custodian. 

80 “Tt is not necessary to assume that a given jurisdiction has used a word like 
‘marriage’ with a uniform meaning even in its own statutes and rules,” per D. 
Engdahl, “ English Marriage Conflicts Law Before the Time of Bracton *” (1967) 
15 Am.J. of Comp. Law, 109, 135. 
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from the deceased spouse’s estate under Testator’s Family Main- 
tenance legislation **; be awarded little or nothing under Worker’s 
Compensation legislation on the death of his/her working spouse in 
the course of employment è; may have her maintenance rights *° 
reduced to little or nothing, thereby also prejudicing her claims 
under the law of trusts to a share in property *4; will be able to 
seek criminal prosecution for assault,’ even though she would not 
be able to have her “ husband ” prosecuted for rape **; have social 
security benefits at the “married ” rate, reduced to the single rate 
pursuant to a departmental discretion *; have damages reduced to 
nil when claiming for loss of consortium arising from the negligent 
injury of his spouse **; likewise have damages substantially reduced 
when claiming under Lord Campbell’s Act of 1846 for economic 
loss suffered due to the wrongful death of a spouse °; have his/her 
payment from the deceased spouse’s superannuation fund reduced 
by the trustees exercising their discretion in favour of more deserv- 
ing dependants °°; be denied an injunction at equity ®! or under 
family legislation ** to prevent publication of marital confidences *°; 
be refused any compensation under ‘the Criminal Injuries Compen- 
sation legislation for the death of a spouse; be deported even 
though validly “ married ” to a local citizen.” 





81 See generally, J. Davern Wright, Testator’s Family Maintenance in Australia 
and New Zealand (1974). 

82 Even though dependants are usually entitled to a fixed sum upon the death 
of the worker, there is a discretion in the decision-maker to reduce that sum where 
they were only partly dependent on him, e.g. Worker’s Compensation Act 1926 
(N.S.W.), s. 9 (2). 83 Under the Family Law Act, s. 75. 

84 Leibrandt v. Leibrandt (1976) F.L.C. 90-058 (equity will recognise the con- 
tribution of a wife who lives in sub-standard accommodation and thereby does not 
insist on her right to be properly maintained); also headnote in Richards v. Dove 
[1974] 1 All E.R. 888g. 

85 e.g. R. v. Miller (1954) 38 Cr.App.R. 1 (husband not guilty of rape, but guilty 
of actual bodily harm). 

86 D.P.P. v. Morgan [1975] 2 All E.R. 347; S. Maidment, “ Rape Between Spouses 
—A Case for Reform” (1978) 8 Fam. Law 87; “The Law’s Response to Marital 
Violence in England and the U.S.A.” (1977) 26 I.C.L.Q. 403; G. Geis, “ Rape-in- 
Marriage: Law and Law Reform in England, the United States, and Sweden” 
(1977-78) 6 Adelaide L.R. 284. 

87 e.g. Student Assistance Act 1973 (Cth.) and 1974 Rules thereunder. A higher 
student grant was paid to married students under the Tertiary Education Assistance 
Scheme (T.E.A.S.), The difficulties of expense and civil rights have supposedly 
prevented detection of the allegedly widespread limited purpose student marriages. 

88 e.g. J. Fleming, The Law of Torts (1977), pp. 641-644. 

89 Ibid. pp. 648-658. 

80 Family Law Council, Superannuation and Family Law, W.P. No. 8 (1980). 

91 e.g. Argyll v. Argyll [1967] 1 Ch. 302 (Injunction granted to Duchess of Argyll 
against former husband to prevent publication of intimate details of the marriage). 

92 eg. Family Law Act, ss. 114 (1), 121; In the marriage of Simpson (1978) 
F.L.C. 90-497; In the marriage of Gibb (1978) F.L.C. 90-405; (1979) F.L.C. 90-694 
(Injunctions refused to singing celebrities attempting to prevent spouses talking to 
the press). 

23 Both at equity and under the Family Law Act, the granting of an injunction 
to protect marital confidences is discretionary, and would presumably be influenced 
by the nature of the marriage. 

94 e.g. Criminal Injuries Compensation Act 1963 (New Zealand), s. 18; D. 
Chappell, “ Compensating Australian Victims of Violent Crime ” (1967) 41 A.L.J. 3. 

95 Ante, note 50, Cahill, Suria, 
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Thus in all these cases, a decision-maker is able to take into 
account the nature of the particular marriage, and to adjust the 
remedy accordingly, without being forced towards the all or nothing 
consequences which flow from the labels of “valid” or “ invalid.” 
In the discretion available to a decision-maker, he can in effect 
say “I take into account the mental reservations and thereby 
classify this as a valid but second-class marriage to which some 
rights will not fully attach.” 

However, there are other areas of law where such a compromise 
cannot be reached. That is, a judge has no discretion to vary the 
quantum of the right and/or duty attached to the marriage status. 
It is an all or nothing decision. Hither there is a recognised marriage 
and, therefore, the applicant spouse is entitled to his/her full rights, 
or there is not a recognised marriage and that having been decided, 
the decision-maker no longer has power to confer any rights or 
duties at all upon the applicant non-spouse. Examples of areas of 
law in this category are as follows: the spouse in a recognised 
marriage is entitled to refuse to testify against his/her spouse when 
he is charged with a criminal offence °°; has a privilege to refuse to 
testify in any court proceedings, civil or criminal; concerning con- 
fidential communications with his/her spouse °’; is subject to crimi- 
nal prosecution for bigamy if he/she goes through second or 
subsequent multiple forms of marriage while present within the 
jurisdiction °*; is entitled to use the summary procedure available 
to decide ownership of property under the Married Women’s Pro- 
perty legislation °°; is entitled to claim a fixed share of the spouse’s 
estate if he/she dies intestate '; in some jurisdictions, is entitled to 
a fixed share of the matrimonial property upon the dysfunction of 
the marriage ê; is entitled to a tax deduction or rebate for his/her 





96 e.g. Crimes Act, 1900 (N.S.W.), s. 407 (spouse is competent but not compellable). 
Achina v. People 135 Colo. 8, 307 P. 2d 1083 (1957). (Parties held not to be married 
and therefore wife compellable to testify against husband. Court expressly held that 
its decision was limited to the application of the evidence statute, thereby implying, 
that for other purposes the parties’ marriage might have been recognised) cf. Hoskyn 
v. Commissioner of Police for the Metropolis [1978] 2 All E.R. 136 (one year after 
knife attack, assailant male and his victim married only two days before his trial. 
Held that victim wife not compellable; possibility of limited purpose marriage 
apparently not discussed). See generally Wigmore, The Law of Evidence, Vol. II, 
para, 605. 

97 e.g. Evidence Act 1898 (N.S.W.), s. 11 (1); ef. Australian Family Law Act, 
s. 100. 

98 e.g. Marriage Act 1961 (Cth.), s. 94; cf. R. V. Bham [1966] 1 Q.B, 159; R. 
v. Mohamed (Ali) [1964] 2 Q.B. 350n (religious ceremonies of marriage did not 
amount to “solemnising a marriage” as they produced no valid monogamous 
marriage in England). 

99 e.g. Married Women’s Property Act 1882 (U.K.), s. 17. 

1 e.g. Wills, Probate and Administration Act 1898 (N.S.W.), s. 61A. If other 
relatives make a testator’s family maintenance application for a share of the intestate 
estate, then the nature of the marriage would be relevant when deciding whether to 
reduce the spouse’s fixed share. 

2 e.g. Homestead legislation in North America. Sometimes the claim of a limited 
purpose spouse could be defeated if such legislation has provision for disqualification 
due to gross fault. E.g. Matrimonial Property Act 1976 (New Zealand), s. 14 “ there 
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dependent spouse °; has a right to receive full payment if his/her 
deceased spouse’s will and/or life insurance policy names “ hus- 
band,” “wife” or “spouse” as beneficiary; may be effected by 
the rule that a marriage revokes a will.* 
In these areas of law, a judge will be forced to decide the ques- 
tion whether a limited purpose marriage per se should be called 
“valid”? or “invalid.” As present authorities stand, such a mar- 
riage will very probably be called “ valid,” despite possible judicial 
dislike of the results which flow therefrom. Nevertheless, the ques- 
tion remains in all these cases—in what circumstances is a limited 
purpose marriage so improper that the legal rights and duties 
attached to it should be reduced or extinguished? 


THE RELATIONSHIP BETWEEN DIFFERENT JURISDICTIONS 


There are two important incidental questions which arise here 
and which will be briefly discussed. First, when should the issue of 
whether there is a “ valid” or recognised marriage be referred to 
an independent court for decision? Secondly, when will a decision 
in one case that a marriage is valid, invalid, recognised or unrecog- 
nised, be governed by the doctrine of res judicata or estoppel when 
that same issue arises in a later case? To restate the first question, 
who should interpret the words “marriage,” “husband” and 
“wife?” each time they appear in state or federal legislation? 
Rarely are these words defined extensively. Certainly the current 
practice is for the judge or administrator who happens to be inter- 
preting and applying the legislation to do so. This practice has the 
benefit of providing speedy and cheap determination of the question. 
However, it has been seen that there are extensive historical pre- 
cedents for referring the interpretation of the meaning of “ mar- 
riage ” to a specialist court, which in those times was the ecclesiasti- 
cal court." Should this practice be repeated today with the Family 
Court being the sole arbiter of the meaning of “ marriage,” when- 
ever the interpretation of the word is in issue in either state or 
federal legislation? No doubt this would result in excessive delays 
and expense, not to mention deeply ruffled jurisdictional egos. 
Nevertheless, the argument is mentioned here as it is especially 
important in a federation such as Australia or Canada where there 
is a constitutional division of powers between different court 
systems.® 





are extraordinary circumstances which render [equal sharing] repugnant to justice ”; 
D. B. Collins [1977] N.Z.L.J. 238. 

3 Income Tax Assessment Act 1971 (Cth.), s. 159 J (rebate for dependants including 
a spouse to whom some maintenance is paid). 

4 e.g. Wills, Probate and Administration Act 1898 (N.S.W.), ss. 15-17 (unless 
the will is expressly made in contemplation of marriage). ‘ 

5 Ante, notes 29, 62. This dual court system created some tension and after at 
least 1200, the secular courts tried wherever possible in disputes over dower to 
interpret “ marriage ” without referring the case to the ecclesiastical courts. 

€ e.g. J. H. Wade, “ The Family Court of Australia and Informality in Procedure ” 
(1978) 27 I.C.L.O. 820-823. 
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For example, under the Australian Constitution Federal Parlia- 
ment has clear power to determine when the legal status of mar- 
riage exists.’ Parliament has exercised this power by specifying 
the prerequisites for a ‘‘ valid” marriage.* Moreover Parliament 
has provided that a declaration concerning the validity of a mar- 
riage is a “ matrimonial cause ” and as such can only be heard by 
a Family Court.” Therefore it is arguable that whenever the question 
of the “ validity ” of a marriage is seriously raised in any proceed- 
ings, at least where the marriage status is a prerequisite to tradi- 
tional rights of consortium vitae, then the case must be adjourned 
and referred to the Family Court for decision. Having decided 
whether on the facts this was a “valid” or “invalid” marriage, 
then the Family Court would return the case to the original court 
or decision-maker. However, it remains to be seen what will happen 
if for substantive or tactical reasons,t one of the parties does 
approach the Family Court and seeks a declaration concerning the 
validity of the particular marriage and, if necessary, an injunction 
to temporarily delay the proceedings in the other venue. Perhaps 
the Family Court will seek to minimise such jurisdictional clashes, 
and maintain some judicial comity, by refusing to make such a 
declaration +? unless the validity of the marriage is directly relevant 
to the rights and obligations of consortium vitae actually specified 
in the Family Law Act.* One could only hope for the acceptance 
of some distinction which would prevent the repetition of the his- 
torical struggle in England between two court systems each trying 
to prevent the other from universally defining the concept of 
“ marriage.” 1* 

This leads to the second issue. When will a decision by one court 
that a marriage is valid or invalid, recognised or unrecognised, bind 
later courts under the doctrine of res judicata? ** For example, 
when a nullity application has been dismissed,’® does this decision 
that the marriage is “ valid” bind later courts who are considering 
that whether a marriage exists for the purposes of evidence, 





7 Constitution Act 1900 (63 & 64 Vict., c. 12), s. 51 (xxi). 

8 Marriage Act 1961 (Cth.). 

8 Family Law Act 1975, (Cth.), s. 8 (1) @. 

10 This very important Latin phrase has often been used without proper attempt 
at elaboration of its possible meanings; see H. Clark, Domestic Relations, West 
(1968), pp. 261-262; note (1953) 20 U.Chi.L.R. 710, 711-712; In the Marriage of 
Pavey (1976) F.L.C. 90-051; 1 Fam.L.R. 11, 358; 10 A.L.R. 259. 

11 e.g. to effect delay, or to preclude a consideration of mental reservations as a 
basis for invalidity. 

12 See ante, note 74 re powers to refuse to proceed; Puttick v. Attorney-General 
[1979] 3 All E.R. 463. 7 

13 e.g. the duty to maintain, s. 72. 

14 See ante, notes 29, 62, 5. 

15 See generally H. Albert Hubbard, “ Res Judicata in Matrimonial Causes” in 
Studies in Canadian Family Law, ed. D. Mendes da Costa (1972), esp. pp. 713-740; 
H. H. Clark, Law of Domestic Relations (1968), pp. 131, 137-143; Foster, ‘‘ Domestic 
Relations and Something About Res Judicata ” (1960) 22 U.Pitt.L.Rev. 313; Wood- 
land v. Woodland [1928] P. 169; cf. Hayward v. Hayward [1961] P. 152. - 

16 Family Law Act, s. 51; Marriage Act 1961 (Cth.), s. 23. 
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worker’s compensation and interpretation of insurance policies? 
Conversely, when for the purpose of the law of evidence or in- 
testacy, a court decides that a marriage is valid or invalid, how does 
this judgment later effect a court considering whether a marriage 
exists for the purposes of worker’s compensation or maintenance? 
Obviously a huge number of permutations and combinations of 
fact situations could be discussed by varying the order of decision 
and areas of law.?” 

For the purposes of this article, it is submitted that the principle 
of res judicata should not be too readily applied, as a marriage void 
or valid for some purposes is not necessarily thus for all. This is 
because a judge may not have the issue of invalidity properly argued 
before him and may often accept merely the evidence of a marriage 
certificate 1°; because a judge may only apply his mind to the con- 
sequences of validity or invalidity directly before him; and finally 
because the conclusion of invalidity due to mental reservations may 
not be available in Family Courts due to the terminology of nullity 
legislation, whereas arguably it is potentially available in courts 
considering other areas of law.”° 


FUTURE LEGAL RESPONSES 


It is to be presumed that in the future, judges whether appointed 
by federal or state governments, whether interpreting federal or 
state laws, will be called upon to regularly interpret the word 
“ marriage ” and to reconsider the way other decision-makers have 
interpreted that word. Moreover it is presumed that each judge 
will normally interpret the word “marriage” without referring 
the question for statutory and/or constitutional reasons to another 
jurisdiction. No doubt arguments can be assembled that exclusive 
jurisdiction to decide the validity or invalidity of a marriage for 
some purposes rests elsewhere, such as with courts administering 
the Family Law Act in Australia.2! However, such a jurisdictional 
division would be looked upon with disfavour by most judges. 
Presumably, if each judge is normally left to decide for himself/ 
herself concerning the meaning of “marriage” for the purposes 
of the legislation or issue before the court, there will be an unwill- 
ingness to open the pandora’s box of limited purpose marriage. 
Administratively, it is far more convenient to promote the idea 
“if married for one purpose, then married for all.” Thus if there 
is clear evidence of a limited purpose, then in many situations this 


17 Ante, note 15, Hubbard and Clark. 

18 e.g. In the marriage of Deniz (1977) F.L.C. 90-252 (a nullity decree granted 
for an immigration marriage on the grounds of fraud. Applicant’s plight gave rise 
to special sympathy). Would this marriage have been void if the applicant had been 
seeking worker’s compensation or insurance benefits? 

19 e.g. Postnikoff V. Popoff (1964) 46 D.L.R. (2d) 403 (B.C.S.C.) (suggestion that 
a prior judgment creates an issue estoppel re the validity of marriage only if that 
particular issue on that particular ground had been contested in the prior proceeding). 

20 See ante in text related to notes 81-4. 

21 See ante in text related to notes 5-12. 
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will in itself not affect the status of marriage but may be very rele- 
vant to the outcome of the case. That is, limited purpose will often 
not affect jurisdiction, but will affect discretion.?? However, it has 
already been noted that there are situations where once the 
parties are classified as “married,” there remains no apparent 
discretion in the court to deny the “ married” person a legal right 
due to his/her limited purpose.” Presumably many judges in these 
latter areas will feel constrained by precedent to “ recognise ” the 
limited purpose marriage even though this may be morally 
distasteful to them. 


CONCLUSION 


It is submitted that the concept of mental reservations is not dead 
in English common law systems, especially when “consent ”’ still 
remains as the essence of marriage. Rather it has laid dormant and 
virtually unargued for 200 years for good reasons of its inherent 
conceptual and evidentiary difficulty, and the availability of other 
satisfactory legal concepts to meet social needs.?* But as the social 
need arises in such areas as immigration and social security to make 
distinctions between proper and less than proper marriages, then 
the concept will be, and has already in practice, been awakened. 

It has often been pointed out in other areas of law that the law 
has created problems by allowing only two categories of classifica- 
tion, namely void or valid, and by then drawing out “logical” 
conclusions from each category.?> There is today again a social 
pressure (and indeed a current practice) to recognise and at least 
attach some consequences to intermediate and “‘ second class” cate- 
gories of marriage. Thereby a marriage would be “ recognised” 
for some purposes, but not for others; or a marriage would be valid 
for all purposes but tainted or disapproved of for some. 

Thus it is submitted that so long as rights are attached to “ mar- 
riage,” and so long as that word is subject to judicial and adminis- 
trative interpretation, then decision-makers at all levels will find it 
increasingly difficult to continue to judiciously ignore the recurring 
phenomena of limited purpose marriage. 


22 See ante in text related to notes 81-95. 

23 See ante in text related to notes 96+4. 

24 e.g. divorce. 

25 e.g. O. Dixon, Jesting Plate (1965), “De Facto Officers,” pp. 229-237; F. C. 
Hutley, “ The Cult of Nullification in English Law ” (1978) 52 A.L.J. 8; H. H. Clark, 
Law of Domestic Relations, note, pp. 139-143; Cohn, ante, note 59. 


LEGISLATION 


CITIZENSHIP, LAW AND THE STATE: 
THE BRITISH NATIONALITY Acr 1981 


Nosopy would doubt that, by 1981, British Nationality Law was 
in need of reform. The problem was where to begin. The notion of 
nationality as “belonging to” or as constituting a “ genuine link 
with ” a State is attractive to governments which can instantly find 
an easy solution to that problem by looking at existing immigration 
legislation. Here may be found legislative statements of who may 
come and go without control, who may enter subject to controls 
(and what those controls are) and who may be expelled and in what 
circumstances. By this approach any reform of nationality law 
can avoid an inquiry into what else “ belonging ” might mean for 
a post-imperial power. A lack of debate on principle and purpose 
is characteristic of British public life. The events leading up to and 
parliamentary debates upon the British Nationality Bill reflected 
this fact. For the Government matters were quite simple. The chief 
problem about existing nationality law was that it provided no clear 
statement as to who had the right of unrestricted entry. 

As such a right was determined by patriality (an obscure archaism 
resurrected by and for immigration legislation) * the simplest way 
and perhaps the only way forward was to bring nationality law 
into line with immigration law. The opposition had at first decried 
and then operated with more or less enthusiasm ? the machinery of 
the 1971 Immigration Act. It was embarrassed by its own Green 
Paper’ which also described the problem as discordance between 
immigration and nationality law. It endeavoured to discover a new 
policy as the Bill moved slowly through Parliament and may have 
partly succeeded in finding one.* The Bill aroused little or no 
popular interest probably because it will affect only a relatively small 
number of people living in this country. The most notable feature 
of the legislative passage of the Bill was the absence of discussion 
about what a nation is, what the British nation is (as opposed to 
the English, Welsh, Scottish nations and semi-nation of Northern 
Ireland) and how citizenship might differ from nationality. 


. The Legal Background 


The British Nationality Act 1948 was part of a complex supra- 
national scheme agreed between the then small number of Com- 





l1 s. 2, Immigration Act 1971. 

2 Consider the operation of’ the rules for the admission of husbands and fiancés. 
At first, harsh restrictions were imposed which were relaxed in 1975 but tightened 
again in 1977 to control marriages of convenience. 

3 British Nationality Law: Discussion of possible changes, Cmnd. 6795 (1977). 
For comment, see Outer Circle Policy Unit, “ Nationality Law ” (1980) and Justice 
Report, British Nationality (1980). 

4 Labour Party National Executive Committee statement, “ British Nationality 
Law: 1981.” 
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monwealth states. Each state was to have its own nationality laws 
but each would recognise nationals of other member states as 
“British subjects” (with the alternative of ‘Commonwealth 
Citizen” for those states that had accepted the Crown as head of 
the Commonwealth only rather than as head of state). These 
nationals would not be regarded as aliens in the laws of each state 
although separate immigration laws might limit their entry. Indeed 
the United Kingdom was amongst the last Commonwealth states 
to impose immigration control on other Commonwealth nationals. 
And even though most of the colonies practised some form of 
immigration control those whose connection lay with the United 
Kingdom and its dependencies had free entry into the United 
Kingdom until 1968. In that year entry controls were imposed on 
most C.U.K.Cs. whose citizenship was acquired by a connection 
with a former colony. The independence and subsequent citizen- 
ship legislation of and for former colonies usually but not in every 
case ë ensures that citizenship of the new state would be acquired 
by all who were living on its territory at the time. That it usually 
would was foreseen by the framers of the 1948 Act for in turn 
these new citizenships would (if the state concerned joined the 
Commonwealth) ensure that the individuals concerned remained 
British subjects. For those who did not acquire the citizenship of 
an independent Commonwealth state in 1948 (because some such 
states had not yet enacted citizenship laws of their own) an intended 
transitional and non-transmissible status of “ British subject with- 
out citizenship” was devised.* This has endured for far longer . 
than was intended because when India and Pakistan enacted citizen- 
ship laws in 1950 and 1951 they did not grant citizenship to many 
people who the British Government expected to see absorbed in 
such a way. Special arrangements were made for certain citizens 
of Eire to remain British subjects if they had that status before 
Eire left the Commonwealth in 1949. It was easy for a Common- 
wealth citizen to become a C.U.K.C. after 12 months residence in 
the United Kingdom. The principle of acquisition of such citizen- 
ship by birth was recognised (jus soli). However, the scheme had its 
less satisfactory features. Citizenship by descent could pass in- 
definitely (provided that simple formalities were completed and the 
birth occurred in a foreign and not Commonwealth state) but 
patrilineally only. Foreign women could acquire citizenship by 
registration on marriage but foreign males could not do likewise 
and had to undergo naturalisation through a procedure requiring 
five years’ residence, intention to live here, a good character and 
the passing of a language test. This was the standard pattern for all 
naturalisations and whilst as generous as most other states in the 





5 The Belize Act 1981 allows C.U.K.Cs. from Belize settled here to retain their 
status. This was a direct result of the British Nationality Act (hereafter B.N.A.) 
1981. Special provisions were made for Asians when East African territories became 
independent. , 6 s, 13, B.N.A. 1948. 


i 


Mar. 1982] LEGISLATION ' 181 


nature of the conditions rested upon the absolute discretion of the 
Home Secretary.” As a result of the immigration legislation many 
non-patrial Commonwealth citizens lost their right to automatic 
registration as C.U.K.Cs. after five years’ residence in the United 
Kingdom and, even if they were settled here, had to undergo a 
process of discretionary naturalisation although, confusingly, it 
retained the legal title of registration.® 

It was against this historical process of gradual removal of rights 
from all British subjects not admitted here for settlement that the 
Labour Government produced its Green Paper. It proposed the 
creation of two classes of citizenship: British citizenship was for 
those existing C.U.K.Cs. whose connections lay with this country 
(defined in terms of immigration rights) whereas everybody else 
would become British Overseas Citizens with no rights of entry into 
the United Kingdom. What right of abode such people would have 
would depend on the immigration law of the various dependencies 
or concessions made by the British Government such as the voucher 
scheme for the East African Asians or the admission of Ugandan 
Asians following their expulsion by the Amin regime in 1972. Jus 
soli would be retained but acquisition of nationality by descent 
would be limited in general to one generation only. But such 
acquisition would pass through the female as well as the male line. 
For anyone else naturalisation would be the route to citizenship 
but the issues of objective tests for this purpose and a right of 
appeal were left open. So too was the question of the rights of 
husbands and wives to acquire British citizenship on marriage to 
such a citizen and whether dual nationality should continue to be 
permitted. The document was not followed by any proposals for 
legislation, which left matters open for the incoming Conservative 
Government. It produced a White Paper ° in July 1980 although it 
had given a broad indication of its views in its election manifesto. 
Its main object has already been stated as being to bring nationality 
law in line with immigration law. A necessary first step was the 
alteration of the immigration rules to further limit the rights of 
entry of non-patrials.*° The most significant new proposals were to 
dilute jus soli in a way and to make acquisition by descent 
depend upon the way in which the parent acquired British nation- 
ality. The two-tiered scheme envisaged in the Green Paper was 
altered to subdivide British Overseas Citizenship. The detailed 
transformation of the White Paper into the eventual Bill cannot 
be traced here but indications will be given as to areas of material 
divergence. 


7 s. 26, B.N.A. 1948. 

8 Sched. 1, Immigration Act 1971 inserting s. 5 (A), B.N.A. 1948. 

® British Nationality Law: an Outline of Proposed Legislation, Cmnd. 7987 (1980). 
For comment, see R. M. White and F. J. Hampson (1981) 30 I.C.L.Q. 247. 

10 See Statement of Changes in Immigration Rules, H.C. 394 (1980). 


182 THE ‘MODERN LAW REVIEW [Vol. 45 


The Scheme of the Act 


Three separate categories of citizenship are created corresponding 
to the first three parts of the Act. British citizenship is reserved for 
those whose links lie with the United Kingdom as determined largely 
by existing immigration law. They alone will have the right of 
abode in the United Kingdom. British Dependent Territories 
Citizenship (“B.D.T.Cship”’) is for those whose links lie with a 
dependency. Their right of abode will rest upon each territory’s 
immigration laws. For all other existing C.U.K.Cs. a residual 
category of British Overseas Citizenship is created. It carries no 
right of abode anywhere. The ways in which each type of citizenship 
may be acquired are complex and diverse. But a preliminary point 
must be made. The White Paper in explicit terms and the Act 
impliedly (by reason of its hierarchical division into parts) treat 
the scheme as if it created three separate citizenships. This is very 
misleading. It is generally recognised in international law that a 
state may subdivide its citizenship in any way it chooses and accord 
different rights to different classes of citizens. But only one category 
is recognised for international purposes subject to the limitation 
that to be accorded such recognition the bestowal of nationality 
requires a “genuine and effective” link with the state.1! The 
Government knows this very well but refused to admit it during the 
Bill’s passage. The main reason for the trifurcation of citizenship 
is very simple. Mr. Timothy Raison made it clear when addressing 
the Conservative Party Conference in 1980: “ We have got finally 
to dispose of the lingering notion that Britain is somehow a haven 
for all those whose countries we once ruled.” 

_' Whilst this says nothing about B.D.T.Cship it indicates that the 
immigration basis of the new law is crucial to its operation. The 
legal and moral claims of the lower categories of citizenship to entry 
to the United Kingdom, even in an emergency, are intended to be 
weakened. The point was made even more strongly at a late stage 
in the Bill’s passage. The government refused to accept an amend- 
ment which would have declared that all three categories of citizen 
would have the status of “‘ British National.” 1? The Foreign Office 
Minister, Lord Trefgarne said that these words, if included in the 
Bill, “ would raise expectations among the less well informed which 
in the event could not be realised.” He referred to the “ (lack of) 
unanimity among international jurists as to...the right of entry 
and settlement between a state and its nationals.” Later he said 
that “ the amendment would imply some sort of eventual immigra- 
tion commitment in the minds of some less informed people.” It is 
not usual for governments to show concern about the interpretation 
of statutes by anyone other than the courts whose function that is. 
There is one principle upon which jurists are agreed namely that 





11 This is the result of the decision of the I.C.J. in Nottebohm’s case (1955). 
12 H.L.Deb., Vol. 423, cols. 261-277 (October 13, 1981). 
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there is a duty upon a state to admit its own nationals if they are 
expelled from another state and have nowhere else to go.** It was on 
this basis that Ugandan Asians (many of whom were British Pro- 
tected Persons rather than C.U.K.Cs.) were admitted in 1972-73. 
Lord Hailsham L.C. said then, “In international law a state is 
under a duty as between other states to accept in its territories 
those of its nationals who have nowhere else to go.” ** It is a 
matter for great concern if the Government is now seeking to deny 
that such a principle of international law exists or, that if it does, 
it is not bound by it. 
British Citizenship — 

This category will embrace the vast majority of existing C.U.K.Cs. 
Specifically, on commencement (likely to be January 1, 1983)** it 
will be acquired by all such citizens who are then patrial under the 
Immigration Act 1971.1° This obviously includes about 55 million 
people living in the United Kingdom and also about two to three 
million patrials living abroad mainly in Commonwealth countries 
and South Africa. Curiously two relatively small groups of people 
are treated in a special but different way. By section 11 (2) certain 
patrial C.U.K.Cs. are excluded from British citizenship. These 
are people who became. patrial by registration under section 1 of 
the British Nationality (No. 2) Act 1964. This measure was passed 
to align British law with the UN Convention on the Reduction of 
Statelessness signed by the United Kingdom in 1961. The Act gives 
a right to British nationality for those who were and always have 
been stateless, subject to meeting other criteria. Essentially these 
were first that the person’s mother was a C.U.K.C. at the time of 
the birth and secondly, that the birth took place in a place which 
at the time of application was within the United Kingdom and 
Colonies. Only the first criterion is mentioned in section 11 (2) 
and the rule is that British citizenship will not be acquired unless 
the mother was herself a patrial or the person had settled here for 
five years immediately prior to commencement. Who are the people 
in this group? They must have been born outside the United King- 
dom and Colonies (for, until now, jus soli, with very limited excep- 
tions, has been the rule), not acquired nationality through the father 
and not been born in another jus soli state. No specific information 
on their.numbers or whereabouts was given to the Standing Com- 
mittee considering the Bill.” It seems ?* that most of the children 
who were registered were illegitimate and born to non-patrial 
mothers from West Indies dependencies who had children in other 





13 The fullest discussion of this principle is found in Plender, International 
Migration Law (1972), Chap. 4. 

14 H.L.Deb., Vol. 624, col. 497 (September 14, 1972). 

15 The Times, December 11, 1981. 

16 s. 11 (1). 

17 For a detailed discussion of this issue, see R. M. White, F. J. Hampson, A. C. 
Evans, S.L.T., forthcoming. F 

18 H.C. Standing Committee F, col. 113, April 9, 1981. 
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islands which were not dependencies and who for a number of 
reasons were stateless. The Government’s argument was that as 
the mothers would not become British citizens except in special 
instances such as residence in the United Kingdom the children 
should not so benefit either. (They will become B.D.T.Cs. or 
B.O.Cs. depending on how their parents are treated under the 
Act.) ° This is no justification for depriving people of an existing 
right of entry and abode. It shows that even where small numbers 
are involved immigration considerations are paramount as almost 
everyone involved will be black. Moreover it is inherently racially 
discriminatory. 

The other group to receive special treatment is dealt with in 
section 11 (3). This is a very complex provision granting British 
citizenship to those who were potential citizens of Commonwealth 
countries in 1949 but who, because their ancestral links with the 
United Kingdom were not close enough. for the purposes of section 
12 (1), (2), (3) of the 1948 Act, did not become C.U.K.Cs. either. 
It seems * that section 12 (6) of that Act giving the Home Secretary 
a discretion to register such persons was included in the Act to 
assist a limited group of people who had come to the United King- 
dom and who could establish an ancestral male link therewith.* 
It is very difficult to know why this small (and probably unidentifi- 
able group) should be given a right lost in 1962 unless perhaps its 
existence has long been recognised in a Foreign and Commonwealth 
Office department determined to tidy up its files. 


Acquisition by Birth 

Jus soli is to be modified. After commencement birth in the United 
Kingdom will confer citizenship only where either parent is: (a) a 
British citizen; or (b) is settled in the United Kingdom.?? Registra- 
tion as of right during minority will be possible where either parent 
later becomes a British citizen or becomes settled in the United 
Kingdom. “ Settled” is defined by section 50 as “ being ordinarily 
resident in the United Kingdom without being subject under the 
immigration laws to any restriction on the period for which he may 
remain.” However, a person cannot be ordinarily resident if “ he 
is in the United Kingdom in breach of the immigration laws” 
(s. 50 (5)). The main effect of these provisions is that a short-term 
visitor, a student, an overstayer or an illegal entrant cannot be 
settled. i 

The Government made this change in the law for several reasons. 
First, they argued that a person born here under the existing law 
who then returns with his or her parents to some other country 





19 ss. 23 (2) and 26. z 
20 See Mervyn Jones, British Nationality Law and Practice, p. 137. 
21 Generally application must have been made before 1962 but some exceptions 


exist, e.g. South Africa Act 1962, s. 1 (2). 
22 şs, 1. 
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would be able to transmit citizenship to his or her own children. 
‘“ A pool of considerable ‘size (would be created} with little or no 
real connection with the United Kingdom.” ** Secondly, they‘ said: 
that the possibility existed that “one of the various international 
courts whose jurisdiction we have accepted... might find... that 
it was wrong to remove the parents of a patrial child.” %4 This coy 
vagueness was undoubtedly a reference to the possibility that the 
European Court of Human Rights might decide the deportation . 
of the parents in such a case might be a breach of Article 8 of the 
European Convention on Human Rights- (respect for family life). 
No case has yet been referred to the Commission where this issue 
arose directly 7° but all governments have taken the view that the 
birth to non-settled parents of a patrial child is no bar to their 
deportation. In practice this usually means that the child also 
leaves. 

There are at least four legal and social problems with this pro- 
vision and the Government’s reasoning. 

(1) The argument that no close connection exists between a 
person and a country because of the accident of birth alone is 
incomplete. This may often be the case but in a mobile world and 
for some families a child’s only link with any particular state may 
be by birth. : 

(2) There will be considerable doubt-in many cases as to what 
constitutes “ ordinary residence.” This term is not further defined 
in the Act and has no certain meaning in immigration and nationality 
law. It is a deliberately vague and flexible notion meaning some- 
thing more than presence but something less than domicile.?* This 
has given rise to legitimate fears amongst ethnic minorities that 
individuals will have to, prove their settled status at the time of 
application for a passport.?” The insecurity. already felt by such 
minorities as a result of increased racist attacks and a too well 
substantiated record of disadvantage will be reinforced. The cost 
of establishing settlement in individual cases may be very high with 
likely recourse to publicly funded litigation as the only redress.?* 
The Government was not unaware of these problems. It introduced 
an amendment at an early stage of the Bill (now section 1 (4)) 
whereby a child who is not a British citizen at birth (which in 





23 White Paper, para. 43 (Mr. Timothy Raison). 

24 H.C. Standing Committee F, col. 43. 

25 For discussion see (1981) 131 New L.J. 328 (White, Evans and Hampson). 

26 The leading cases are in taxation law (Levene v. I.R.C. [1928] A.C, 217) and 
very recently in quasi-immigration law as regards students’ grants (ex parte Shah, 
The Times November 12, 1981). 

27 The Government has said that no checks will be made when a birth is 
registered (H.C., Standing Committee F, col. 44, February 12, 1981 (Mr. Raison) ). 
But what form will investigations take later and. what will happen when the neces- 
sary records do not exist, have been lost or the parents have left the U.K.? The 
fear that race will prove the most important ground for checks is a real one even 
if future practice is different. 

- 28 A mere refusal to recognise citizenship in a problematic case would hardly be 
maladministration to be investigated by the P.C.A. 
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practice may include the child who is but who cannot prove it) is 
entitled to be registered as such after reaching the age of 10 pro- 
vided there has been no-.absence from the United Kingdom during 
those 10 years for more than 90 days in any one year. (There is a 
discretion to ignore all or any excessive days of absence.) But this 
provision carries its own problems of proof. Children rarely have 
separate passports and their passage across frontiers is not always 
separately recorded. Moreover until amended Immigration Rules 
are published it is not clear what rights the children of an illegal 
entrant will have. This term has been interpreted?’ as including 
a person who fails to comply with the duty of candour imposed 
upon him or her when seeking or obtaining entry. Time gives no 
immunity from treatment as an illegal entrant (nor from retro- 
spective annulment of “settled” status) but it seems clear that a 
child born here to such a parent is not thereby in the same category 
for there has been no entry into the United Kingdom illegally. If, 
as seems likely, the Rules are amended to ensure that such a child 
has no claim to remain then section 3 (5) (c) of the Immigration 
Act 1971 will permit such a child to be deported (subject to a right 
of appeal) as a member of the family of a deportee if the parents 
were deported. It seems improbable that any but the most persistent 
will be able to remain for a 10-year period. . 

(3) It may be that of the 3,500-6,000 children born annually to 
those present but not settled here ** only a small number will not 
acquire the citizenship of one or other parent jure sanguinis. Yet 
the Government would not accept an amendment proposed at a 
late stage °? to give British citizenship on birth to a child who would 
otherwise be born stateless. The predictable response was couched 
in terms of an unacceptable immigration commitment.** Whilst 
this country cannot solve the problem of statelessness on its own it 
ought not to add to it. 

(4) The Government has not adequately considered the impact 
of EEC law on section 1. An EEC national exercising treaty 
rights of establishment or free movement of workers cannot have 
those rights subordinated to national immigration law.** Since 1980 . 
the Home Office persists in giving such persons a limited leave to 
enter by means of a card handed to them on arrival rather than by 
a stamp in a passport which the European Court of Justice found 
to contravene EEC Law.*® If the new practice is as unlawful as 
the old it seems that such EEC nationals will be ordinarily resident 
without any limit on their length of stay. Therefore, any children 





29 Zamir v. Home Secretary [1980] 2 All E.R. 768 (H.L.). See Andrew Nicol, 
Illegal Entrants (1981) for a full discussion of this pernicious decision. 

30 Unless this is done there would be little purpose in diluting jus soli. 

31 H.C. Standing Committee F, col. 41, February 12, 1981 (Mr. Raison). 

32 H.L.Deb., Vol. 423, col. 8 (October 6, 1981). 

33 H.L.Deb., Vol. 423, col. 25 (October 6, 1981). 

34 See Art. 48, Treaty of Rome and Pieck [1980] 3 C.M.L.R. 220. 

85 See Pieck (above). 
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born here will be British citizens at birth. Perhaps the Government 
considers -that membership of the Community is enough to give 
EEC’ nationals working here a sufficiently close connection for 
nationality purposes. The’ mere presence of. an EEC national will 
not imply that treaty rights are being exercised in every case but 
it is hard to know exactly what the Government does intend in this 
connection because the issue was not discussed in either the White 
Paper or during the Bill’s passage. 

' For the sake of being able to deport a small number of children 
‘tthe Government has abandoned (or at least diluted) a simple, and 
for ethnic minorities an integrative device. It is easy enough to 
point to the feudal origin of jus soli (loyalty to a ruler via birth on 
territory controlled by him), to argue that it is not applied in many 
states and that for the overwhelming majority of those born here 
no change will occur. The principle being eroded is of- great signifi- 
cance to this country because of its multi-racial character. The 
precise impact on race relations is hard to foretell but any change 
that reduces the security of minority groups requires a far better 
reason ‘than the possibility of a limited immigration commitment 
to those who at present leave shortly after birth here with rights 
to return. 


Acquisition after Commencement: Special Cases 


Complex provisions are made by sections 7-10 for British citizen- 
ship to be acquired (for limited periods) by certain groups of 
C.U.K.Cs. and Commonwealth citizens. For reasons of space 
mention will be made of two cases only. By section 7 (1) Com- 
monwealth citizens settled here before 1973 will continue to have 
a right to be registered for five years after commencement with a 
discretion to extend this period to eight years. It has never been 
explained why such plain evidence of a ‘close connection with this 
country should not lead to automatic acquisition of British citizen- 
ship. It is not self-evident that such people should have to take a 
positive step. The period of time for registration was originally two 
years but was extended by later amendment in response to pressure 
from those representing ethnic minorities. The success of this con- 
cession as a means of encouraging immigrants to acquire citizen- 
ship will depend on what efforts the Government is prepared to 
make to publicise both the permissive and finite nature of the 
provision. However, it is not the case that every Commonwealth 
citizen should register. Those who are old, unlikely to travel for 
long periods (thereby prejudicing their settled status)** and with 
no. fears of deportation will gain little or nothing by doing so. The 

problem lies with black people who came here at a very young age ` 
before the 1962 controls began to operate and who may not realise 
that on the independence of their territories of birth they lost their 


36 See Immigration Rules, para. 56. 
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status as C.U.K.Cs. If they do not register within the permitted 
‘period the only method’ of acquisition left open will be naturalis- 
ation. Some young blacks have convictions for “sus,” assault and 
other (largely petty) crimes. The requirement of good character 
may defeat any such application.*7 On the other hand a helpful 
concession was made in section 7 (7) whereby a minor Common- 
wealth citizen settled here before 1973 has five years to register 
from the date of attaining majority. 

` The second group receiving favourable treatment encompasses 
certain Commonwealth patrials. Those who are such because their 
parents were born here or because (put simply) they are women 
Commonwealth citizens who married patrials have six years from 
commencement to register.°* The reason for an extra year for this 
group is that it comprises those who, in addition to the above 
qualifications, are building up five years’ residence which is required 
for registration under the existing law.*® The one-year differential 
between the two groups is justified by the Government as reflecting 
the fact that the first group has already acquired the right to-regis- 
tration but the second group has not and therefore needs to com- 
plete. a period of five years’ residence with a period of one year 
to put in the application.“ It is true that existing rights of registra- 
tion under Schedule 1 to the Immigration Act 1971 are not held 
exclusively by ethnic minorities but why should such rights not 
continue to be respected indefinitely even if citizenship is not to 
be granted automatically on commencement? By contrast section 
39 preserves for their lifetime the rights of abode of Common- 
wealth citizens who are also patrial. This group is not exclusively 
white but is predominantly so. It follows that the Act does not 
define immigration rights solely by reference to citizenship (osten- 
sibly one objective of the measure) but it gives rise to charges of 
discriminatory treatment of different groups according to mainly 
racial criteria. This is not an argument for removing any existing 
rights in the name of formal equality. Rather it is a contention that 
no existing rights should be affected. É 


Acquisition by Descent 


Section 3 contains provisions which have altered considerably from 
the proposals in the White Paper. There * it was proposed to limit 
transmission by descent to the first generation born abroad to those 
British citizens who were themselves born in the United Kingdom. 
However, both men and women could so transmit citizenship. 
There would be exceptions for those with a “close connection” 





37 However “spent” convictions under the Rehabilitation of Offenders Act 1974 
are ignored. 

38 s. 7 (2). There is a discretion to accept later applications for a further two 
years: s. 7 (8). 

39 Immigration Act 1971, Sched. 1. 

40 H.C. Standing Committee F, col. 806, March 26, 1981 (Mr. Raison). — 

41 Para. 55. 
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with this country by way of Crown service, or employment in 
British-based companies. The relevant provision in the original Bill 
(cl. 3) was extremely complicated and contained the vague require- 
ments of a need for the parent to maintain a “close connection ” 
with the United Kingdom. Moreover the restriction upon trans- 
mission to those born in the United Kingdom was indirectly racially 
discriminatory because the majority of British citizens not so born 
are black. The Government rapidly changed that restriction so that 
any British citizen could transmit citizenship to.one later generation. 
Faced with the daunting complexity of the remainder of the clause 
a new provision was introduced at Report stage in the House of 
Lords. 

Sections 2 and 3 now provide three possible methods of acquiring 
citizenship by descent. First, automatic acquisition occurs if either 
one parent is a British citizen otherwise than by descent, i.e. by 
birth, registration, adoption or naturalisation, or in Crown service 
or similar service to be designated by order—the British Council 
was given as an example ‘*—or in service in an EEC institution. 
Secondly, where there has already been transmission for one genera- 
tion, section 3 makes further transmission possible. There are two 
cases. One is where registration occurs within 12 months of the 
birth (or with discretion, within six years) and the parent was in 
the United Kingdom for some period of three years ending not later 
than the date of birth,** any such period will suffice. If this require- 
ment cannot be met (and it is hardly onerous) then registration 
during minority is possible provided the applicant and both parents 
were in the United Kingdom for three years immediately preceding 
the date of the application.** Special provisions are made for cases 
where either or both parents have died or the marriage has ended. 
Thirdly, a general discretion to register any minor as a British 
citizen is provided by section 3 (1). One may expect this to be used 
where the particular requirements of the descent provisions cannot 
be met yet the Home Office decides, on unpublished criteria, that 
the applicant is deserving of citizenship.** The overall tenor of the 
descent provisions is to achieve a welcome simplicity and relaxation 
from what was originally proposed. It is significant that what was 
an unassailable principle for the Government in March 1981 + 
became a disposable detail by October of that“year. 


British Dependent Territories Citizenship 
Sections 15-25 contain provisions for the acquisition of this form 
of citizenship which are largely identical to those for acquisition of 


42 H.C. Standing Committee F, col. 482, March 10, 1981 (Mr. Richard Luce). 

43 s, 3 (3). Absences totalling 270 days are allowed: ibid. 

44 s. 3 (5). Again absences totalling 270 days are allowed: s. 3 (5) (b). 

45 It was indicated several times during committee stage that this was very much 
a reserve and limited power. See for present nature of power under s. 7, B.N.A. 
1948 Home Offce leaflet and form M. 

46 See Mr. Raison’s rejection of an amendment similar to the present law: 
H.C. Standing Committee F, col. 560, March 12, 1981. 
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British citizenship. As previously noted the right of abode of such 
a person will depend on the immigration laws of the territory where 
they were born or now live. The vast majority will have a right of 
abode somewhere although a detailed examination of their rights 
is beyond the scope of this article. If a C.U.K.C. was born in a 
dependency but has become patrial by settlement in the United 
Kingdom then he or she will become both a British citizen and a 
B.D.T.C.: section 23. This overlap seems deliberate. 

The largest group of B.D.T.Cs..,will be existing C.U.K.Cs. born 
or naturalised in Hong Kong. Whilst relations with China are cor- 
dial at present the prospect arose of two and a half million people 
(existing C.U.K.Cs. living in Hong Kong) seeking to enter the 
United Kingdom in the event of China succeeding in reclaiming 
the New Territories. The disquieting feature of the Act is that it © 
seeks to break the common tie of C.U.K.Cship by creating a 
generic category of citizenship for all those people having a close 
connection with a dependency. In the event of a large-scale refugee 
problem arising in Hong Kong will the new status of its inhabitants 
lead the Government to reject responsibility for them? No solution 
to the future of Hong Kong can be reached without the co-opera- 
tion of China and no doubt both the Government and China have 
no wish to create more refugees. But regimes change and a poten- 
‘tial problem remains. It will be little comfort to the majority in 
Hong Kong that section 4 (5) enables the Home Secretary to 
register as a British citizen a person who has served the Crown in 
a dependency or served on a legislative council or similar body. 
Whilst this provision is not restricted to Hong Kong it was mainly 
intended to benefit selected Chinese B.D.T.Cs. living there. 

Tt will be well known that the Government decided not to oppose 
the provision inserted by the House of Lords during the committee 
stage (now in s. 5)* that B.D.T.Cs. from Gibraltar should be en- 
titled to automatic registration as British citizens. It seems that 
Gibraltarians benefit from an unwritten instruction to immigration 
officers that they shall have unrestricted entry to the United King- 
dom. The special legal status given to Gibraltarians may be seen 
as geographically (some would say racially) inspired and incom- 
patible with the treatment given to other dependencies. The future 
status of Gibraltar is in any event, closely linked tò the negotiations 
for the entry of Spain into the EEC. The episode shows how parti- 
cular groups may succeed in forcing a government’s hand via the 
unreformed House of Lords. 


British Overseas Citizenship 


In a short Home Office press release on the Act this status is de- 
scribed as “ essentially transitional.” By section 26 there is no pro- 
vision for this status to be transmitted. It is very much a second- 


47 See H.L.Deb., Vol. 423, cols. 240-278 (July 1981). 
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class status and will be acquired at commencement by all C.U.K.Cs. 
who do not become British citizens or C.B.D.Ts. Most such people 
reside abroad but because some East African Asians who have come 
here under the special voucher scheme have not yet become patrial 
by five years residence, a group living here will also acquire this 
status. However, by section 4 once the five-year period is over (and 
subject to other limited restrictions) registration will be available 
as of right.** As with settled Commonwealth citizens it is not clear 
why this group has no sufficient close connection to enable its 
members to acquire British citizenship on commencement. 

The total number of B.O.Cs. without other citizenship is about 
210,000.*° The largest group (about 130,000 mainly of Indian 
descent) is in Malaysia but children born there since independence 
in 1957 will normally acquire its citizenship. Other large groups are 
found in East Africa and India. Where the law of those states does 
not grant citizenship by birth and restricts later acquisition on, e.g. 
racial grounds (as does Malawi) children of B.O.Cs. will be born 
stateless. The Government recognised this but argued that the 
responsibility for remedying that situation lies with the country of 
birth. This ignores two facts. First, the Act itself modifies jus soli 
here so if that contention is taken to mean that the remedy should 
arise at birth it is plainly inconsistent with the Act. Secondly, if it 
means that the country of birth should eventually grant: its citizen- 
ship to stateless residents a binding legal obligation to do so can 
rarely be found. Few Commonwealth countries have signed the 
United Nations Convention on the Reduction of Statelessness 
(1961) and even fewer have statelessness provisions in their citizen- 
ship laws. This result is an inevitable part of the Government’s aim 
of eventually cutting the links B.O.Cs. have with this country. 
Nothing has been done to remedy the injustice done to the Kenya 
Asians although the special voucher scheme is to continue.®*® Pro- 
fessor Parry when giving evidence to the Select Committee argued 
that Britain may no longer have any responsibility for those of 
Chinese or other ethnic extraction living abroad. He based this on 
the well-known decision of the International Court in Nottebohm 
which decided that a state can only protect its nationals where a 
genuine link existed between it and those persons. However, the 
court did not define what it meant by a genuine link. Professor 
Parry’s main contention was that none might be held to exist be- 
tween Britain and a person of Chinese extraction in Hong Kong at 





48 This provision will also apply to B.D.T.Cs and B.P.Ps if they live here for 
five years. Immigration law will generally prevent this. 

49 As many as 1,300,000 also have Malaysian citizenship. They are mainly of 
Chinese origin and are in danger of losing their Malaysian status if they exercise 
any right of another citizenship. See further, memorandum and evidence of Pro- 
ferror Clive Parry to Home Affairs Committee ‘* Number and Legal Status of 
Future B.O.Cs without other citizenship ” (H.C. 158). 

50 Criticisms have been made that the East African vouchers which are not taken 
up are not transferred to those waiting in India. See Report on the Special Voucher 
Scheme in India, Joint Council for Welfare of Immigrants, .1981._ 
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least where protection against China was in issue. This seems to be 
a minority view in that Britain has sovereignty over Hong Kong 
which gives it sufficient title to protect nationals born and resident 
there. It might not be possible to protect such a person also possess- 
ing Chinese nationality against China because of the doctrine of 
“ master nationality’ well recognised by international law. But it 
does not follow that the United Kingdom would be entitled to deny 
admission to B.O.Cs expelled from their country of residence. It 
seems unlikely that another expulsion of Ugandan proportions will 
occur. But the notion of trying to solidify into nationality law the 
exclusion of those with no right of abode elsewhere presents the 
final break of faith begun in 1968. Some small relief against state- 
lessness exists in section 27 which allows discretionary registration 
of a minor as a B.O.C. as well as registration as of right for five 
years of certain children who would have been entitled to non- 
patrial C.U.K.Cship under, existing law. But the discretion is likely 
to be exercised in rare cases only.*+ In short the rights of one group 
of nationals already whittled away by immigration law will be for- 
mally reduced to a shell of citizenship with no substantial content.*? 


Sexual Equality 


One of the more welcome provisions in the Act is the recognition 
that either parent may transmit citizenship to children. However, 
there are restrictions. By section 50 (9) a child can only acquire 
citizenship by descent through the father if born legitimate although 
no such restriction exists in the case of a mother. The Govern- 
ment raised the spectre of a large number of women claiming that 
their illegitimate children had a British father. This confuses a 
problem of proof with a fear of further immigration. 

Marriage will no longer give a right to women to acquire nation- 
ality automatically. Instead both men and women will have to apply 
for naturalisation. The period of residence will be reduced from 
five years to three years and there will be no language test (s. 4 
and Sched. 1). This is a measure of formal equality but is a reduc- 
tion of the existing rights of women. The Government would not 
consider granting both men and women the automatic right to 
citizenship following marriage because of the immigration implica- 
tions. It was careful to avoid any commitment to alter the Immigra- 
tion Rules relating to the admission of husbands and fiancés ** and 
any change will probably have to await the outcome of cases now 
pending at Strasbourg. Surprisingly the existence of the UN Con- 
vention on the Status of Married Women (1957) was ignored during 
the parliamentary_debates. Article 3 requires signatory states (the 
United Kingdom is one) to ensure that women can acquire the 





51 H.C. Standing Committee F, col. 1684, May 5, 1981 (Mr. Luce). 

52 Consular protection and passports will, of course, be available. 

53 See comment by T. C. Hartley (1980) 43 M.L.R. 440 and reply at p. 743 (the 
writer and A. M. Baker). 
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husband’s nationality on marriage by means of “ specially privileged 
naturalisation procedures.” It is an open question whether the Act 
complies with this requirement. If the article means that the pro- 
cedures must give a privilege to women alone then it does not but 
if it is enough that the privilege is sharéd by another group (in this 
case married men) then there has been compliance. 


Naturalisation and Remedies 


The existing regime of five years’ residence, good character, suff- 
cient knowledge of the language and an intention to make one’s 
principal home here, is continued.** There is a discretion to waive 
all or any of these requirements and as mentioned above spouses 
(who are exempt from the language test) need only meet a three- 
year residence requirement. There is no right to naturalisation as 
the Home Secretary’s discretion is absolute.*> Moreover there is 
no right of appeal nor of judicial review against a refusal of 
naturalisation. Section 44 (2) contains an ouster clause very similar 
to the existing provision.** The Government refused to substitute a 
series of objective tests because of the problems of security cases 
and of devising tests which would adequately reflect the instance 
of a person of dubious character who had not (yet) infringed the 
criminal law. Given this assertion of a need for a subjective test of 
good character (the other requirements being substantially factual) 
the Government also resisted proposals for an appeals system. This 
argument has some force but it ignores the fact that the likely 
number of difficult cases is small.” Yet in those instances it will 
be important to scrutinise the exercise of discretion. If a person has 
fulfilled the factual requirements yet is thought not to be of good 
character then the powers of deportation under section 3 (5) (b) of ` 
the Immigration Act 1971 (‘‘ conducive to the public good to de- 
port ” ground) will probably have been exercised. A case may be 
imagined where deportation is not the wise course because con- 
tinued presence may lead to the discovery of evidence of serious 
crimes or breaches of security. But how often does this occur? An - 
equally strong argument is that apparent compliance with the re- 
quirements gives rise to a legitimate expectation that discretion 
will be exercised in a person’s favour. The continued absence of a 
duty to give reasons leaves a disappointed (yet not deported) appli- 
cant with a sense of grievance and bewilderment. It seems that 
reasons are, in practice, often given if they relate to purely factual 
matters ** so if none are forthcoming it may be assumed that good 
character is in issue, It is very hard to see what is so inherently 


54 s, 6 and Sched. 1. 

55 s. 6 (1). 

56 s. 26 B.N.A. 1948. There is also no duty to give reasons: s. 44 (2). 

57 H.C. Standing Committee F, col. 1959, May 12, 1981 (Mr. Raison): from 
1971 to 1980 only 24 individuals were refused naturalisation on: “ good character ” 
grounds. $ 

58 H.C. Standing Committee F, col. 1962, May 12, 1981 (Mr. Raison). 
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difficult in this concept that justifies no right of appeal or judicial 
review. There is a system of informal appeal by means of represen- 
tations to Ministers and the small numbers involved probably allow 
a careful consideration to be made by the Minister personally. But 
more thought should be given to devising a judicial appeal system 
that enables the exercise of discretion to be reviewed on the usual 
criteria applied in administrative law ° and ensure that “good 
character” is closely monitored yet leaves the final decision to the 
executive in security cases. 

In one respect a limited right to judicial review may exist. By 
section 44 (1) any discretion rested in the Home Secretary (or a 
Colonial Governor) is to be exercised without regard to “race, 
colour or religion.” ®© Such general provisions are of little real 
value without some means of supervising their application. Such 
a means may be available in extreme cases. The ouster clause will 
not apply where the discretion to naturalise has been exercised in 
defiance of the forbidden grounds. This follows from the well-known 
Anisminic principle.“ The problem for an applicant would be one 
of proof and it is an open question whether the courts would draw 
inferences of discrimination in cases where no reasons were given 
despite the lack of duty to provide these. The non-application of 
the ouster clause in such cases is reinforced by section 44 (3) which 
was introduced to confirm the obvious—that non-discretionary cases 
can be litigated.*? But in the ocean of discretion applicable to 
naturalisation there is an island of rights—not to suffer discrimina- 
tion on the forbidden grounds. This provision weakens the Govern- 
ment’s argument that naturalisation is always too discretionary to 
be subjected to rights of appeal." 


Statelessness and International Obligations 


As a result of section 1 some children will be born stateless in the 
United Kingdom. Britain’s obligations under the UN Convention 
on the Reduction of Statelessness are met by provisions in section 
36 and Schedule 2. First, births here to non-settled B.O.Cs. or 
B.D.T.Cs. or British subjects * leads to the acquisition of that cate- 
gory of citizenship if the child would otherwise be stateless. Alter- 
natively such a child can be registered as a British citizen °* if he or 
she has been in the United Kingdom for five years up to the date of 


59 It is no answer to say that these are notoriously vague and uncertain. At the 
moment they are all we have. 

60 A similar provision is in the Immigration Rules: para. 2. 

61 Anisminic V. Foreign Compensation Commission [1969] 2 A.C. 147. 

62 H.L.Deb., Vol. 424, col. 342 (October 13, 1981) (The Lord Advocate). 

63 The P.C.A. will; of course, have a role to play here. He has criticised the 
Home Office for the long delays in processing cases. See Eighth Report 1979/80 and 
case C.525/79, para. 31 (in H.C. 693). $ 

64 This will occur when no citizenship is acquired jure sanguinis. 

85 See below for details. 

66 Similar provisions exist for birth in the dependencies. 
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the application,” arid is between the ‘ages of. 10 and 22. Whether a 
person will benefit from this rule will depend upon the immigration 
status of the parents. 

If the birth takes place gatid? the United Kingdom and/or the 
dependencies then if that person manages to secure entry to the 
United Kingdom for three years up to the date of the application 
he or she will acquire whatever category of British citizenship the 
parents possessed. Few people will benefit from this rule. An 
example of someone who would is the child of a B.O.C. who secures 
entry under the special voucher scheme, yet who was born 
stateless. 

One surprising omission from the White Paper was any reference 
to the need to alter the definition of British national for EEC pur- 
poses as annexed to the Treaty of Accession. It has often been 
remarked that the declaration does not enable all existing C.U.K.Cs. 
living here to benefit from the free movement provisions of EEC 
law. They must first become patrials by five years’ residence. Con- 
versely Commonwealth patrial residents are excluded. All that we 
now know is that the definition will be altered to cover the cate- 
gories at present covered but in their new titles.°* It is unfortunate 
that EEC rights for individuals will still depend on whether British 
citizenship has been acquired and not on whether any category of 
British national has been accepted for settlement here. 


Loss of Citizenship 
There are perfectly acceptable - provisions for renunciation and 
reacquisition of citizenship ° which are very similar to the existing 
law. The provisions governing deprivation ™° are also based on the 
1948 Act involving a reference to a judicial committee of inquiry 
the report of which is not binding on the Home Secretary. It is 
hard to see why the process is not entirely judicialised (with security 
case exceptions) and the burden of proving fraud or non-disclosure 
placed clearly on the executive. The committee has only met on 
five occasions since 19487! and deprivation is very much a matter 
of last resort. However, it is disturbing to read”? that 63 registra- 
tions have been treated as nullities following the decision in ex parte - 
Akhtar.’ There it was held that the existing provisions for de- 
privation and the right to a committee of inquiry had no application 
where the applicant was found to be an “illegal entrant.” There 
should be a right to a hearing in every case where fraud is alleged. 





67 Limited periods of absence are allowed. 

68 H.C.Deb., col. 294 (October 13, 1981, Lord Belstead). 

69 ss. 12 and 13. 

70 s, 40. 

71 H.C. Standing Committee F, col. 1845, May 7, 1981 (Mr. Raison). 

72 H.C. Standing Committee F, col. 1841, May 7, 1981 (Mr. Raison). 

73 [1980] 1 All E.R. 1089. This is yet another part of the illegal entry saga. 
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Consequential Effect of the Act 


The most important result of the new scheme of citizenship is that 
the term “patrial” will disappear from the law.74 However, as 
existing non-citizen patrials will have their rights preserved for their 
lifetime 7" the status of British citizen will not be an exclusive 
determinant of the right of abode. The Act makes no direct men- 
tion of consequences for existing civic rights and duties of Common- 
wealth citizens such as voting and service in public employment °° 
but the White Paper said’ that “ ‘the new citizenship’ will make 
available a ready definition by which those duties or entitlements 
may be redefined in the future.” One may read a lot or very little . 
into this statement. The right to vote, for example, is dependent in 
practice upon self-classification (or perhaps that of a Jandlord) as a 
Commonwealth or Irish citizen for inclusion on the electoral roll 
with no real checks being made on those included or omitted. Any 
change made in future would be objectionable but probably sym- 
bolic only in that its operation would be hard to monitor without 
massive checks or controls on the whole population. A commit- 
ment not to alter the present position would have been both clearer 
and more reassuring to minorities. The status of Commonwealth 
citizen is recognised by section 37 as comprising all three categories 
of citizenship. The complex statuses of British subject without citi- 
zenship and British subject by virtue of an election by certain Irish 
citizens are preserved by section 31. It was impossible to assimilate 
these categories to the new categories of citizenship (even 
B.O.Cship) without, apparently, making some foreign citizens 
British without their consent. British protected persons (only the 
majority of the inhabitants of Brunei so qualify today) may continue 
to hold that status.7* A strong positive aspect of the Act is the 
absence of any restriction on dual nationality. A negative omission 
is the failure to make the grant of a passport a legal right with 
specified exceptions and a right of appeal against refusal.’ 


Conclusion 


One criticism that will not be made is that the Act is too complex. 
No amendment to the existing law could be simple in drafting or 
effect and the impact of the measure on individuals will not usually 
be difficult to determine. There is a far more important point at 
issue. The immigration legislation on which the Act is founded is 
racially discriminatory in effect if not in intent. The 1968 Act had 
the same defect as was found by the European Commission on 








74 5, 39, 

75 s. 39 (2). 

78 s, 51 continues the status of British subject for all who now possess it for all 
other purposes and Acts. 

77 Para. 110. 

78 s. 38. Brunei wil] become independent in 1983. 

79 This state of affairs has been universally criticised. See, e.g. Wade Constitutional 
Fundamentals (1979). 
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Human Rights in the East African Asians cases.” To say that the 
rights of C.U.K.Cs, to enter this country are only deferred by 
operation of the voucher scheme but are not removed legitimises 
the initial interference with those rights. It must be said that it is 
unrealistic to suppose that a government committed to firm immi- 
gration control would legislate to weaken that stance. Given that 
background there is a compelling logic about the three categories 
of citizenship and their immigration consequences. But something 
better can be achieved. It should: 


(a) Seek to link citizenship with and to clarify the rights and 
duties of all those in the United Kingdom whatever their 
origin. 

(b) Give (or rather restore) to all those holding British nation 
ality and having no other, British citizenship with the right 
to enter the United Kingdom or the dependency in which 
they live. (This does not preclude negotiations with other 
states to improve the legal status of such persons and to 
secure a right of abode in such states for those who do not 
wish to come here.) 

(c) Be linked to an immigration policy that is not substantially 
a colour bar but which is based upon an economic and social 
evaluation of the costs and benefits of immigration. 

(d) Restore jus soli, give a right of appeal against the refusal of 
naturalisation (whatever criteria are used for the grant of 
citizenship) and seek a definition of citizenship that avoids 
the mystique of existing concepts. It should be preceded by 
a broad public debate on what being British means in a post- 
imperial age. The answer may not be simple or capable of 
expression by reference to language, race, culture, religion 
or ethnic origin alone. Rather it may lie in a blend of all 
these factors as perceived by individuals and minority groups. 

(e) Establish a legal right to a passport with an appeal against a 
refusal. 

(f) Ensure that existing rights held by those settled here are 
preserved. 


There will be a need to theorise about the nation for any such 
scheme to receive the adequate consideration it deserves. This is 
not a task for lawyers alone. Above all the creation of citizenship 
must not be based on converting control upon people’s movements 
into constitutional forms. 

CHARLES BLAKE * 


80 For full opinion of the Commission see [E.H.R.R.] January 1981. 

* Senior Lecturer in Law, Ealing College of Higher Education. I am grateful to 
Michael Akehurst, Rajeev Dhavan and Ann Dummett for helpful discussions during 
the writing of this article. 


NOTES OF CASES 


RECKLESSNESS REVISITED 


Ir was inevitable that Caldwell' and Lawrence? would receive 
immediate critical attention, and were it not for the fact that we 
think that the critics have missed some part of the significance of 
these decisions, we would not presume to enter the debate. In our 
submission, however, a proper appreciation of these decisions 
requires that they be read in the context of Sheppard,’ and, pace 
Professor Glanville Williams, Majewski * as well, for that case may 
throw light on Lawrence as Sheppard does on Caldwell. In the 
result, the House of Lords bids fair to install a regime of mens rea 
based upon concepts of moral wickedness, subjective in some 
respects, objective in others, difficult to apply consistently and for 
that reason alone more objectionable than the definition which it 
partially replaces.’ 

The facts of Caldwell and of Lawrence are simple. In Caldwell, 
the respondent, who considered that he had a grievance against the 
proprietor of an hotel by whom he was employed, got very drunk, 
decided to revenge himself, and started a fire in a ground-floor 
room. The fire was discovered and extinguished before any serious 
damage was caused. There were at the time some 10 guests in the 
hotel; the accused said that he was so drunk at the time that the 
thought of danger to them never crossed his mind. He was found 
guilty of a charge under section 1 (2) of the Criminal Damage Act 
1971 of damaging property belonging to another (without lawful 
excuse), being reckless whether the life of another would be endan 
gered thereby.* The question of law certified for the House was 
whether evidence of self-induced intoxication could be relevant to 
the questions whether the defendant inténded to endanger the life 
of another, or was reckless as to whether the life of another would 
be endangered, within the meaning of section (2) (b) of the Criminal 
Damage Act 1971. By a majority, the House of Lords held that it 
was not so relevant. In Lawrence, the accused, driving a motorcycle 
at speed, struck and killed a woman pedestrian. The issue in that 
case was whether mens rea is required on a charge of reckless 
driving, and if so, what that mens rea consists of. Their Lordships 
held that mens rea was indeed required; the particular formulation 
which they applied followed from Caldweil. 


1 [1981] 2 W.L.R. 511. 

2 (1981) 73 Cr.App.R. 1. 

3 [1980] 3 W.L.R. 960. 

4 [1976] 2 All E.R. 142; see Professor Glanville Williams’s comments in [1981] 
Crim.L.R. 581. 

5 Seemingly, only J. McEwan and St. J. Robilliard, ‘“‘ Recklessness: the House of 
Lords and the criminal law ” (1981) 1 L.S. 287 actually approve the result. 

6 He pleaded guilty to an offence under s. 1 (1) of the Act, and that conviction 
was not in issue in the case. 
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The principal interest of these cases concerns the definition of 
recklessness. So far as drunkenness is concerned, their Lordships 
reiterate the position that self-induced intoxication only assists 
the defence where the crime charged is one of specific intent. As the 
relevant mental element in the instant case was recklessness, 
the accused could not set up drunkenness to show that he lacked the 
requisite mens rea.’ Indeed, on that reasoning, the same result 
would have followed had recklessness been treated, as it was not, 
as always involving foresight of consequences. Only Lord Edmund- 
Davies took a different view of drunkenness. In addition to dis- 
agreeing with the whole tenor of Lord Diplock’s decision on 
recklessness, his Lordship’s dissenting judgment points out also that 
Majewski ought not to govern the case here, because recklessness 
is not the only mental state required for conviction under section 1 
(2) (b), but rather a further mental state, beyond the intent to 
damage property belonging to another; it is, on this view, a sort of 
“ specific recklessness.” ë That analysis did not, however, prevail. 
` We turn then, to the formulation of the mental element adopted 
by the majority in Caldwell, however unnecessarily, and the reasons 
therefor. Lord Diplock declined to resolve the case by reference to 
the question whether liability was subjective or objective, remark- 
ing, surely correctly, that whether a man foresaw something or did 
not, that mental state is nonetheless subjective to him. The problem 
is, however, that this truth solves nothing; one must still inquire 
into the precise mental state required for guilt. 

‘In reaching his formulation of the mental state, Lord Diplock 
had first to discard what had become, in both the reported cases 
and academic writings, the accepted test of recklessness, namely, 
whether the accused foresaw the risk and took it unjustifiably.? In 
doing so, his Lordship rejected the argument that the formulation 
of recklessness in Cunningham was intended to be exhaustive. Lord 
Diplock does not deny that malice, the word used in the Malicious 
Damage Act 1861, imports recklessness. Rather, he treats reckless- 
ness as having an ambit which goes from cases of actual foresight 
to cases of particularly wrongful inadvertence, and treats malice as 
referring only to that aspect of recklessness which requires adver- 
tence. Lord Diplock states that Professor Kenny, upon whose for- 
mulation of recklessness the court in Cunningham relied, was “ 
at pains to indicate...the particular species within the genus, 
reckless states of mind, that constitutes ‘ malice’ in criminal law.” *° 
This singular assertion is, in fact, a complete distortion. Kenny 
sought, like other academic authors, and even judges before the 





7 Caldwell [1981] 2 W.L.R. 509, 517. 

8 Ibid. at p. 516. . 

9 e.g. Cunningham [1957] 2 Q.B. 396; Stephenson [1979] Q.B. 695; and see for 
general discussion, The Law Commission, Report on the Mental Element in Crime 
(Law.Com. 89). McEwan and St. J. Robilliard, loc. cit. point out that there were 
cases which in fact extended recklessness into inadvertence; we disagree with them 
about their persuasive value. 10 Caldwell [1981] 2 W.L.R. 509, 513. 
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modern fetish grew up of invoking popular conceptions of words as 
the universal answer to problems of interpretation, to ascribe precise 
meanings to words whose popular connotations were thought to be 
too loose to be satisfactory solvents of such problems. In the first 
edition of his work, Kenny stressed the need to formulate mens rea 
concepts precisely. In statutory offences he treated the relevant 
mental states as intention and recklessness, the latter requiring fore- 
sight of consequences. He thus argued that the word “ malice” in 
statutory offences ought to connote intention or recklessness, and 
not ‘‘... that vague general idea of a wicked state of mind which 
the word usually denotes at common law... .1! So viewed, his text 
-does not support Lord Diplock’s assertion, although it does recognise 
the existence of wide formulations of recklessness at common law. 
Lord Diplock, however, selects the wide dictionary definition 
of recklessness, as denoting “careless, regardless, heedless of the 
possible consequences of one’s acts.” Where recklessness is used, 
and not some near synonym, it comprehends cases where, if thought 
were given to the matter by the actor before the act were done, it 
would have been apparent to him that there was a real risk of 
harmful consequences ensuing. So viewed, recklessness would hardly 
differ from negligence. Differences there are, however, or so it is 
alleged. In the first place, the risk must be obvious. If the ordinary 
prudent individual would not have foreseen risk in the circum- 
stances, the accused could not be held reckless for failing to address 
his mind to it ?2; nor could he be held to be reckless if the risk of 
harm was so slight that the ordinary prudent individual, on con- 
sideration of it, would not be deterred from treating it as negligible. 
Given that the risk is obvious, then a person may be said to be 
reckless where he does an act which poses a risk specified by the 
particular offence, and “‘... when he does the act he either has not 
given any thought to the possibility of there being any such risk or 
has recognised that there was some risk involved and has nonethe- 
less gone on to do it.” ?* Similarly, in Lawrence, Lord Hailsham 
speaks of recklessness as a state of mind “... stopping short of 
deliberate intention and going beyond mere inadvertence, or in its 
modern, though not its etymological sense, mere carelessness.” ** 
Lord Diplock further states that recklessness ‘‘ presupposes that , 
if thought were given to the matter by the doer before the act was 
done, it would have been apparent to him that there was a real risk 
of its having the relevant harmful consequences.” 15 Were this all, 
the new objective test of recklessness would have a subjective gloss; 
it would be whether the accused would himself have had the capa- 





11 C, S. Kenny, Outlines of Criminal Law (1902), p. 147; it is in this edition 
rather than the later Turner editions that the proposition is placed in its full 
context. 

12 Caldwell [1981] 2 W.L.R. 509, 515. 

13 Ibid. at p. 615. 14 (1981) 73 Cr.App.R. 1, 6. 

15 Caldwell [1981] 2 W.L.R. 509, 513. See on this Professor Glanville Williams 
[1981] Crim.L.R. 580. ; 


Mar. 1982] NOTES OF CASES 201 


city to appreciate the risk if he had thought about the matter when 
calm and sober. The necessary and sufficient conditions for guilt 
would be whether the risk was obvious, whether taking it was 
unjustified, and whether the accused had the capacity to appreciate 
it. Matters may- not, however, be quite this simple. An argument 
that they are not may be founded in certain passages in Caldwell, 
and above all, in Sheppard.'® 

Sheppard’s case has been somewhat overlooked on this point 
because of its favourable result. Professor Smith, for example, in 
his elation at the general rejection of the strict liability approach 
to wilful neglect articulated in Lowe," appears to have overlooked 
the fact that the test of recklessness specified by Lord Diplock in 
Sheppard requires no proof that the accused was aware of a risk.7® 
We think that closer reference to Sheppard will at least suggest 
answers to such questions, raised by commentators, as whether 
Caldwell imposes purely objective or partly subjective liability, or 
whether the accused must have had the innate capacity to appreciate 
the risk, or as to whether recklessness will always apply in its wide 
formulation, or whether courts since Caldwell can sometimes adopt 
a narrow formulation restricted to foresight of consequences only. 
It would be presumptuous of us to suggest that we can provide all 
the answers to all these questions, but we think that reference to 
Sheppard will at least suggest the way in which the problem should 
be approached. 

Sheppard establishes that mens rea is required on a charge of 
wilfully neglecting a child. It will be recalled that the parents were 
of low intelligence, and that their defence would have been that 
they did not realise that the child was so ill as to require the 
assistance of a doctor. The case turns on misdirection by the trial 
judge. In construing the phrase “wilful neglect,” Lord Diplock 
holds categorically that the concept of the reasonable parent has no 
part to play. The nub of the matter concerns the meaning of - 
“‘ wilful.” According to Lord Diplock, a parent cannot be said to 
neglect wilfully unless he either had directed his mind to the 
question whether there was some risk, or had failed to advert to 
risk because he did not care whether the child might be in need of 
medical treatment or not.*® 

Despite Professor Glanville Williams’s assertion to the contrary, 
Lord Diplock specifically describes this second state of mind as 
recklessness.2° In D.P.P. v. Morgan, similar language is used by 
Lord Hailsham.?1 A defendant who does not care whether the 
victim is consenting or not is reckless.” But whereas in Morgan 





16 [1980] 3 W.L.R. 960. ' 17 [1973] Q.B. 702. 

18 [1981] Crim.L.R. 171. 

19 [1980] 3 W.L.R. 960, 965, 969; Lord Edmund-Davies in an unguarded passage 
appears to agree with this; see at p. 972. 

20 G. L. Williams, “ Recklessness Redefined ” [1981] C.L.J. at p. 257. 

21 [1976] A.C. at p. 209. 

22 See also Sperotto [1970] 1 N.S.W.R. at p. 504; Brown (1975) 10 S.A.S.R. 139. 
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and in the cases just cited it was made clear that the accused will 
only be so described where he is himself aware of the risk that the 
victim may not be consenting, in Sheppard it is made equally clear 
that no such awareness is required. In his model direction to juries, 
Lord Diplock states that a parent will be guilty where either he 
“was aware at that time that the child’s health might be at risk if 
it was not provided with medical aid or that the parent’s unaware- 
ness of this fact was due to his not caring whether his child’s health 
was at risk or not.” 

It follows that Sheppard, a true precursor of Caldwell and 
Lawrence, treats recklessness as comprehending some instances of 
inadvertence which are not to be regarded as merely negligent. But 
it is not every accused who fails to advert to risk who will be classi- 
fied as reckless. Lord Diplock expressly excludes those whose un- 
awareness springs from ignorance or lack of intelligence.**> Even 
with this qualification, however, recklessness as formulated by Lord 
Diplock in Sheppard ** is not necessarily different from negligence, 
for as H. L. A. Hart argues, liability for negligence is consistent 
with making liability conditional upon the capacity of the accused 
to take precautions.** Yet it is clear that Lord Diplock does intend 
to differentiate recklessness from negligence, whilst so defining 
recklessness that it straddles the boundary between advertence and 
inadvertence. It may, of course, be that Lord Diplock considers 
that the conditions for liability in negligence, as distinct from reck- 
lessness, are invariant; that, in other words, liability for negligence is 
imposed even though the accused lacked capacity to foresee the risk. 

There is, however, another possibility. It may be that inadvertent 
recklessness is to be distinguished from negligence on the footing 
that the failure to foresee risk in the former case must be such as 
to attract moral opprobrium. Certainly in Sheppard Lord Diplock 
clearly states that he intends to spare from liability only those who 
are free from any moral guilt. Here one advances conclusions with 
some hesitancy partly because of the very different statutory contexts 
in which the words are used, and partly because their Lordships 
have not, after all, worked out the principles fully. We have noted 
the narrow exemption from liability suggested in Sheppard. The 
inclusive principle would certainly result in the conviction of 
parents whose failure to foresee risk stems from a callous disregard 
for their child’s welfare; this in effect describes the sort of parent 
whose cast of mind evidences a disregard for his child amounting 
to moral wickedness or blunted moral susceptibilities.** In Cald- 


eee ee Te en a ee es ee ee eee 

23 [1981] 2 W.L.R. 509, 517 where their Lordships specify that the risk must 
have been such as to be obvious to the accused had he been sober. 

24 [1980] 3 W.L.R. 960, 968. 

25 H. L. A. Hart, “ Negligence Mens Rea and Criminal Responsibility” in 
Punishment and Responsibility (1958), p. 154; it is referred to by Professor J. C. 
Smith in [1981] Crim.L.R. 660. 

26 See R. A. Duff [1980] Crim.L.R. 282; the point is also made by McEwan and 
St. J. Robilliard, loc. cit. p. 280, and by Professor Griew in [1981] Crim.L.R. 743. 
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well while Lord Diplock’s definition of recklessness does not rest 
explicitly upon what might be termed morally aggravating factors, 
his Lordship in reaching that definition is at pains to deny any 
moral difference between one who foresees but fails to give due 
weight to a risk because of drink, rage or excitement and one who 
for those reasons fails to foresee the risk at all.” We think that in 
the particular context. of Caldwell, his Lordship may have had in 
mind that factors of this sort might lift inadvertence from negli- 
gence to recklessness. In Lawrence there appears not to be a refer- 
ence to specially blameworthy reasons for a failure to advert to 
consequences, but the conduct was very gross and their Lordships 
may not have thought it necessary to pursue that particular 
refinement. 

Where, ultimately, the question whether the accused was morally 
blameworthy may be taken, it is impossible to say. Doubtless the 
instances given in Caldwell are instances only. Even were courts 
to specify that morally opprobrious factors are necessary in order to 
convict persons of recklessness in some or all contexts, and were 
to rely upon these factors, they would have to be refined further; 
one would, for example wish to know whether an accused was 
excited for some blameworthy reason or not. It does, however, seem 
reasonable to suggest that Lord Diplock lays stress upon both the 
accused’s capacity and the presence of moral wickedness as elements 
in inadvertent recklessness. Of course this raises the problem that 
juries will be asked to make moral judgments at large. No one who 
is familiar with the cases on dishonesty in theft is likely to view this 
prospect with much favour. 

Lawrence can be seen not only as a pacdeolie application on the 
definition of recklessness in Caldwell, but also as a lineal descendant 
of Majewski. Lord Diplock concludes that “ recklessly,” as descrip- 
tive of a physical act such as driving a motor vehicle which can be 
performed in a number of ways, some of which entail danger and 
some not, refers not only to the mind of the doer of the act, but 
also qualifies the manner in which the act is performed. The actus 
reus of the offence is driving a vehicle in a way which presents a 
real risk of harmful consequences; it refers to the standard of driv- 
ing. The mens rea, given that the circumstances would have caused 
the reasonable person to foresee a risk of serious harmful conse- 
quences, consists in a failure by the accused either to give any 
thought to the possibility of risk, or doing the act knowing there 
was such a risk. The jury, in deciding whether the accused was in 
one or other of these states of mind, may make inferences from the 
manner of driving, but they are obliged also to have regard to any 
explanation which the accused gives of his mental state. Clearly, 
they are not obliged to accept that: any explanation is such as to 
remove fault, and it is unclear what circumstances might do so. 


27 Caldwell [1981] 2 W.L.R. 509, 513-514, 
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In the motoring cases, indeed, it seems clear that in respect of 
the wide definition of recklessness, there is no requirement that the 
accused have adverted or should have adverted to a risk to a parti- 
cular person. It is enough that the ordinary person would have 
appreciated that there could be a risk to a particular class of per- 
sons, for example pedestrians or other road users. It is in this sense 
that the analysis is akin to Majewski, for there recklessness was 
said to consist in getting drunk and creating a situation of risk 
thereby. Not only was it enough. that a general situation: of, risk 
had been created, but it does not seem to have been regarded as 
essential that the accused actually foresaw that it might have been 
created. The practical effect at least in cases where drink is involved, 
may well have been to create strict liability as to the risk under the 
guise of recklessness.” There is a sense in which Majewski may be 
said to have begun the rot. 

We may now attempt to sum up some of the problems with these 
judgments and with those interpretations of them which have 
appeared so far. First, what is the mental element? Professor 
Glanville Williams suggests that the test of recklessness has a sub- 
jective gloss.2" We agree, but we think that it is whether the accused 
had the capacity to have appreciated the risk had he thought of it 
when calm and sober. Such capacity is a necessary condition to 
conviction. We have given our reasons for considering that innate 
capacity alone may not afford a necessary and sufficient formula 
and for considering that circumstances of moral opprobrium may 
be required. It follows that we accept neither Professor J. C. 
Smith’s assertion that liability is purely objective, nor that of Mr. 
Syrota that an accused who can show that he was not capable of 
appreciating risk by reason of such factors as excitement, rage, or 
exhaustion is entitled to be acquitted, or Professor Griew who, 
more cautiously, stresses shock, stress or fatigue on the basis that 
these do not warrant censure.*® Some of these factors, for example 
driving while enraged or fatigued, should probably be considered as 
aggravating circumstances. Mental illness stands on a special footing 
as may the taking of a medically prescribed drug. Similarly, we are 
reluctant to accept the suggestion of Professor Griew that a motorist 
who creates an obvious situation of risk can be excused on the 
ground that he did his honest but incompetent best.** At the least 
one would want to inquire further whether the situation was not 
such that an average prudent person would have considered it 
beyond his competence. Of course if that view were taken the 
requirement of a mental element in reckless driving would become 





28 [1976] A.S.C.L, 123-126. 

29 [1981] Crim.L.R. 581. 

30 [1981] Crim.L.R. 658-660, 747-748. 

31 E. Griew, “ Reckless Damage and Reckless Driving: Living with Caldwell and 
Lawrence” [1981] Crim.L.R. 750. It would of course be open to a court to insist 
on some specially opprobrious circumstances in addition to creation of risk. 
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virtually redundant and the effect of Lawrence would be: akin to 
Allan v. Patterson where the court treated reckless'as an adverb 
of manner in that context.*? And, in any event, it seems clear from 
Sheppard that the courts intend to limit Paces conditions very 
considerably. 

It is impossible to say when, whei an adverb other than “ reck- 
lessly ” is used in defining an offence, that adverb will be taken to 
mean recklessness in either the broad or the narrow sense; at pre- 
sent wilfully in the context of’ wilful’ neglect is taken broadly; 
maliciously is understood narrowly. It is not even certain whether 
reckless itself will always be understood in the broad sense; even 
in rape there may be an ambiguity, section 2 (1) of the Sexual 
Offences (Amendment) Act 1976 notwithstanding, for although 
Morgan said that the accused had to be aware that the woman was 
not consenting, that judgment preceded Caldwell on recklessness.** 
It may be arguable that section 2 (1) applies only to cases where 
the accused is alleged to have intended and not where he was 
allegedly reckless, since only in the former case would the jury 
have to consider the accused’s belief in consent.** In the light of 
Caldwell, such an analysis cannot, surely, be said to be impossible, 
however startling it may be. Nor, with respect to other commenta- 
tors, is it inconceivable that courts may pick and choose between 
definitions for the purpose of interpreting different statutory _ 
provisions; precisely that was done in Belfon concerning intent.** 

Mistake must also be reconsidered in the light of these cases. We 
agree with others that where inadvertent -recklessness is sufficient 
mens rea for an offence, an accused could not rely on a grossly un- 
reasonable mistake.** Indeed, if the view suggested by Professor Glan- 
ville Williams does represent the ratio of the .case, only mistakes 
based on reasonable grounds will suffice to negate guilt since on 
his interpretation the essential difference between recklessness and 
negligence now is that in the former the accused’s capacity to 
appreciate risk is relevant, but not in the latter. . 

Why, it may be asked, has-the House of Lords chosen to upset 
settled doctrine in favour of „a solution which introduces uncer- 
tainty, if not worse, into’ the law? First, it may be thought that 
existing concepts of mens rea are inappropriate to sweep into the 
net cases in which persons of calloused sensibilities act with a total 
disregard of obvious risks. To this, orthodox thought will reply that 
the remedy is to redefine the offences, but that assumes that there is 
a real moral difference between those who advert and all those who 
do not, and it is precisely this premise which Lord Diplock rejects. 
Secondly, it may be thought, as Lord -Diplock thinks, that it is 


- 32 [1980] R.T.R. 97 which speaks of gross inattention. 
33 [1976] A.C. 182. 
34 Cf. Cross and Jones, Outlines of Criminal Law (9th ed., 1980), p. 177. 
35 {1976] 3 Ail E.R. 46; cf. McEwan and St: J. Robilliard, loc. cis, p. 281: 
38 McEwan and St. J. Robilliard, loc. cit. pp. 284-285. 
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artificial to ask juries to decide whether a person actually foresaw, 
as distinct from whether, given the evident nature of the risk, he 
ought to have done so.*” No doubt in a case which could be one of 
advertence or inadvertence, a jury will have difficulty in deciding 
which it was.** It may well be that where the facts are ambiguous, 
so that no certain answer can be inferred from them, juries still 
convict, especially where the accused fails to give an explanation 
of his conduct. No doubt there are cases of this sort where the 
integrity of the verdict cannot always, be assumed. The problem is 
that this artificiality, if it exists, is to be cured by the invocation of 
jury morality, and this itself is too uncertain a guide to be satis- 
factory. For that reason we consider the notion of moral wicked- 
ness as a basis for mens rea in the sense that it forms part of the 
definition thereof to be dangerous and undesirable, even though it 
apparently reigns without challenge in Scotland. We do not, how- 
ever, regard the practical result of the cases as wrong, and while 
we would welcome a statutory restatement of recklessness along 
the lines proposed by the Law Commission we would not object to 
a fresh consideration of the requisite mental element in child neg- 
lect in many instances of which there may be a long history of 
callous unconcern, and motoring offences.** 
L. H. LEIGH 
J. TEMKIN 


DEATH AND THE CRIMINAL LAW 


Tue Criminal Law Revision Committee’s rejection of a definition 
of death in terms of brain function ' seems to rest upon an assump- 
tion that the criminal law can operate satisfactorily without a 
modern statutory definition of death. The Court of Appeal’s decision 
in R. v. Malcherek; R. v. Steel,’ that termination of life-support to 
a brain-dead ° assault victim cannot break the chain of causation 
between the assailant’s act and the death of the victim appears to 


87 Caldwell [1981] 2 W.L.R. 511, 514. 

38 See further, G. Goddon, ‘‘ The Mental Element in Crime ” (1971) 16 J.L.S.S. 
282; “ Subjective and Objective Mens Rea” (1975) 17 Cr.L.Q. 355. The House of 
Lords formulation of the mental element is even wider than the continental notion 
of dolus eventualis, as to which see G. Fletcher, Rethinking Criminal Law (1978), 
pp. 445-449. 

39 This note was ready in draft before Professor Glanville Williams’s article in 
the "November 1981 Cambridge Law Journal appeared; we have been able to take 
only partial account of it to show where we disagree. 

1 14th Report, Offences Against the Person Cmnd. 7844 (1980), p. 17 (dissent 
by Professor Glanville Williams, p. 17). ; 

2 [1981] 1 W.L.R. 690 [1981] 2 All E.R. 422. 

3 i.e. total and irreversible loss of all brain function, cerebral death (loss of 
consciousness and manifestations of personality) plus brain stem death (loss. of 
automatic nervous functions), The Lancet (1979), Vol. 2, p. 1311. Traditionally death 
is identified with absence of heartbeat and respiration. D. W. Meyers, The Human 
Body and the Law (1970), pp. 113-120, i 
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justify this assumption. Notwithstanding this -satisfactory ` result, 
the implicit rejection of. brain death as death. for legal purposes 
may be problematic, notably. in relation to a doctor’s liability for 
causing death, or an assailant’s liability where a vital organ is 
removed for transplant before termination of Ce SUBEOr, t and in 
a number of civil law contexts.’ 

Malcherek had stabbed his wife nine times. During apparent 
recovery after surgery, a blood clot on the lung caused cessation of 
heart ‘beat and respiration. Before removal of the -clot, the. blood 
supply to her brain was cut off for about 30 minutes and she suffered 
severe brain damage. After four days of continued deterioration a 
ventilator was necessary to maintain her vital functions. She was 
considered brain dead. Five of six tests of the Royal Medical Col- 
leges were carried out and these proved negative. Oxygen was sup- 
plied and the ventilator disconnected. She made no spontaneous 
effort to breathe and was pronounced dead. Malcherek was convicted 
of murder after Willis J. withdrew causation from the jury. 

Steel had hit a woman with a 50lb. stone, causing multiple skull 
fractures and severe brain damage. She was placed on a ventilator 
and after tests it was concluded that her brain had irreversibly 
ceased to function. The ventilator was disconnected, all vital bodily 
functions ceased and she was pronounced dead. At the trial causa- 
tion was withdrawn from the jury and Steel was convicted of 
murder. 

Malcherek’s appeal and Steel’s application for leave to appeal on 
the ground that the judge had been wrong to withdraw causation 
were tried together because of ne fundamental similarity of the 
issues. 

Both’ appeal and appleation were ee ie on the basis of the 
principle in ‘Smith,’ that causation depends solely on whether the 
assailant’s act was a substantial and operating cause at the time of 
death. This is correct in principle and largely reflects decisions on 
similar facts in other jurisdictions.” However, in stating that ‘‘ This 
is not the occasion for any decision as to what constitutes death ” 
and by distinguishing “‘ traditional ” or “ conventional death ” from 
“irreversible death of the brain stem,” the court missed the oppor- 


4 A further problem is whether an assailant could be convicted of homicide 
where his victim is rendered brain dead within a year and a day of the assault but ° 
is artificially maintained beyond that period? cf. Douglas v. Southwestern Life 
Insurance Co., 374 S.W.2d. 788 (1964) (death benefits, payable if death occurred 
within 90 days of injury, precluded by artificial maintenance j victim ‘for’ 120° 
days). 

5 See K. Price (1978) 71 Law.Lib.JnI. 49, 59-63; D. W.*Elliott (1964) 4 Med.Sci. 
& Law 77; Law Reform Commission of Canada Working Paper No. 23 (1977) 
Criteria for the Determination of Death 18-23. 

6 [1959] 2 Q.B. 35 followed in Blaue [1975] 1 W.L.R. 1141. 

T Finlayson, 1978 S.L.T.(Notes) 60, see A, McCall Smith (1979) 129 New L.J. 376; 
Kitching and Adams [1976] 6 W.W.R. 697; 32 C.C.C.Qd) 159 (Manitoba); Page 
(1970) (unreported) see Saunders (1975) 6 Manitoba L.J. 327, 328 and Law Reform 
Commission of Canada Working Paper, op. cit. 22. 
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tunity to decide the cases on the straightforward ground that brain 
death is death in law and therefore events after its diagnosis are 
irrelevant to causation.® It tentatively located death, at the time 
when heartbeat and brain function ceased, at the latest soon after 
the ventilator was disconnected. 

Identifying death with absence of heartbeat and respiration sug- 
gests that termination of life-support to a brain-dead patient could 
operate as a cause of death in parallel with the positive cause of 
the patient’s condition.’ Is a doctor who acts deliberately, fully 
understanding the consequences thereby criminally liable? Various 
analyses suggest, in accordance with common sense and experience, 
that he is not. 

Fletcher characterises termination of life support as an omission, 
resting the act/omission distinction on the description of an event 
as either “ causing death” or “ permitting the patient to die.” His 
approach to the secondary question of a doctor’s duty to preserve 
life rests on a critical distinction between “ normal” and “ excep- 
tional ”. treatment. A doctor is under no duty to take exceptional 
measures where treatment would have no therapeutic value but 
simply maintain a valueless vegetative state.” Skegg’s cogent criti- 
cism of this view is that it rests upon uncertain and shifting grounds 
of linguistic usage and normality or exceptionality of medical pro- 
cedures and further might entail characterisation and result varying 
according to actor, time and place.t! Kennedy suggests that describ- 
ing termination as an omission amounts to “semantic sleight of 
hand.” # 

Skegg’s view is that termination is an act, but that an overriding 
principle that “ medical practice considered proper in the circum- 
stances plays no part in legal causation” should govern liability." 
Two criticisms may be made. First, it confuses the objective issue 
of causation by importing qualitative factors better considered in 
the context of culpability, excuse or justification. Secondly, this 
principle, from an address by Lord Devlin to medical practitioners, 
looks like a claim which the medical profession might legitimately 
make of law. It is imperfect in that the detailed rules required to 
give effect to it are not articulated. 

It is submitted that it is correct to characterise termination as an 
omission. This entails recognition that the act/omission distinction 





8 Commonwealth v. Golston, 366 N.W.2d 744 (Massachusetts) (1977); State v. 
Fierro 603 P.2d 74 (1979) (Arizona). 

9 See O'Sullivan J. A. in Kitching and Adams, 32 C.C.C.(2d) 159, 175. 

10 G. P. Fletcher, Rethinking Criminal Law (1978), pp. 581-634, esp. pp. 509-610. 

11 P, D. G. Skegg (1978) 41 M.L.R. 423, 428-432, For a discussion of the moral 
distinction between “ killing” and “ permitting death ” and the efficacy of a legal 
distinction between “normal” and “exceptional” treatment see Keyserlingk, 
Sanctity of Life or Quality of Life (1979) (Law Reform Commission of Canada 
study paper), Chap. 5. 

12 J, M. Kennedy [1977] Crim.L.R. 443, 445. Reply by Professor Glanville 
Williams [1977] Crim.L.R. 635. 

13 (1978) 41 M.L.R. 423, 433-436, 
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does not rest upon what is done, or upon a concept of willed 
muscular contraction, but upon the impact of what is done on the 
victim. The provision of life support is in fact a series of acts 
(albeit accomplished mechanically): termination of support is an 
omission to continue such acts which has no positive effect on the 
patient but merely fails to avert the natural cessation of vital 
functions. 

If this characterisation and the general- proposition that the 
doctor/patient relationship imports a duty recognised by the criminal 
law are accepted, a doctor deliberately discontinuing support to a 
patient who is not legally dead escapes liability only if it is further 
accepted that sometimes it lies within a doctor’s duty to allow a 
patient to die. - 

This proposition may not be as problematic as first appears. 
Whereas the jurisprudence of duty relationships is well developed 
there has been relatively little consideration. of the scope of a duty 
once found.!™* Where duty and breach have been established the 
act required has not been onerous: e.g. alerting a doctor or social 
worker, provision of food at no personal expense or performing 
one’s contract of employment. The law clearly allows some balanc- 
ing of the interests of the person under the duty as against those 
of the person to whom it is owed. Stated briefly the doctor’s duty 
is to preserve life and health. This is an unreal oversimplification. 
The doctor (with the policeman and judge) implements the state’s 
broad duty to preserve the life and health of citizens. The state does 
not take every measure to preserve life but must balance competing 
calls upon its resources. The doctor gives practical effect to this 
balance. He must take decisions on allocation of skilled attention, 
drugs, blood and equipment, involving qualitative judgments of 
cost-effectiveness, likelihood of survival, and the value of the life 
involved. Some such decisions will adversely affect chances of 
survival. From this broad perspective, a responsible and procedur- 
ally correct decision to terminate life-support to a brain-dead 
patient may fall within a doctor’s duty although it leads to immedi- 
ate death as traditionally defined. 

Organ transplants present a more immediate problem. To mini- 
mise deterioration and maximise probability of success, vital organs 
must be removed while the donor’s respiration and heartbeat are 
artificially maintained.** If a brain dead but artificially maintained 


14 See Law Reform Commission of Canada Working Paper 26, Medical Treatment 
and Criminal Law (1980), pp. 74-87. 

15 When the Human Tissue Act 1961 was passed it was not envisaged that organs 
would be removed before termination of- life-support; see D. Foulkes (1968) 118 
New.L.J. 486, 488. The recent report of the Working Party on behalf of the Health 
Departments of Great Britain and Northern Ireland, The Removal of Cadaveric 
Organs for Transplant: A Code of Practice recommends adoption of brain-death 
criteria. After diagnosis of brain death, artificial support may be maintained in the 
interests of successful transplant, The Lancet (1979), Vol. 2, 1311; (1979) 1 Brit. 
Med. Journal 332, and The Lancet (1981), Vol. 2, 365; (1981) 2 Brit. Med. Journal 
505. 
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patient is not legally dead the analysis above does not protect the 
doctor where transplant precedes termination. Removing a vital 
organ is clearly an act. However short a person’s life expectancy, 
the smallest acceleration of death equates with causing death. The 
doctor would appear to be guilty of murder.*® 

Similarly where the brain-dead victim of assault is artificially 
maintained the removal of a vital organ for transplant arguably 
operates to relieve the assailant from liability by substituting death 
‘under the surgeon’s knife for the death that otherwise would have 
flowed inevitably from the assailant’s act.27 

The factors supporting the theory that doctors may sometimes 
terminate artificially maintained existence also indicate that that 
existence lacks all of the attributes of life in any meaningful 
sense.** That brain death is total death is now almost universally 
accepted by the medical profession.’* Legislation defining death on 
brain-related criteria has been passed in a number of jurisdictions,”° 
and authoritative proposals have been made in others.?? Arguably 
legislation is unnecessary as the common law may incorporate brain 
death by natural maturation. Kennedy suggests that absence of 
respiration and heartbeat are merely primitive indicators of brain 
death and are not themselves definitional. Thus acceptance of brain 
death involves no major philosophical change “but merely the 
identification by reference to more sophisticated criteria of what 
has always been regarded as death.” ?? An emerging trend in favour 
of brain death at common law in the United States supports this 
view.” 

The conservative approach in Malcherek and Steel militates 
against such development in England. Some difficulties inherent in 
a traditional definition of “heart and lung” death have been 





16 F. J. Veith et al. (1977) 238 J.A.M.A. 1744. W. F. Arnet (1973) 38 Missouri 
Law Review 220, 231. D. W. Elliott (1964) 4 Med.Sci. and Law 71, 18. Note exclu- 
sion of crimizal liability Uniform Anatomical Gift Act (U.S.A.), s. 7 (c). 

17 This argument was dismissed in Kitching and Adams, op. cit. note 7 on the 
unsatisfactory ground that there might be more than one operative cause of death 
and even if kidney removal caused death the victim would have died shortly in any 
event. In Potter (deceased), The Times, July 26, 1963; (1964) 4 Med.Sci. and Law 
59, kidneys of brain-dead assault victim removed before termination. D charged with 
assault not homicide. See Hogan [1972] Crim.L.R. 80. 

18 F. J. Veith, et al (1977) 238 J.A.M.A. 1651. E. W. Keyserlingk op. cit. note 
11 Chap. 3. 

19 K. Price, op. cit. note 5; D. J. Horan, 22 Trial, December 1980; A Definition 
of Irreversible Coma: Report of the Ad Hoc Committee of the Harvard Medicat 
School to Examine the Definition of Brain Death (1968) 205 J.A.M.A. 337; The 
Lancet (1979), Vol. 2, p. 1311. 

20 e.g. 26 States in the U.S.A., Manitoba. 

21 Law Reform Commission of Canada Report No. 15, Criteria for the Deter- 
mination of Death (1981); Australian Law Reform Commission, Report on Human 
Tissue Transplants (1977). 

22 [1977] Crim.L.R. 443, 445-456. 

23 e.g. State vV. Brown, 491 P.(2d) 1193 (Oregon) (1971); People v. Lyons, 15 
Crim.L.Rep. 2240 (Cal.) (1974), New York City Health Corpn. v. Sulsona, 81 Misc. 
(2d) 1002 (1975). See D. J. Horan, op. cit. note 19; T. Runk (1979) 6 West 
St.U.L.R. 295. 
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considered. If it is desirable that death is defined on brain-related 
criteria for legal purposes, this should not be left to the vagaries 
of judicial precedent.?4 The C.L.R.C.’s reasons for rejecting a 
statutory definition of death thus require examination. 

The first objection is that in a field of rapid scientific progress 
consensus on proposed legislation would be difficult to achieve, and 
with further advances a statutory definition might hinder, rather 
than assist, medical practice. This objection assumes that any 
statutory definition must embody current medical opinion on brain- 
death diagnosis. Jurisdictions in which brain-death statutes have 
been adopted or proposed, define death in broad functional terms 
emphasising totality and irreversibility of cessation of brain func- 
tion and leave it to the medical profession to identify this condition 
by the best methods available.?® 

There is substance in the Committee’s second objection that the 
definition of death has repercussions outside the criminal Jaw and 
that it would be inadvisable to introduce a definition in an ad hoc 
fashion in a statute dealing exclusively with offences against the 
person. The need for a statute defining death for general purposes 
is urgent.”° 


ROGER LENG 


RESTITUTION FOR SERVICES. RENDERED IN BREACH OF TRUST 


GENERALLY speaking, a person who renders services to another who 
has neither requested them nor freely accepted them, has no right 
to recover from the recipient remuneration for the work done or 
recompense in respect of any benefits, however great, conferred 
thereby.? At the same time, a trustee who commits a breach of his 
fiduciary obligations, no matter how innocent or altruistic his 
motive, is liable to acount to his beneficiary for any profits arising 
therefrom, irrespective of the magnitude of any benefit conferred 
on his beneficiary in consequence of his acts.” But, if a trustee act- 
ing outside the terms of his trusteeship exchanges trust assets for 
other more valuable property, thus benefiting his beneficiaries and 


24 This is the view of the Law Reform Commission of Canada, op. cit. note 21, 
7-12. 

25 Veith, et al. op. cit. note 16, 1747-1748; D. J. Horan, op. cit. note 19, 25; 
P. D. G. Skegg (1976) 2 Jnl.Med. Ethics 190, 191; A. Capron and L. Kass (1972) 
121 U.Pa.L.Rev. 87. Professor Glanville Williams recommends that any offences 
against the person legislation should include a clause declaring that for the pur- 
poses of the Act a person shall be accounted dead if he has suffered brain death 
according to criteria accepted in standard medical practice (C.L.R.C. 14th Report, 
17, note 3). 

26 The Law Reform Commission of Canada recommend that their proposed 
definition of death should be located in the general Interpretation Act 1979, op. cit. 
note 21, 24. 

,1 Falcke v. Scottish Imperial Insurance Co. (1886) 34 Ch.D. 234; Macclesfield 
Corpn. v. Great Central Ry. [1911] 2 K.B. 528; Re Cleadon Trust Ltd. [1939] Ch. 
286. 

2 Keech v. Sandford (1726) Cas.temp. King 61; Regal (Hastings) Ltd. v. Gulliver 
[1942] 1 All E.R. 378; Boardman v. Phipps [1967] 2 A.C. 46. But see below. 
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making no personal profit therefrom, an English court is prepared 
to grant the trustee a quantum meruit for the services voluntarily 
rendered even though it is impossible for all the beneficiaries of the 
trust to consent to the benefit conferred: Re Duke of Norfolk’s 
Settlement Trusts.* 

Walton J. anchored this conclusion on a short, isolated and 
practically unreasoned passage in Re Salmen* where Eve J. had 
indicated that the court’s jurisdiction to award trustees remunera- 
tion might be invoked where the circumstances raised an “ implied 
promise ” to pay on the part of the beneficiaries; and added (as had 
Eve J.) that Forster v. Ridley ë seemed to exemplify such sa case. 
Fox L.J., in delivering the leading judgment in the Court of Appeal 
in the Duke of Norfolk’s case, felt free to reject Eve J.’s analysis 
in the course of repudiating a “ contractual basis ” for the Court of 
Chancery’s inherent jurisdiction to award increased future re- 
muneration to a trustee acting within the course of his trust 
obligations.* The issue of past remuneration for extraordinary pro- 
perty dealings was not before the Court of Appeal; although it 
should be added that, given the liberal tenor of that court’s judg- 
ments, it seems unlikely that they would have inclined to disturb 
Walton J.’s decision on this head even though departing from Eve 
J.’s rationalisation. As for that rationalisation, Walton J.’s reliance 
and Fox L.J.’s refutation invite at least three comments: first, that 
“implied promise ” is not so much the language of contract, but of a 
quasi-contract burdened by the fictionalising indebitatus assumpsit 
which was to receive its highest affirmation just two years after Eve 
J.’s judgment by the House of Lords in Sinclair v. Brougham’; 
secondly, that the abridged and somewhat obscure report of Forster 
v. Ridley contains no mention of “implied promise ” or any sug- 
gestion that the trustees in that case were claiming remuneration 
in respect of management services falling outside the terms of their 
trust; and thirdly, that to find an “ implied promise ” is to state a 
conclusion, and in no way evidences the reasoning process by which 
that conclusion is supposedly reached. 

A trustee in innocent breach of his fiduciary obligations has 
always been entitled to set off his expenses in any claim by his bene- 
ficiaries for an account of profits arising from his breach.® Further- 





3 [1979] Ch. 37, 58. Reversed in part on another point by the Court of Appeal, 
[1981] 3 All E.R. 220; although see below, text to note 6. The impossibility of 
obtaining the consent of unascertained and minor beneficiaries precipitated the 
application. 

4 (1912) 107 L.T. 108, 110; affirmed, although without reference to this point, 
by the Court of Appeal at the same reference. 

5 (1864) 4 De G.J. & Sm. 452; Lord Justices Court. 

€ [1981] 3 All E.R. 220, 229. Fox L.J.’s citation, in the course of his judgment, 
of several cases where remuneration for past services was awarded to trustees, is 
confined to cases where the trustees have been acting in the course of their trusts. 

7 [1914] A.C, 398. 

8 The obligation is to account for “ profits”; cf. Ex p. Hughes (1802) 6 Ves. 617; 
Holder v. Holder [1966] 1 All E.R. 129. 
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more, and closer to the present case, there is high authority that, 
where appropriate, such a fiduciary may also be entitled to credit 
against his beneficiaries’ claim remuneration on a liberal scale 
where he has conferred a substantial benefit on them by his 
actions.” The genesis of this latter proposition has been fitful and 
not entirely coherent. Its emergence is alleged to date ° from Cohen 
J.’s judgment in Re Macadam," but what seems to have been 
actually decided in that case was that although the trustees had 
placed themselves in a position which past authority characterised 
as involving a conflict of duty and interest, the matter should none- 
theless be stood over for inquiry as to whether on the facts duty and 
interest were coincident, in which event the trustees would be en- 
titled to retain their directors’ remuneration, which was itself the 
profit in issue in the case. The real starting point for the trustee’s 
passive claim is Wilberforce J.’s judgment at first instance in Phipps 
v. Boardman ™ where it was held that, given the work and skill 
involved and the substantial benefits conferred, it would be inequitable 
for a plaintiff seeking to enlist the court’s aid in prosecuting a 
claim for an account of profits not to give due credit to services 
received: “He who seeks equity must do equity.” ?* In the Court 
of Appeal in Phipps, only Lord Denning M.R. endorsed this 
remuneration principle “4; but its future was consolidated, if not 
wholly secured, by two members of the bare majority in the House 
of Lords,** and its presence potentially serves to mitigate the penal 
rigours of the Rule in Keech v. Sandford ** which trouble the judi- 
ciary in this more complex and, as the judgments in the Court of 
Appeal in the Duke of Norfolk’s case perhaps reveal, more realistic 
age. 

The Duke of Norfolk’s case is, to this writer’s knowledge, the 
first (reported) case in which trustees have taken the initiative and 
by an active claim successfully sought remuneration for services 
rendered outside, and in effective breach of, the terms of their 
trusts. Can there be any doubt as to what Bowen L.J.” or Lord 





8 Boardman V. Phipps [1967] 2 A.C. 46, H.L. Raymond Walton, Q.C. for the 
respondent. 

10 Per Wilberforce J. in Phipps V. Boardman [1964] 2 All E.R. 187, 208. 

11 [1946] Ch. 73, 81. According to Danckwerts J. in Re Masters [1953] 1 W.L.R. 
81, 83, the trustees were permitted to retain their remuneration. But see Goulding 
J. in Re Keeler’s Settlement Trusts [1981] Ch. 156, 161, suggesting that the case 
was compromised. 

12 [1964] 2 All E.R. 187. 

13 According to the old maxim of equity; Snell’s Principles of Equity (27th ed.), 
pp. 30-31. 

14 [1965] Ch. 992, 1020-1021; Russell L.J. dubitante, p. 1032; Pearson L.J. 
apparently inflexible, pp. 1030-1031. 

15 [1967] 2 A.C. 46, 104, per Lord Cohen; p. 112, per Lord Hodson; Lord Guest 
silent. And see Walton J. in Re Duke of Norfolk’s Settlement Trusts [1979] Ch. 37, 
54; where an apparently unreported general practice of remunerating trustees in 
passive claim cases is referred to without authority; though its mysterious equation 
with “ salvage ” suggests a narrow emergency jurisdiction with dubious foundations. 

16 Supra, note 2. 

17 The principal mover in Falcke, supra, note 1. 
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Chancellor King '* would have made of a case advanced by trustees 
whose acts of speculative supererogation, having conferred a benefit, 
are alleged to ground a quantum meruit against their trust fund? It 
is, perhaps, indicative of the difficult and conflicting considerations 
involved, that a system of law which penalises unsuccessful specu- 
lation by trustees who make use of their trust’s property should at 
the same time offer the prospect of a quantum meruit to those 
considering embarking on such a course. The Duke of Norfolk’s 
case has not stood alone for long. 

In Re Keeler’s Settlement Trusts, Goulding J. recently acceded 
to an application originated by trustees which, relying on an inherent 
jurisdiction allegedly commonly deducible from Walton J.’s decision 
in Re Duke of Norfolk’s Settlement Trustee? and Re Macadam,” 
sought permission to retain past remuneration obtained from 
directorships held in their fiduciary capacities. Despite the reliance 
on Re Macadam, Boardman v. Phipps ** was not cited to the court; 
although if the rationale of Macadam offered above is accepted, 
Goulding J.’s decision actually more closely accords with the latter 
case in that, on an assumption of conflict of duty and interest, he 
directed an inquiry to ascertain “an appropriate remuneration ”— 
“not necessarily... the whole of that paid by the company for the 
director’s services.” °° Embracing the tenor of Walton J.’s judgment, 
Goulding J. considered that he was invoking: 


“an exceptional jurisdiction, to be exercised sparingly, and... 
(save perhaps in some wholly exceptional case)... [only if the 
court is]... satisfied that it is plainly expedient in the interests 
of the trust for the directorship in question to be held by a 
trustee, and that the additional duties imposed on the trustee 
are such that he cannot fairly be expected to undertake them 
without retaining an appropriate remuneration.” ** 


Although the language is fastidious in its restraint, the result 
(assuming bona fide competent trustees) inevitably subverts the 
Keech v. Sandford principle in the director-trustee context, and 
perhaps well beyond.” When won’t it be “ expedient ” for trustees 
to serve as directors of a company in which their trust has a share- 
holding? Under what circumstances, if not by reference to the all- 
prohibitive Keech v. Sandford principle itself, will ‘fairness ”’ 
require such trustees to disgorge what they have earned? 

It should be noted that Mr. Keeler’s settlement expressly coun- 


18 The propounder of the Rule in Keech v. Sandford, supra, note 2. 

19 [1981] Ch. 156. 

20 [1979] Ch. 37. 

21 [1946] Ch. 73. 

22 [1967] 2 A.C. 46; see above, 

23 [1981] Ch. 156, 162. 

24 [1981] Ch. 156, 162. 

25 Although Goulding J. is dealing expressly with “directorships,” there is no 
obvious reason why his reasoning should not apply to remuneration obtained by a 
trustee acting in any official or managerial capacity enjoyed by virtue of his fiduciary 
position. 
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tenanced the possibility of his trustees acting as directors of the 
companies which his settlement controlled, and it might seem rather 
generous, therefore, to characterise those of his trustees who did so 
serve as providing some exceptional service to their trust, and not 
merely fulfilling one of the expressly defined incidents of their 
trusteeship. It seems more appropriate to argue that, given that 
directorships were not perceived by the settlor as being inconsistent 
with the trusteeships conferred, such cases should be disposed of 
as involving no potential conflict of duty and interest at all—which 
brings one full circle to Re Macadam and, even more pertinently, 
to the less prominent decision of Jenkins J. in Re Llewellin’s Will 
Trusts, where it was held that a clause in a testator’s will expressly 
authorising his trustees to become directors of a certain company 
in which their trust held shares impliedly authorised them to retain 
the remuneration deriving from such offices.?” This certainly seems 
a more elegant solution where the trust instrument permits of such 
a construction.*® 
BRIAN GREEN 


RIGHTS OF PERSONS DETAINED UNDER THE ANTI-TERRORIST 
LEGISLATION 


JupiciaL gloss on the Prevention of Terrorism (Temporary Pro- 
visions) Act 1974 and its successor of 1976 is as rare as hen’s teeth, 
and the consideration given to the Act in Ex parte Lynch? is there- 
fore welcome. However the decision is disquieting, particularly in 
its implications for the use of the Act on the mainland, and for the 
tights of persons arrested, with which this note is principally 
concerned. 

Lynch was suspected of membership of the I.R.A. and of com- 
plicity in the murder of an R.U.C. member. He was arrested under 
section 11 of the Northern Ireland (Emergency Provisions) Act 
1978 which provides that ‘‘ Any constable may arrest without war- 
rant any person whom he suspects of being a terrorist ” and detain 
him for up to 72 hours. Lynch was so detained and access was 
refused to his wife, solicitor and doctor. Just before his release, 
additional information associating him with the murder came into 
the possession of Special Branch who therefore ordered his rearrest 
under section 12 (1) (6) of the Prevention of Terrorism (Temporary 
Provisions) Act 1976 which provides that “ A constable may arrest 
without warrant a person whom he reasonably suspects to be... 
a person who is or has been concerned in the commission, prepara- 
tion or instigation of acts of terrorism.” (“‘ Terrorism” is defined 


26 [1949] Ch. 225. 

27 [1949] Ch, 225, 230. Jenkins J. thought that duty and interest still conflicted 
in such a case, but it is difficult to reconcile this view with his actual decision. 

28 4 fortiori the case of a trustee who has a duty to act as a director. 

1 1980 N.LL.R. 126. 


~ 
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by s. 14 as “the use of violence for political ends.”) Detention is 
then authorised “‘ in right of arrest’ for 48 hours subject to exten- 
sion by the Home Secretary by not more than five days. The arrest- 
ing officer informed Lynch that he was being arrested on suspicion 
“of being involved in terrorist activities.” Lynch’s detention for the 
full seven days was later authorised and access again denied to his 
wife and solicitor. A habeas corpus application made on the third 
day was refused two days later. 

The application was based on three grounds: first, that ‘‘ the 
words of arrest did not indicate to the applicant the nature of the 
act or acts of terrorism which he was suspected of being involved 
in”; secondly, that the same suspicion of involvement in the same 
terrorist acts was used to justify the detention under each Act and 
that the two Acts could not be used in this way successively; and 
thirdly, that, even if initially lawful, the arrests ceased to be so by 
reason of the denial of access to his solicitor and doctor. All three 
grounds were rejected. 

The third contention was disposed of by invoking an anonymous 
case of 1654? involving torture of a prisoner and Ex parte William 
Cobbett* to the effect that the conditions of a person’s detention 
do not affect the lawfulness of that detention. However, both 
decisions depended on the availability of an alternative remedy, and 
arguably on the fact that the maltreatment was a supervening fault 
in a detention originally lawful. It is submitted that neither of these 
reasons applies in Lynch. 

The foundation of Lynch’s argument is that an arrested person 
has a right, both in Northern Ireland and on the mainland, to have 
a solicitor informed of the arrest and a more qualified right to speak 
with a solicitor’ and a right on the mainland to have one other 
person reasonably named by him informed of the arrest." 

The first question, which was not considered separately in Lynch 
is whether these rights are available to persons detained under the 
Act. The police view, apparently, is that they are not, and, that 
when access is allowed it is a concession. Ex facie this argument 
seems without foundation because “‘ detention,” although itself a 
new concept, is inaugurated by an ordinary arrest without warrant 
(s. 12 (1) of the 1976 Act). Given that they are applicable, the next 
question is whether these rights were comparable to those allegedly 
invaded in the two cases cited. The real problem is whether the 
rights in question are more akin to the right to know the reason 
for the arrest, which does go to the lawfulness of the arrest or to 
those in the cases cited by the court. It is suggested that they are 
more akin to that in Christie v. Leachinsky®: in common with it 


2 Anon: Style 432; 82 E.R. 838. 

3 (1848) 5 C.B. 418; 136 E.R. 940. 

4 Judges Rules Principle (c): Administrative Direction to the Police 7 (a) (i); 
Criminal Procedure (Scotland) Act 1975, s. 19. 

5 Criminal Law Act 1977, s. 62; Criminal Justice (Scotland) Act 1980, s. 3. 

ê Christie v. Leachinsky [1947] A.C. 573. 
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they are positive obligations in the nature of suspensive conditions 
which arise concomitantly with the decision to arrest and remain 
until purified and which have no application outside the law of 
arrest. The obligation not to maltreat a prisoner, on the other 
hand, is negative and moreover, is only the application to the 
situation of arrest of a general obligation incumbent on everyone. 

Apart from anything else, the effect of Lynch would be to void 
these rights of any meaning. In Scotland it has already been held 
that denial of the statutory right of intimation which has existed 
since 1887 does not render unlawful subsequent proceedings.’ If 
Lynch is followed an action for wrongful apprehension will not even 
be available nor would any other action for damages seem apposite. 
The only conceivable remedy would be to seek in some way a judi- 
cial order (differing according to jurisdiction) to the police to 
comply with their duty. However, even apart from problems of 
competence and procedure, this presupposes precisely that ability 
to act through an outside person which the statutes are designed to 
ensure and the refusal to comply by the police to thwart. The 
remedy is also impractical outside court hours and for short periods 
of detention. The only way of gaining redress for a breach of the 
rights of intimation and access seems therefore to be- through 
Parliament. 

Potentially more disquieting is the ruling that the powers of 
detention in the two Emergency Powers Acts are cumulative. The 
court declined to follow the Irish decision of The State (Hoey) v. 
Garvey and Another ë where the President of the High Court had 
refused to accept repeated use of a similar provision in an Irish 
Act saying that “If this arrest is to be justified by the section, it 
seems to me that every further or repeated arrest would also be 
justified so long as suspicion remained in the minds of the Garda 
Siochana and in the absence of mala fides” and relying on “ the 
express obligation contained in... the Act...either to release or 
to charge the detained person at the end of seven days.” 

Lord Lowry C.J., distinguished this case, because there is no 
express obligation in the two Acts in Lynch to release or charge 
the person detained after seven days (‘‘ although the obligation to 
release or charge the suspect must be implicit in both”) and 
because in Lynch the second arrest was not under the same statute. 
Notwithstanding the latter distinction Lord Lowry went out of his 
way to state that there was no “fetter on the right to arrest first 
under one Act and then under the other, or indeed twice in quick 
succession under the same provision” (emphasis added). Lord Lowry 
relied on section 32 (1) of the Interpretation Act 1889° which pro- 
vides that a power conferred by an Act is presumed to be exercis- 
able from time to time as occasion arises. But this begs the question 
“ What is the occasion”? for the purpose of the Acts in question. 


1 Cheyne v. McGregor, 1941 J.C. 17. 
8 [1978] I.R. 1. 
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If a person makes a capital gain in a given year he may be assessed 
to tax. It remains a fact that he made that gain but he cannot be 
assessed again because the power has been exercised for the occasion. 
Likewise, where the constable’s reasonable suspicion ® forms the 
“ occasion ” conferring a power, mere continuance of the same 
occasion cannot justify another use of the power. To say otherwise 
is to deny all significance to the time-limits; immediately on expiry 
of the seven days a person could be rearrested. (There is of course 
the chimera of the fresh information but anything said by the 
detainee, or, if he remained silent, his truculent refusal to 
co-operate, could furnish a pretext for new suspicion.) 

Worst of all, perhaps, was the rejection of the argument that the 
words of arrest lacked specificity as required by Christie v. Lea- 
chinsky. It has always been obvious from the very low number 
of detained people subsequently charged that the police use de- 
tention primarily as a means of gathering general intelligence in a 
continuing investigation of “ terrorism ” rather than for the investi- 
gation of particular offences. The Shackleton Report * denied that 
the low rate of prosecution resulting from detention indicated such 
a use’! but accepted ™ that in order to arrest under section 12 the 
-police “ do not need to have a specific offence in mind” but only a 
general suspicion of involvement in terrorism. 

Lynch’s argument was simply that the arrest was unlawful as he 
was not informed of the offence. Lord Lowry disposed of it by 
echoing the Shackleton Report: 

“...the power conferred by section 12 (1) (b) is wider and 
more general, being derived from a suspicion of the suspect’s 
being concerned in the commission, preparation or instigation 
of acts of ‘terrorism.’ This word is defined in wide terms in 
section 14 (1) as meaning ‘the use of violence for political 
ends,’ and includes ‘any use of violence for the purpose of 
putting the public or any section of the public in fear.’ The 
scope of this language is such that no specific crime need be 
suspected in order to ground a proper arrest under section 12 
(1) (b) . . .” (emphasis added). 


However, even if this correctly interprets section 12 and the 
arresting constable need have no specific offence in mind, it is sub- 
mitted that it is insufficient to dispose of Lynch’s case because he 
was arrested on suspicion of a particular offence. The rule in 
Christie v., Leachinsky has a purpose, namely, letting the person 
arrested know against what charge he has to defend himself. It does 
not demand a more than reasonable legal precision from the arrest- 








9 This case shows, apart from anything else, an arguable misuse of the Act’s 
powers of arrest without warrant, since in the case of the second arrest the sus- 
picion was not so much that of the arresting constable as of the R.U.C. Special 
Branch which instructed the constable’s superior, who instructed the constable, to 
arrest Lynch. 

10 Cmnd. 7324 (1978). = 

11 Para. 84. 12 Para. 70. 
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ing officer, but only that, within the limits of his ability, he gives as ` 
much information as possible to the arrested person to defend him- 
self. Where, as in Lynch the arresting constable has a more specific 
suspicion he defeats the purpose of the rule by not communicating 
it. A person arrested may sympathise with and even collect money 
for the I.R.A., and not conceal this or defend himself against alle- 
gations that he is thus involved in terrorism, but if he is suspected 
of a particular murder he almost certainly will wish to defend 
himself, and may have an unimpeachable alibi. 

A more general objection is that Lord Lowry seems to have been 
willing to accept the intelligence-gathering function of section 12. 
Thus, after the passage above he continued: 


“ No charge may follow at all; thus an arrest is not necessarily 
(to use Scott L.J.’s phrase in the Court of Appeal in Christie 
v. Leachinsky **) ‘ the first step in a criminal proceeding against 
a suspected person on a charge which was intended to be judi- 
cially investigated.’ Rather it is usually the first step in the 
investigation of the suspected person’s involvement in 
terrorism.” 


Whether or not this was intended to legitimate such a use of 
section 12, it would seem that an arrest, not satisfying Christie, con- 
travenes Article 5 of the European Convention on Human Rights. 
This lists the only circumstances in which a person may be deprived 
of his liberty, and the only one remotely relevant is “the lawful 
arrest or detention of a person effected for the purpose of bringing 
him before the competent legal authority on reasonable suspicion 
of having committed an offence.” Lord Lowry suggested that “no 
specific crime need be suspected ” and that the section 12 arrest 
need not be the first step in criminal proceedings. Beside, what 
could be the offence, since, although the acts which constitute it 
may be offences, terrorism itself is not, as Lord Lowry recognised 
by contrasting “a charge” with “investigation of the suspected 
person’s involvement in terrorism” ? (see passage quoted above). 
Section 11 makes it an offence to withhold information about 
terrorism. But how many people detained are ever charged under 
section 11 or indeed with any offence? Statistics indicate that many 
persons arrested under section 12 are not arrested for the purpose 
of bringing them before the competent legal authority. On both 
grounds then, Lord Lowry’s interpretation of section 12 seems con- 
trary to the Convention. As far as Northern Ireland is concerned 
this does not matter because of the derogation from Article 5 under 
Article 15 in force there. The 1976 Act, however, applies throughout 
the United Kingdom, and is used in the same manner by police 
forces in Scotland and England as in the province. The judiciary is 
accordingly faced with the invidious choice of giving the same 
statute different meanings in the different parts of the United King- 


13 [1946] K.B. 124, 130. 
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dom or giving it the same meaning as in Northern Ireland and 
thereby prospectively putting the United Kingdom in the dock at 
Strasbourg once again." 

WILSON FINNIE * 


“ THE LIFE OF AN AGENT IN COMMERCE 
IS A PRECARIOUS ONE” f 


IN Alpha Trading Ltd. v. Dunnshaw-Patten Ltd.,' Alpha, as agents, 
sued Dunnshaw, the principals, for breach of an agency contract. 
In 1978, in consideration for Alpha introducing Mueller Inter- 
national B.V. to Dunnshaw, Dunnshaw agreed to pay commission 
on a contract for the sale to Mueller, of 10,000 metric tons of 
cement. Alpha alleged that Dunnshaw had wrongfully failed to 
perform their agreement with Mueller and had thereby committed 
a breach of their agency contract. Their claim for £25,000 was put 
on two alternative bases: first, that the money was due as commis- 
sion payable under the agency contract: secondly, that the sum 
claimed represented damages for breach of an implied term of the 
agency contract that Dunnshaw would perform their contract with 
Mueller and do nothing to prevent Alpha from receiving 
commission. 

Mocatta J.? held that Alpha’s commission was payable from the 
proceeds of sale and that non-performance of the sale agreement 
barred Alpha’s claim. However, he also held that Dunnshaw’s 
breach of the agreement with Mueller was a breach of an implied 
term of the agency contract and awarded Alpha £25,000 damages 
(plus interest). 

Three questions arise from the Court of Appeal’s dismissal of~ 
Dunnshaw’s appeal. Was the court justified in implying the term 
which Alpha alleged should be implied into the agency contract? 
Was it correct in finding a breach of this term? What was the 
nature of the term implied? 

The leading case on implied terms in commission agency con- 
tracts is, of course, the House of Lords’ decision in Luxor (East- 
bourne) Ltd. v. Cooper.* There vendors were held not to be in 
breach of their contract with a commission agent for withdrawing 
property before entering into a contract of sale with a purchaser 


14 Indeed without waiting for a mainland judicial pronouncement like Lynch the 
N.C.C.L. supported a number of applications pending at Strasbourg on the grounds 
that, whatever the correct meaning of the similar s. 13, there is a systematic applica- 
tion by the police of the Lynch interpretation. These applications (8022, 8025, 8027/ 
77) were declared admissible by the Commission. 

* I should like to thank Douwe Korff of the International Secretariat of Amnesty 
International for first bringing this case to my attention and for subsequent lengthy 
discussion of it. The views expressed are entirely my own. 

t Alpha Trading Ltd. v. Dunnshaw-Patten Ltd. [1981] 2 W.L.R. 169, 183, per 
Lawton L.J. 

1 [1981] 2 W.L.R. 169, 

2 [1980] 2 Lioyd’s Rep. 284. 

3 [1941] A.C. 108. 
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introduced by the agent. Their Lordships refused to imply a term 
that the vendors would not prevent the agent from earning his 
commission by withdrawing. Such a term, it was held, was not 
necessary for the business efficacy of the agency contract. However, 
in the instant case Luxor v. Cooper was distinguished on the ground 
that the principals had entered into a contract with buyers intro- 
duced by the agents. Brandon L.J. stated ¢ that “it is right for the 
court to imply a term that the defendants will not fail to perform 
their contract with the buyer so as to deprive the agent of the re- 
muneration due to him under the agency contract.” The implication 
of such a term was fully justified and is supported by Scrutton 
L.J.’s dissenting judgment in George Trollope & Sons v. Martyn 
Brothers,> approved in Luxor v. Cooper.® The only difficulty is the 
House of Lords’ earlier decision in L. French and Co. Ltd. v. 
Leeston Shipping Co. Ltd." There shipbrokers procured a charter- 
party for the defendant shipowners. Under its terms the agents 
were to receive commission on the monthly hire paid by the char- 
terers. The shipowners sold the vessel to the charterers after only 
four months; the charterparty was cancelled and no more com- 
mission was paid. The agents alleged breach of an implied term. 
that the owners would not sell the vessel but the House of Lords 
refused to imply such a term. Brandon and Templeman L.JJ.* 
distinguished French v. Leeston on the ground that there was no 
breach by the principals of their contract with the charterers. 
Moreover, the promise to pay commission was contained in the 
contract between charterers and shipowners. 

Although the breach between principal and purchaser is probably 
now considered crucial,” concentration on this issue can be prob- 
lematic. For example, must the court ask whether an exclusion 
clause protecting the principal ?° qualifies his primary or secondary 
contractual obligations and hold him liable to the agent only if it is 
the latter? 1! Secondly, if it is the purchaser who defaults, does this 
bar the agent’s claim? Does everything turn on whether the prin- 
cipal sues? }* Breach by the principal of his contract with the pur- 

4 [1981] 2 W.L.R. 169, 180. 

5 [1934] 2 K.B. 436. 

6 [1941] A.C. 108, 141-142, 149-150. 

7 [1922] 1 A.C. 451. 

8 [1981] 2 W.L.R. 169, 177, 183. 

9 See, e.g. Dennis Reed Ltd. v. Goody [1950] 2 K.B. 277, 285, per Denning L.J. 

10 See Mocatta J. [1980] 2 Lloyd’s Rep. 284, 286. 

11 For an analysis of the distinction between exclusion clauses qualifying primary 
and secondary obligations see the speech of Lord Diplock in Photo Production 
Ltd. v. Securicor Transport Ltd. [1980] A.C. 827. 

12 In Dennis Reed Ltd. v. Goody [1950] 2 K.B. 277, 285 Denning L.J. suggested 
that the principal would be liable to the agent if he sued the purchaser, and in 
McCallum v. Hicks [1950] 2 K.B. 271, 275 he suggested that the principal could 
recover the commission (as damages) from the defaulting purchaser, In some 
American jurisdictions the agent may be able to recover the commission directly 
from the purchaser. (See, e.g. Ellsworth Dobbs Inc. v. Johnson, 50 N.J. 528; 236 
A. 2d 843 (1967).) 
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chaser in these cases is an arbitrary factor determining the agent’s 
tights. “ Arbitrary ” is an appropriate description because in the 
contentious cases the agent seems to have earned a right to receive 
something for his efforts. If it is the principal’s default which de- 
feats the agent’s expectations that he will perform it is right that 
the agent should be entitled to claim. However, the proper way in 
the modern law of contract to protect the agent’s expectations, is 
an action for anticipatory breach. Although the finding that Dunn- 
shaw were in breach of contract is right, it is suggested that the 
better approach is to ask simply “ Was the principal’s conduct such 
as could properly be considered a repudiation of the obligation to 
pay commission? ” 1° Breach by the principal of his contract with 
the purchaser thus becomes an important, but not a controlling 
factor. ; 

It is necessary to distinguish two types of implied term in con- 
sidering the nature of the term implied in the instant case. Terms 
implied in fact are terms so obvious that it would be superfluous 
for the agreement to state them expressly. Everyone is familiar with 
the officious bystander test,** and clearly such terms are necessary 
to give business efficacy +5 to the contract. But it is pointless to ask 
an officious bystander about terms implied in law unless he is a 
skilled contract lawyer, since these are “simply duties prima facie 
imposed by law on the parties to particular kinds of contracts.” 1° 

In Alpha Trading v. Dunnshaw-Patten, the term seems to have 
been regarded as implied in fact. Brandon L.J. referred *’ to the 
officious bystander test and Lawton L.J. regarded ° the term as 
necessary to give business efficacy to the contract. However, sup- 
port for the view that the true grounds for the term were legal 
and not purely factual considerations is provided first, by the 
characteristics of the term implied and, secondly, by the law of 
anticipatory breach. 

The term bears all the characteristics of a rule of law. If it was 
implied in fact the decision might have little significance in the 
future. However, the result implies the opposite. The decision is 
clearly applicable to commission agency contracts on similar terms, 
whatever the subject-matter of the principal’s contract, and will be 
an important precedent for agents, despite their “ precarious ” posi- 
tion. Moreover Lawton L.J.’s judgment strongly suggests the appli- 
‘cation of a rule of law. He stated 1°: “In other words, the whole 
relationship of principal and agent depends upon the principal 
accepting his obligations to the agent once the agent has done his 
work and the principal has accepted the benefit of it.” This bears 

13 Cf. Dennis Reed Ltd. v. Goody [1950] 2 K.B. 277, 285. 

14 Shirlaw V. Southern Foundries (1926) Ltd. [1939] 2 K.B. 206, 227. The decision 
was affirmed by the House of Lords [1940] A.C. 701. 

15 See Luxor v. Cooper [1941] A.C. 108, 137, 149. 

16 Treitel, Law of Contract (Sth ed., 1979), p. 147. 


17 [1981] 2 W.L.R. 169, 180. 
18 Ibid. at p. 183. 


Mar. 1982] NOTES OF CASES 223 


all the elements of a conclusion of law based on considerations of 
policy, the hallmark of a term implied in law.?? — 

So far as anticipatory breach is concerned, Hochster v. De la 
Tour? more or less settled that a promisor’s repudiation, although 
prior to the time for performance, gives rise to a claim for damages. 
The promisee simply has to “accept” the repudiation, by deter- 
mining the performance of the contract. It is submitted that Alpha 
could have relied on Dunnshaw’s breach of the agreement with 
Mueller as a repudiation entitling Alpha both to determine perform- 
ance of the agency contract and claim damages. Indeed, the only 
reason for rejecting the anticipatory breach doctrine would appear 
to be the unilateral character of the contract between Alpha and 
Dunnshaw in that Alpha made no promise to introduce Mueller. 
Alpha provided executed consideration. In most American juris- 
dictions unilateral contracts are not susceptible to the anticipatory 
breach doctrine.?? However, apart from an obiter dictum of Dip- 
lock L.J. in United Dominions Trust (Commercial) Ltd. v. Eagle 
Aircraft Services Ltd., there seems little doubt that in English 
law it is applicable equally to bilateral and unilateral contracts. 

Moreover, the presence of an implied term not to repudiate a 
contract has often been said to be the justification for the doctrine 
of anticipatory breach. This obviously depends on considerations 
of law rather than fact. In so far as the decision is based on an 
implied term it might be considered as an application of the implied 
term theory of anticipatory breach notwithstanding that this is now 
unfashionable. However, it is also arguable that the decision paves 
the way for the application of the anticipatory breach doctrine 
independently of the implied term theory. Alpha were awarded 
£25,000 damages assessed on the basis of a breach of the primary 
promise to pay commission. Since the court found breach of an 
implied term it should have been asked whether damages for its 
breach would have been equal to the full sum which Dunnshaw had 
agreed to pay. In so far as it was assumed that damages for breach 
of an implied term must always equal the damages flowing from- 
non-performance of the primary obligation to pay, this assumption 
is without foundation. The purpose of the anticipatory breach doc- 
trine is to protect a promisee’s expectation that the promisor will 





19 Ibid. 

20 See, e.g. Southern Foundries (1926) Ltd. v. Shirlaw [1940] A.C. 701, 723; 
Shell U.K. Ltd. v. Lostock Garage Ltd. [1976] 1 W.L.R. 1187, 1196; and cf. 
Bremer Vulcan Schiffbau und Maschinenfabrik v. South India Shipping Corporation 
Ltd. [1981] 2 W.L.R. 141. 

21 (1853) 2 E. & B. 678; 118 E.R. 922. 

22 See Cobb v. Pacific Mut. Life Ins. Co. of California, 4 Cal. 2d 265; 51 
P. 2d 84 (1935). 

23 [1968] 1 W.L.R. 74, 83. Contrast Schaefer v. Schuhmann [1972] A.C, 572, 586. 

24 See, e.g. Hochster V. De la Tour, 2 E. & B. at p. 689; Tramways Advertising 
Pty. Ltd. v. Luna Park (N.S.W.) Ltd. (1938) 38 S.R.(N.S.W.) 632, 646, reversed on 
other grounds (1938) 61 C.L.R. 286; and Tillis v. Calvine Cotton Mills Inc., 251 
N.C. 359, 111 S.E. 2d 606, 610 (1959). 
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perform his primary obligation.” In Dunnshaw’s case this was to 
pay commission and the doctrine of anticipatory breach would have 
provided a better explanation for the decision than that suggested 
by the Court of Appeal. 
J. W. CARTER 
25 Atiyah, The Rise and Fall of Freedom of Contract (1979), pp. 428-430. See 


also Rawls, A Theory of Justice (1972), p. 347; and Hawkinson v. Johnston, 122 
F. 2d 724, 729 (1941). : 
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COUNSEL TO PHILOSOPHERS 


PROMISES, MORALS, AND Law. By P. S. ATIYAH. [Oxford: Clarendon 
Press. 1981. 218 pp. £14-00.] 


PATRICK ATIYAH’s most recent and very original contribution to the debate 
about the prognosis of the law of contract rests on a paradox. He argues that 
promises are unimportant in the law of obligations but that nevertheless the 
law can help us to understand the source of the principle of morality that 
promises should be kept. The explanation of this puzzling claim is, accord- 
ing to Atiyah, that the basis of legal obligations even in relation to contracts 
is usually and to a large extent independent of the presence of a promise 
and similarly in the case of morality, the obligation to keep one’s promise stems 
usually and predominantly from independent reasons and not the fact that 
a promise has been given. This is a startling conclusion for if it is correct it 
leads us to write off the work of generations of philosophers’ who have 
sought to explicate the strange moral power of promises, Furthermore, his 
conclusion forces us to reconsider the standard conceptualisation of the law 
of obligations which uses the notion of a promise or an agreement to distin- 
guish the law of contract from tort and restitution. If Atiyah is right, then 
there is little sense in demarcating the realm of contract by reference to the 
existence of a promise, for the promise is not the crucial factor which gives 
rise to liability. I believe that Atiyah is in fact wrong both in his analysis 
of the legal position and with regard to the inferences he draws about the 
morality of keeping one’s promise. As usual, however, he is leading us 
astray in a pleasing and attractive style, and his arguments are worthy of 
most serious consideration. 

Let us consider Atiyah’s thesis in more detail before I advance some criti- 
cisms of it. He claims that when a promise is made, the source of the 
obligation to keep one’s promise arises not from the fact that a promise has 
been given but on account of independent reasons, What are these reasons? 
They are of many kinds, but the principal ones are familiar to lawyers, The 
first reason for an obligation to arise is the fact that a benefit has been con- 
ferred upon the promisor; a second reason is that the promisee has relied 
upon the promisor to his detriment. For example: A promises to pay £5 for 
B’s cat; B delivers the cat to A; A is under an obligation to pay £5 to B 
because a benefit (the cat) has been conferred upon A. Similarly, in a case of 
detrimental reliance, the obligation arises because of the occurrence of re- 
liance, not because of the promise. Thus if A promises to pay £2 to B to look for 
his lost cat, and B looks for the cat all day but fails to find it, then A is 
bound to pay £2 to B because B has acted to his detriment, Apart from these 
two independent reasons for holding someone to a promise, there are a host 
of other kinds of prior obligations which explain the moral force behind the 
practice of promising. For example, a father promises to take his child to see 
Santa Claus. According to Atiyah, the father is bound to keep his promise 
not because he made one but because he was already under a duty to take 
care of the child and to provide for her education and amusement. 

If the source of the obligation rests in Atiyah’s view on benefit, detriment, 
and prior obligations, then what is the role of the promise? Atiyah explains 
that it has an evidentiary function. In the case of the sale of the cat, for 
example, the promise evidences that the promisor intended that there should 
be an exchange rather than a gift, that the content of the obligation was to 
hand over £5 for the cat, and that the promisor thought that the bargain was 
fair. Similarly, in the example of the hunt for the cat, the promise evidences 
the fact that A thought that B was justified in acting to his detriment, and 
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perhaps the promise also evidences the content of the contract and its fairness, 
though Atiyah does not suggest this. Finally, in the case of the outing to see 
Santa Claus, the promise evidences the fact that the father thought that the 
best way in which he could discharge his duties as a parent was to take the 
child on such an outing, and presumably the promise also evidences the fact 
that the man believed himself to be the father of the child. 

From this brief glimpse of Atiyah’s theory it should be evident that his 
explanation of the binding force of promises is highly innovative. In effect 
he denies that promises have an independent moral weight. Instead, obliga- 
tions to perform the content of promise arise for reasons which are indepen- 
dent of the existence of the promise. The function of the promise is to 
provide evidence about the content and fairness of the duty which is owed, If 
Atiyah is right, then to pose the question of why should promises be kept is 
seriously misleading. This question which has haunted moral philosophy 
assumes that the source of the obligation lies somehow in the act of promis- 
ing. It is, according to Atiyah, an assumption which has arisen from nine- 
teenth-century liberal philosophies and should now be discarded. 

It is, of course, true that nineteenth-century philosophers stressed the im- 
portance of individual choice and that this ideal was reflected in legal doc- 
trine by the way in which the law of contract, viewed as an exercise of will, 
was accorded pride of place in the law of obligations. Inevitably, in both 
law and morality, a promise was treated as the central case of the way in 
which duties could be undertaken. This caused moral philosophers to devote 
considerable energy to the unravelling of the source of the moral obligation 
to keep one’s promises. The problems posed by this endeavour were particu- 
larly acute for utilitarians because it was hard for them to explain why 
someone should keep his promise even when he could do more good or spread 
greater happiness by breaking his word. In a sense the problem was solved 
by the development of rule-utilitarianism—but only by changing the terms of 
the question. Rule-utilitarians put forward reasons for thinking that observ- 
ance of the rule that promises should be kept is on the whole beneficial, and 
so in order to gain the benefit of the rule, it has to be observed in every 
case. This is really no answer to the earlier objection put forward by act- 
utilitarians, but it does provide a convincing reason for the force behind the 
principle that one should keep one’s promises, 

Now if Atiyah is correct in his explanation of the source of obligations 
connected to promises, then the rival doctrine of the rule-utilitarians will 
have to be abandoned, How should we choose between them? Atiyah rests 
much of his case on references to legal materials. He argues that there is no 
clear rule of the kind envisaged by the rule-utilitarians that one should keep 
one’s promises, and that the law will demonstrate that the community 
emphasises the fact of benefit or detriment rather than the giving of a 
promise when it is decided in a legal case whether a duty is owed. Further- 
more, Atiyah argues that promises have differing weight according to the 
strength of the independent justifications for the imposition of an obligation, 
and that again legal cases will evidence such a variation, which also tends 
to disprove the existence of a simple rule that promises should be kept. In 
short, Atiyah ridicules the philosophers for remaining hidebound within 
their nineteenth-century preconceptions about the community’s morality. If 
they looked at the real world as represented by the law, they would see a 
resurgence of benefit-based and reliance-based liabilities which arise in a 
manner which is independent of the presence of a promise or the exercise of 
will. These new forms of liability have eclipsed the promise as the source 
of obligations, and Atiyah infers from this generalisation that philosophers 
should cast their eyes about them for new understandings of the source of 
moral duties which do not place such an emphasis upon the choice of the 
individual, 

Before philosophers follow that advice, they should consider the adequacy 
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of the foundation of Atiyah’s claims. There are three crucial steps in his 
argument which have to be justified, and which seem to me to be at least 
dubious if not erroneous, The first is the claim that the law has witnessed a 
resurgence of benefit-based and reliance-based obligations. How accurate is this 
assessment of the development of the law? The second step in the argument 
which must be scrutinised carefully is the contention that, given the import- 
ance of benefit and detriment as sources of liability, the function of promises 
in the law is merely evidentiary. How far can we accept this view of promises 
in the modern law of contract? Thirdly, assuming that there is an element of 
truth in Atiyah’s claims about the law, we must also ask what can be properly 
inferred by moral philosophers from the practices of the law courts? Can 
philosophers gain insights about the moral principle that promises should be 
kept by looking at the legal doctrine? I shall consider each of these questions 
in turn. 


Resurgence of benefit and reliance 

When Atiyah makes his claim that there has been a resurgence of benefit- 
based and reliance-based liabilities he refers us back to his earlier book, The 
Rise and Fall of Freedom of Contract, for evidence to support his assertion. 
There we find a broad ranging discussion of current developments in the law 
of contract using benefit and reliance as its theme. It is clearly true that 
liberty is given a lower priority in modern times than in the nineteenth cen- 
tury. The growth of the law of product liability is sufficient evidence of that. 
Recently the legislature has intervened with increasing frequency to affect 
not only the freedom to incur obligations but also to determine the content 
of contractual agreements by the imposition of implied terms and the pro- 
hibition of exclusion clauses. But do these changes amount to a resurgence 
of reliance and benefit-based liabilities, or are they merely qualifications on 
freedom of choice? 

Taking the case of reliance first, indubitably in a vague general way, the 
interdependence of individuals in an advanced capitalist society means that 
citizens will become more reliant upon one another, and the law has respon- 
ded to this predicament by discouraging negligence. In this loose sense we 
may discern a resurgence of reliance-based liability. There are many different 
senses of reliance, however, and it is probably a mistake to bundle them 
together as Atiyah attempts to do. He uses many areas of the law to justify 
his emphasis upon reliance including misrepresentation, product liability, con- 
sumer protection legislation, promissory estoppel, proprietary estoppel, 
agency, breach of confidence, and the doctrine of change of position in quasi- 
contract. But what, for example, does liability for negligent misrepresentation 
have in common with promissory estoppel? In the case of the former, liability 
is constructed out of a relation of dependence which is found from the 
superior knowledge or expertise of the party giving the advice. Without this 
relation of dependence no liability will be incurred for misplaced reliance. 
In the case of promissory estoppel, on the other hand, it is unnecessary to 
investigate the relative bargaining strengths of the parties, for liability upon 
a promise arises wherever there is a preceding contractual relationship which 
one party offers to vary without a request for fresh consideration. In this 
latter case the emphasis is surely upon the exercise of will or choice, whereas 
in negligence the element of detrimental reliance is more closely analysed. 
This contrast between estoppel and negligence shows that there are different 
senses of the reliance interest present in Atiyah’s examples of the resurgence 
reliance-based liabilities. The force of his generalisation is therefore under- 
mined since it is not clear that these developments in the law are all moving 
in the same direction at all. Indeed, the cases of estoppel seem to be closer 
in spirit to the nineteenth-century values of freedom and choice than Atiyah 
would lead us to believe. 

Looking secondly at the resurgence of benefit-based liability, it is imme- 
diately apparent that there is little evidence to support this thesis. Apart from 
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a few recent cases such as Greenwood v. Bennett [1973] Q.B. 195, the 
appearance of a textbook on restitution, and some contorted decisions about 
matrimonial property before the law was reformed by statute to give the 
divorced woman a property interest in her home, the best evidence which 
Atiyah can find for his thesis is a reinterpretation of the leading case of 
Sinclair v. Brougham [1914] A.C. 398 which, from the conventional point of 
view, is the case which decisively rejects the thesis that benefits can be a 
source of liability, Another line of defence of his claim that benefit-based 
liabilities are increasing, which Atiyah uses is a redefinition of the doctrine 
of consideration. We are told that consideration is present “ where the pro- 
misor has received some benefit for his promise” (p. 33), The definition can 
then be used to show philosophers that the law emphasises the element of 
benefit when determining liability. But lawyers will not be so easily misled 
by this line of argument, for the definition of consideration is plainly inade- 
quate. It lacks the crucial element of the doctrine, namely that a benefit 
which is conferred for a promise is not consideration unless it was requested 
by the promisor. In view of the dubious grounds which are used to support 
the claim that there has been a resurgence of benefit-based liability, it is pro- 
bably best not to place too much reliance upon it. As long as the law holds 
firm to the principle that unrequested benefits do not give rise to legal ob- 
ligations except in special cases such as emergencies, we cannot accept the 
idea that there has been a significant change with regard to benefit-based 
liabilities. 


The new paradigm 

Of course, the whole argument of his book is gravely weakened once 
Atiyah’s generalisations about the law are undermined. Philosophers will find 
that the law is steeped in the same nineteenth-century preconceptions about 
the importance of liberty and choice that they share. Therefore they are 
unlikely to learn anything new about the nature of promises from a study of 
the law. Assuming, however, that there is merit in Atiyah’s thesis about the 
resurgence of reliance-based and benefit-based liability, we can pass on to 
the second question which is to ask whether we should adopt his novel theory 
of promissory liability? What reasons are there to accept this new paradigm? 
This is an important question for if we are prepared to debase the role of 
promises to an evidentiary function, then such a move raises profound ques- 
tions about the conceptual organisation of the law of obligations. No longer 
would we have contracts and torts distinguished by the presence of a promise 
or agreement in the former case, Instead the Jaw would be organised around 
new principles relating to benefit and detrimental reliance which would 
overlap considerably with existing categories. 

Atiyah gives us two reasons for accepting his new analysis of the function 
of promises in the law of obligations. The first is neatly encapsulated in the 
following passage. “ X, let us say, borrows £100 from Y, promising to repay 
it next month. What is the moral basis for saying that X ought to keep his 
promise? It seems amazing that anyone could doubt that the actual receipt 
of the money by X is the most important ground on which he ought to keep 
his promise” (p. 34). Clearly this is merely rhetoric and not meaningful 
argument. He attempts to give it greater substance in a puzzling argument 
towards the end of the book (p. 201). He adopts H. L, A. Hart’s distinction 
between external and internal points of view, and he suggests that from the 
internal point of view the receipt of the benefit is the reason for the obliga- 
tion but from the external point of view it is the promise which is the ground 
for the obligation. Thus from the external point of view there is a connection 
between the promise and the obligation for X usually keeps his promises, but 
from the internal point of view X, Atiyah claims, the reason for paying the 
debt is because he has received a benefit in the first place, Confusingly Atiyah 
then adds that once X has made the promise X will treat his words rather 
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than the receipt of a benefit as the ground for his obligation, This last admis- 
sion reveals that Atiyah is not contrasting an external point of view with an 
internal one, but two internal points of view. Upon receipt of the benefit X 
may feel bound by a vague (and, I have argued, non-existent) rule of the 
community to perform some reciprocal act, but once he has made a promise 
he feels bound by the rule of the community that promises should be kept. 
Both of these reasons for action are descriptions of internal points of view. 
Atiyah appears to be insisting that any rule concerning the return of benefits 
conferred should have priority over and greater importance than the rule 
that promises should be kept. Why does he hold this view so vehemently and 
think it amazing that anyone should disagree with him? 

Answers to this question must be somewhat speculative since Atiyah does 
not openly confront it himself, Two possible explanations of his attitude pre- 
sent themselves.. The first is a commitment to the Aristotelian principle of 
corrective justice. Repeatedly in his recent works (e.g. The Rise and Fall of 
Freedom of Contract, p. 4) Atiyah asserts that there are stronger moral 
reasons for obligations to return benefits which have been conferred than for 
obligations to increase the general welfare. He rates restitution above utility 
because, one must surmise, it preserves the status quo. Some may find that a 
good reason for giving higher priority to merely restorative principles, but 
others will be put off this profoundly conservative intuitive moral judgment. 
A second possible explanation for Atiyah’s view that benefit-based liabilities 
are of greater importance than rules about promises is that he shares the 
suspicions of primitive legal systems about the significance of words as 
opposed to deeds. Max Weber demonstrated how tribal societies emphasised 
the importance of physical acts and the transfer of possession of property in 
their legal relations. Perhaps Atiyah is also fetishing the physical world and 
discounting the importance of speech because of its emphemeral nature, If 
these two suggestions are the reasons for the emphasis upon benefits which 
have been conferred at the expense of promises, then it is hardly surprising 
that anyone should disagree with the argument. 

As well as the distinction between points of view, Atiyah supplies us with 
a second reason why we should adopt his new paradigm. He points out that 
most promises are quickly thereafter performed. It is rare therefore that an 
exchange of promises will remain in a purely executory state. He suggests 
that to adopt promises as a central case of the source of obligations is to focus 
attention upon an aberrational instance, which leads to a distortion of our 
perspective upon the law of obligations. The problem with this argument is 
that, even assuming that it is empirically true, it does not follow that because 
a factual situation is rare that it should not be considered to be the arche- 
type of the source of the obligation. There may be many reasons for selecting 
a tare factual instance as a paradigm for a particular kind of legal or moral 
duty. Furthermore, there is one outstanding reason for rejecting Atiyah’s new 
paradigm—which is that, on his own admission, it does not work as an 
explanation of why one should keep purely executory promises. The only 
retort left to Atiyah, which is one he toys with, is to suggest that there is 
no moral reason to keep purely executory agreements. It seems to be a poor 
recommendation for the new paradigm that it excludes an economically signi- 
ficant, if in practice rare, case where most of us still think that obligations 
should be incurred. i 


The lesson for moral philosophy 

We have seen that Atiyah’s thesis is based upon some dubious generalisa- 
tions about the direction in which legal doctrine is flowing, and upon some 
unconvincing and often unarticulated reasons for accepting a new analysis 
of the moral rule relating to promises which debases the promise to an evi- 
dentiary function, Given these objections, his work may not provide much 
aid to moral philosophers who wish to ensure that their justifications fit exist- 
ing social practices. But even if my criticisms of Atiyah’s thesis are wrong, 
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there is more fundamental objection to his methodology. The question is how 
far can the law of contract (whether or not it is based upon promises) inform 
us about moral principles? 

It is true that both morality and law are conventional normative systems 
and that often their rules will coincide. But special considerations which are 
alien to morality affect legal practice. In the context of the law of contract, 
the court will not only consider the morality of the promisor’s behaviour, 
but also it will take two other factors into account. First, the court will have 
to be satisfied that there is a reason for the state to interfere with the private 
conduct of individual citizens in the particular case. Thus, the absence of 
legal enforcement of unilateral gratuitous promises in English law does not 
necessarily indicate that the judges think that these promises should not be 
kept, but rather it may suggest that they think that it is no business of the 
state to force people to keep their promises in such circumstances. A second 
consideration which affects the practice of the courts is that they will usually 
only enforce a promise to the extent that they foresee a benefit accruing to 
the community. Thus the absence of an award of damages in the case of 
Lazenby Garages v. Wright [1976] 1 W.L.R. 459 may not signify that the 
court thought that the promise should not have been kept, but rather that it 
could not see any benefit accruing to the community if the defendant were 
forced to accept the second-hand car or pay penal damages. 

Nowhere in his book does Atiyah take into account this aspect of legal 
reasoning which makes it difficult to draw inferences about the judges’ view 
of the moral position of the parties to a case. The courts are not tribunals of 
morality but agencies of the state, and they behave accordingly. Therefore 
philosophers will have to reflect carefully about the significance and indeed 
the relevance of many of the examples of legal practice to be found in the 
book. 

Hucu CoLLIns * 


DISPUTE AND SETTLEMENT IN RURAL TURKEY. AN ETHNOGRAPHY OF 
Law. By June STARR. [E. J. Brill. 1978. xvi and 304 pp. (incl. 
biblio. and index). £19-25.] 


Since the pioneering works of Llewellyn and Hoebel (The Cheyenne Way) 
and Gluckman (The Judicial Process among the Barotse of Northern 
Rhodesia) there has been, especially within the last decade, a proliferation of 
studies of the way disputes in simple or small-scale societies are managed. 
Many of these societies lack indigenous courts or other specific agencies for 
the handling of disputes. Consequently, the literature has developed and 
applied a broad distinction between negotiation and adjudication, the former 
describing the process by which the parties attempt to agree on a solution 
through mutual discussion, with or without the help of a mediator, and the 
latter a process by which a decision on the matters in issue is made by an 
independent third party (judge or arbiter). Of the questions raised in these 
studies one of the most interesting has concerned the use made of rules either 
by the principals themselves and their supporters or by a third party or 
court called upon to determine the dispute. Negotiation has given rise to 
A 

* Brasenose College, Oxford. 

1 See, for example, R. L. Abel, “A Comparative Theory of Dispute Institutions 
in Society,” (1974) 8. Law and Society Review 217; Contention and Dispute. Aspects 
of Law and Social Control in Melanesia (A. L. Epstein ed., 1974); K.-F. Koch 
(ed.), “The Anthropological Perspective,” Vol. IV of Access to Justice, M. 
Cappelletti ed. (1979); S. Roberts, Order and Dispute. An Introduction to Legal 
Anthropology (1979); P. H. Gulliver, Disputes and Negotiations. A Cross-cultural 
Perspective (1979). 
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particular controversy. Some writers -have asserted that it is primarily a 
matter of bargaining in which the parties manipulate their respective strengths 
and weaknesses in order to secure for themselves the best deal possible in 
the circumstances. Others have been equally positive that resort to rules plays 
a large part in determining the course and outcome of negotiations.? In the 
case of adjudication there is general agreement that the independent judge or 
arbiter does seek to settle the dispute in the light of the rules which he holds 
to be relevant. But the rules are not always applied in the same way. Some 
adjudicating authorities act in the manner of a Western court and seek to 
isolate the specific issue that has brought the parties before them and pro- 
nounce, in the light of the rules governing the issue, which party is right 
and which wrong. Others have been prepared to look more broadly at the 
relationship between the parties, uncover the whole history of the dispute, 
and then apply the rules in such a way as to promote a reconciliation which 
will enable the parties to have a more harmonious relationship in the future.’ 

June Starr’s monograph furthers our understanding of negotiation and 
adjudication in two main ways. First and principally, she explores the 
relationship between these processes and demonstrates the factors which 
induce people in dispute to seek to resolve their differences by negotiation 
or resort to an adjudicating body. Secondly, her material provokes a fresh 
consideration of the questions already mentioned: the relevance of rules 
for the process and outcome of negotiation, and the objective of judges in 
applying the rules. For her study she selected a remote village (Mandalinci) in 
south-western Turkey. Although part of a large, Westernised country the 
village can be considered a simple or small-scale society. It is an isolated 
community consisting of a number of households whose members co-operate 
in obtaining livelihoods from cultivation of the land, especially fruit growing, 
keeping animals, fishing and sponge diving. There are links with the outside 
world facilitating the marketing of produce and giving access to courts but for 
most villagers all important activities take place within the community. 
Disputes are settled either within the village through negotiation between the 
people concerned or (more rarely) taken to an official authority, in particular 
the district court in the neighbouring town of Bodrum. The author who lived 
in Mandalinci or Bodrum for 16 months describes the quarrels that developed 
during her stay and what the participants did about them. 

It should be said at the outset that the quality of the book lies in the 
detail and clarity with which the author describes the material and not in the 
theoretical discussion of which there is very little. Her prime interest is not in 
the norms which regulate village behaviour or indeed in legal rules as such. 
She concentrates on the techniques employed by the parties in dispute (or one 
of them) to secure a resolution. The ground of the dispute becomes relevant 
only in so far as it influences the choice of procedure by the aggrieved party. 
On this approach disputing is looked upon as a “game,” the task of the 
investigator being to unravel and explain the strategies of the players. He 
has to identify the values which they hold and the tactics they employ in seek- 
ing to realise a value. Some caution is here necessary. To speak of dis- 
puting as a “ game” implies that it (as a process) is conducted in accordance 
with rules. The author herself states: “My study of local law-ways in 


2 Cf. M. A. Eisenberg, “ Private Ordering through Negotiation: Dispute-Settle- 
ment and Rulemaking” (1976) 89 Harv.L.R. 638 et seq.; Roberts, Order and 
Dispute, Chap. 9. 

3 Max Gluckman in his study of Lozi courts (The Judicial Process among the 
Barotse of Northern Rhodesia, the first edition of which was published in 1955) 
constantly emphasised reconciliation and compromise as objectives of the judges. 
See also Laura Nader’s account of Mexican Zapotec courts, Styles of Court 
Procedure. “ To Make the Balance,” in L. Nader (ed.), Laws in Culture and 
Society (1969), p. 69. 

4 Starr, op. cit: p. 109. 
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Mandalinci represents an attempt to collect all instances of ‘ breach,’ ‘ hitch,’ 
or ‘trouble’ with a view to understanding the ‘ground rules’ of the game 
used by different actors, occupying different structural positions in society.” 5 

Reference to “rules”? in this context can be misleading since there may 
be no rules acknowledged by the participants or community which prescribe 
the way quarrels are to be resolved or pursued. What the investigator describes 
is the course of action followed by individuals on specific occasions. He may 
be able to detect certain regularities in the choices made. But it is one thing 
to describe recurrent patterns of behaviour and quite another to identify 
rules recognised by-.the participants. Regularity of behaviour may provide 
the investigator with evidence for the assertion that the community acknow- 
ledges rules prescribing that behaviour. But explicit argument on the point is 
necessary. All that the author does is to describe what villagers in dispute 
do when they wish to end their quarrel or obtain redress. She explains why, 
in a given case, one course of action is preferred to another. It is not possible 
to conclude from her account whether these decisions were determined by 
rules though the probability is that they were not. 

The first five chapters of the book provide an extended description of the 
economic, social and political organisation of the village. In one important 
respect it is unlike other local Turkish communities. There are no strong 
agnatic lineages. The ties between a man and his wife’s relatives may be 
closer than those linking him to his own family. Outside kin or affinal 
relationships the strongest bond is that between a man and his patron. In 
the village there are two leading entrepreneurs, each of whom has his own 
group of supporters. He organises the marketing of their produce, extends 
credit and finds them jobs, receiving in return their help when needed. 
Generally people have social and economic interests in common with their 
kin, affines or neighbours so that individuals are linked to others through 
multi-stranded (‘multiplex ’’) relationships. Since loyalties are divided 
between kin, affines, neighbours and patron no individual who finds himself 
quarrelling with another can automatically count on receiving support from 
a defined group.* The village has an elected headman (muhtar) and council. 
These offices were created by a law of 1924 and intended as an agency to 
which villagers would resort for the settlement of disputes. In fact, they are 
very rarely used for this purpose. The author suggests the reason lies in 
the fact that real political power is held by the leading entrepreneurs who 
do not sit on the council. Hence it is not composed of the most influential 
villagers and is open to pressure from them.” 

Against this background the author in part two of the work (Chaps. 6-10) 
examines the options open to villagers who quarrel and wish to obtain 
satisfaction or a settlement. Basically the options are a resort to negotiation 
or to adjudication or to a combination of these procedures. She distinguishes 
between formal and informal techniques of dispute management. The former 
is submission of the dispute to a court or administrative agency deriving its 
authority from a written code and the latter is “any attempt to handle or 
resolve a dispute occurring outside the context of a formal dispute-processing 
agency or court.” 8 The informal technique is described as consisting of 
either two-party or three-party negotiation.® One has either a dialogue 
between the principals in the dispute or a negotiation conducted through the 
intervention of a third person who acts as representative of one of them. 


5 Op. cit. p. 110. She borrows here in part the language of Llewellyn and 
Hoebel in The Cheyenne Way but neither explains what the “ law-ways” in 
Mandalinci are nor uses disputes as the medium for discovering the actual norms 
or rules governing village behaviour. 

6 There are no “ action-sets” of the kind P. H. Gulliver found among the 
Ndendeuli, Neighbours and Networks (1971). 

7 Starr, op. cit. pp. 180 et seg. T 

8 Op. cit. p. 113. 9 Op. cit. p. 121. 
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A representative is used only where the principals are unequal in status. He 
redresses the balance in favour of the weaker, defines the issues in dispute 
and helps to keep the attitude of the principals from hardening. Although 
adult heads of households act as representatives they do not ask other people 
to represent them in a dispute since to do so would be a confession of 
inability to manage their households. The representative seems to have all 
the characteristics of a mediator, a figure given considerable attention in 
Tecent literature.1° Yet the author distinguishes between a representative 
and a mediator. The latter she appears to take either as an official or 
someone who has acquired a reputation for his skill in handling other 
people’s disputes. One would have welcomed a stronger theoretical contribu- 
tion with further discussion of the nature of representation and mediation.!? 

At first sight the most surprising feature of the disputes recorded by the 
author as illustrations of the informal technique is the almost complete 
absence of any reference to-rules in the negotiations between the parties or 
their representatives. Some disputes arise from minor incidents perhaps flaring 
into an abusive quarrel with a resurrection of past grievances, others from 
the commission of an act which is clearly a wrong (taking cauliflowers from 
a field without paying for them, killing of animals by dog, adultery). In 
several the trouble concerns the way people standing in certain relationships 
are expected to behave towards each other. Thus a man is unhappy because 
his brother has borrowed his boat without his permission!* or because a 
friend to whom he has given chickens now wants to sell him their eggs 14 
or a boy’s family resent the fact that an older workmate delays in repaying 
a loan.!5 What material of this kind illustrates is a concern with expectations 
as to the conduct of others which yet fall short of anything so obligatory as 
is implied by the word “rule” or even “norm.” 16 Even so the grievance 
caused by the disappointed expectation is not so much the basis for negotia- 
tion as the reason inducing the party aggrieved to take some step to obtain 
redress such as a public and embarrassing demand for payment, or to suspend 
relations with the offender at least fora while. The same applies where a 
definite wrong (theft, adultery) has been committed; the technique employed 
by the person wronged is to break off relationships or find a way of obtaining 
redress. I can find only one case out of the 23 recorded in which a rule could 
be said to form the basis of the negotiations. Where a son employed as a 
diver suffered bleeding from the nose and wished to break his contract his 
father was able to win the employer’s agreement by reminding him of the 
rule that a father’s permission is required for a contract made by a son 
living under his authority.17 

In her analysis the author does not refer to the relevance of rules in 


10 See P. H. Gulliver, “ On Mediators,” in Social Anthropology and Law (Jan 
Hamnett ed., 1977), p. 15, and Chap. 7 of Disputes and Negotiations; Roberts, 
Order and Dispute, pp. 72 et seq., 164 et seq. 

11 Starr, op. cit. p. 265. She cites one case (pp. 206 ef seg.) in which a 
gendarme’s commander is said to function as mediator. In fact he appears rather 
to have the role of an official investigating an alleged criminal offence with power 
to make charges and order arrests. 

12 It is possible that she considered the representative was precluded from acting 
as mediator because of his relationship with one of the parties. 

13 Starr, op. cit. p. 152. 

14 Op. cit. p. 145; this is an interesting illustration of the distinction between 
relationships characterised by “ gift” and those characterised by “ exchange.” 

15 Op. cit. p. 151. 

16 The word “ norm” may express a standard where the behaviour under con- 
sideration is less precisely defined and not so strictly demanded as in the case of a 
Tule, 

17 Starr, op. cit. p. 167. In other cases knowledge of the penalty prescribed for 
a wrong may have been a factor in helping the victim to obtain compensation 
even though nothing appears to have been said explicitly about it in the negotia- 
tions. Cf. the cases discussed at pp. 133, 135. 
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determining the course or the outcome of negotiations. She concentrates on 
showing how the strategy adopted for the conduct of the dispute varies 
with the circumstances of the case. For example, a junior member of a 
household may only be able to negotiate successfully with his opponent if 
he can persuade his household head to act as his representative. Or someone 
to whom money is owed may be able to obtain it only by shaming his debtor 
with a demand in a public place such as a coffee house. Where an individual 
is prepared to use force to obtain redress he may seek a confrontation with 
his opponent in a deserted place. However, as the author explains, all such 
strategies work only in a certain kind of case. They will not work where 
some important issue such as the control of land is at stake. Nor will they 
work if there has been a Jong history of quarrelling between the parties such 
that their relationship ceases to be in the main amicable and they look upon 
_ each other as enemies with neither being prepared to listen to or accommo- 
date the other. Where either of these situations is present resort to a local 
court, that is, the employment of a formal technique, becomes necessary.}® 
This may occur after informal negotiations have been tried or coincide with 
other forms of pressure designed to end the dispute. 

Relatively few cases appear to have been taken by the villagers to the 
district court at Bodrum. Of those recorded by the author the most important 
and complicated concerned disputes between siblings over rights to land. 
The most interesting aspect of her investigation relates to the commonly 
held opinion “that the Middle Eastern rural courts attempt to reconcile 
disputing parties, that harmony of interests is stressed by the judges, that 
court decisions can be most aptly characterised as attempts by judges to find 
compromises to competing claims, and that adversary proceedings, thought 
to be so characteristic of Western courts, are noticeably absent.” 1° Her 
conclusion is that the judgments of the district court in Bodrum do not bear 
out these propositions. The judges, she states, are not particularly interested 
in reconciling litigants even if they happen to be close kinsmen or neigh- 
bours. They view their task as being the isolation of the legal issues in 
dispute and the application of the relevant rules of law.2° However, the 
material which she presents suggests that this conclusion requires some 
qualification. On several occasions she cites remarks by judges or other 
Officials expressing disgust at quarrelling between siblings; these are clearly 
designed to promote a reconciliation. One of the decisions she records in a 
land dispute has very much the look of a compromise.?! Consequently 
although the judges, applying a written code,?2 are concerned with the 
identification of legal issues and the application of the relevant rules, they 
also appear to do what they can to urge reconciliation and compromise. 
This is even shown by their willingness to allow litigants to open case after 
case arising from the same complex of disputes. The goal of legal proceed- 
ings is the satisfaction of all parties and if one is still not satisfied he should 
be allowed to take further proceedings.?* 





18 One may note a minor inconsistency in the author’s account. In one place she 
implies that disputes over scarce resources as land have to be resolved by a 
court, (p. 184 and cf. p. 264), and in another she states that it is not the nature of 
the claim but the quality of the relations between the parties that determines 
referral of a dispute to an outside agency (pp. 261 ef seq.). Perhaps the position is 
that a quarrel over Jand produces such embittered relations that settlement by 
negotiation becomes impossible. 

19 Starr, op. cit. p. 271. 

20 Op. cit. p. 274. 

21 Op. cit. pp. 215-216, 222, 228, 234-235, 254 et seq. 

22 One would have liked more information on the way the judges handled the 
codified rules and some comparative observations on the question whether judges 
applying written rules are more reluctant to encourage reconciliation and compro- 
mise than those applying unwritten rules. : 

23 Starr, op. cit. pp. 245 et seq. : 
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The author offers a good descriptive account of the techniques, adopted 
by disputing villagers in Mandalinci. Her approach is that of a social 
scientist. She concentrates on the economic, social and political structure of 
the village and the way in which a villager’s economic and social position 
influences his strategy when involved in a dispute with other villagers. That 
she is not a lawyer is apparent in a number of ways. Although she sub-titles 
her book “an ethnography of law” and has a perfunctory paragraph on 
definitions of law 24 very little is actually said about law. The legal back- 
ground, if any, to the disputes settled informally is not given. More is said 
about law in the sections on disputes taken before the courts but even here 
the treatment is sketchy and not over clear and one has the impression that 
the author is not at home in the sphere of technical law. When an anthro- 
pologist, not legally trained, investigates an area in which the details of 
substantive law are important one must be cautious in interpreting the 
results. Thus in the present case legal rules may have played a more 
important part in the negotiations between the parties than appears from the 
accounts given by the author. Nor can one be quite certain that her version 
of the way in which judges examine legal issues tells the whole story. 


G. D. MacCorMACK 


THE LAW OF INDUSTRIAL RELATIONS. By J. G. RIDDALL. [London: 
Butterworths. 1981. xxiv and 319 pp. (incl. index) Limp: 
£9:95.] z 


Mr. RIDDALL offers this text as a complement to Selwyn’s well-established 
Law of Employment. The book is attractively presented, reasonably priced 
by modern standards, and the footnotes are where they ought-to be. Mr. 
Riddall’s prose style is occasionally convoluted in the extreme—this reviewer 
took grave exception to the single sentence, containing 25 sub-clauses, which 
extended over one-and-a-half pages of text (pp. 25~27)—and he is prone, 
especially when recounting recent events, to the purple passage, but he is 
generally easy enough to follow. 

Is there such a thing as “the law of industrial relations,” and is it worth 
writing about? 1 For Mr. Riddall, “the law of industrial relations is, in the 
main, composed of miscellaneous instances of intervention by the State in 
the relation between employees and employers” (p. 7). Two points might be 
made about this. First, as a definition it is inadequate to distinguish “the 
law of industrial relations” from “individual employment law,” which may 
easily be described in those terms. Secondly, it is apparent that Mr. Riddall is 
concerned with the law, and the content of his book reflects an acceptance of 
the traditional legal categorisation of what is the relevant subject-matter. He 
might, it is suggested, have done better to focus his attention on the collec- 
tive labour relationship itself, and to deal only with the law relevant to that 
relationship. This would have enabled him to omit discussion of matters, such 
as the law on trade union political funds, which are adequately dealt with 
elsewhere ?. and which have only the most tangential relationship to “ indus- 
trial relations.” Further, such an approach would have enabled the student 
more clearly to appreciate the relative importance (or unimportance) of the 
law in the establishment, maintenance and conduct of the collective 
relationship. 





24 Op. cit. p. 113. 

1 “Fyrom a pedagogic point of view, when defining an area of study the central 
question is whether a useful chunk of reality has been carved out for examination.” 
Langille, “ Labour Jaw is a subset of employment law ” (1981) 31 Univ. of Toronto 
Law Jnl. 200. 

2 For example, Kidner’s Trade Union Law, Chap. 17. 
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Our attention is therefore to be directed to the occasions and rationale of 
“State” intervention, the “State? rather alarmingly being characterised at 
one point as “the totality of the interests of all the citizens of the country ” 
(p. 7. Professor Miliband’s influence at Leeds clearly does not extend beyond 
the confines of his own department—an argument for Faculty reorganisation?). 
The occasions of State intervention are dealt with in Chap. 2, “ The Back- 
ground.” This survey of the period 1349 (Statute of Labourers) to 1980 (Em- 
ployment Act) concentrates on the emergence of the trade unions after 1780. 
The account (pp. 19-28) of the illegality of combinations before 1824 is clear 
and helpful, as is the discussion of the “New Unionism” after 1888. Mr. 
Riddall’s main source is the Webbs’ History of Trade Unionism, but once 
their assistance is lost his account of twentieth-century developments is 
notably less successful, especially his racy summaries of social and economic 
change: “If the 1950s were years of reconstruction and of hope, the 1960s, 
at any rate during the early part of the decade, were years of optimism.... 
It was an age when old truisms were wrapped up in new jargon, and people 
still fell for it (“them ”?); sociologists were treated seriously, and even educa- 
tional theorists still heeded ” (p. 57). Given this tabloid press approach to 
developments after 1945, it is hardly surprising that legislative changes seem 
to occur in a kind of historical and political void, where things happen and 
Acts are passed without any apparent cause. The contrast with the discussion 
of pre-1900 law is notable—compare, for instance, the extended quotation 
from, and discussion of, the Statute of Artificers 1563 (pp. 12-14) with the 
total failure even to mention the provisions of the Employment Protection 
Act 1975. Notwithstanding that a number of these provisions receive detailed 
legalistic analysis in later parts of the book, an attempt to place the 1975 
Act in its industrial relations context would have improved the account. This 
sort of thing is not, perhaps, Mr. Riddall’s strong point, for no very clear 
idea of what role law does or should play in industrial relations emerges from 
his book.* Nor, it must be said, does the introductory discussion of industrial 
relations systems (reductively interpreted as methods of wage determination) 
shed much light on the processes of joint and unilateral regulation in the 
workplace. 

This failure to elaborate the role of the law in the context of the British 
industrial relations system permeates the whole of Mr. Riddall’s book, and 
what follows is to a greater or lesser extent “ black-letter law.” Thus, Chap- 
ter 3 on “Collective Bargaining” contains a little over three pages on the 
institutions of collective bargaining, describing the transition from district 
to national bargaining, the importance of Whitleyism,* to the present “ diver- 
sity of machinery of negotiation,” all of this being illustrated by an extended 
quotation from Mrs. Gaskell’s Mary Barton (pub. 1848). Charming as this 
undoubtedly is, it may be doubted whether the student seeking information 
about collective bargaining in the later twentieth-century would gain from it, 
or from the rest of Mr. Riddall’s brief account.’ This leads to a discussion of 
the legal enforceability of collective agreements, which in turn leads to an 
account of incorporation of collectively-bargained provisions into contracts of 
employment. This is very brief; there is no mention of the problem of incom- 
patible provisions in collective agreements bargained at different levels (perhaps 
because the section on collective bargaining barely touches upon the multi- 
plicity of bargaining’ levels); the consequences of section 1, E.P.(C.)A. 1978 


3 In his concluding chapter Mr. Riddall has much fun with the possible meanings 
of the proposition that ‘the Jaw has no place in industrial relations.” Discussion 
of the roles which the law can or should play is omitted. 

4 Both of Mr. Riddall’s attempts to reproduce the name of the unfortunate J. H. 
Whitley are unsuccessful: see p. 52 (“J. H. Whiteley”) and pp. 72-73 (“T. J. 
Whitely.” ‘‘ The various councils set up for government employees have become 
known as ‘ Whitely councils’.’’). 

5 cf. the exemplary brief discussion in Davies and Freedland, Labour Law: Text 
and Materials, pp. 18-29. 
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statements for incorporation of collectively-bargained terms is minimally dis- 
cussed; and no notice is taken of the effect of section 18 (4) and (5) of 
T.U.L.R.A. 1974 on incorporation of “no-strike” provisions into individual 
employment contracts (see p. 81, and p. 116). In contrast, Chapter 4, on “ Low 
Pay,” provides a helpful account of the Fair Wages Resolutions, Schedule 11 
to the 1975 Act, and of Wages Councils and Statutory Joint Industrial 
Councils. 

Chapters 5-8 are concerned with industrial conflict. After a brief discussion 
of dismissal in Chapter 5, Mr. Riddall proceeds in Chapter 6 to an extended 
discussion of “ The law relating to strikes,” in which contractual, criminal and 
tortious liability are examined. Occasionally this reviewer was unconvinced 
by the author’s account of the case law. It is, for example, incorrect to assert 
that in the Torquay Hotel case there was no “trade dispute” defence in 
respect of the action taken against the Imperial Hotel because the actien 
taken was “in furtherance of a dispute between two unions.” (p. 154). The 
true explanation is that section 3 of the 1906 Act did not apply because the 
union officials were not furthering the dispute by the action taken, but were 
venting their fury against someone not actually a party to the dispute.: 
Further, it is surprising, in the light of the Torquay case, to see Mr. Riddall 
laying so great an emphasis on the necessity to induce a breach of contract 
in order that liability should arise.” More fundamentally, a discussion of tort 
liability which makes no mention of the “labour injunction ” provisions (s. 
17, T.U.L.R.A. 1974) is likely to leave the student with a rather misleading 
impression of the nature of litigation on industrial conflict. On the other 
hand, there is a notably clear and helpful account of the provisions on 
“secondary ” industrial action (pp. 160-163). 

Chapter 6 concludes with a discussion of the “golden formula.” This on 
its own would be somewhat perfunctory, but is rectified by Chapter 7, “ Issues 
in Dispute.” which deals with the “ten main issues over which employers 
and workers may differ,” and considers which of these constitute a “ trade 
dispute.” Chapter 8 attempts an application of the principles of tort liability 
to a hypothetical industrial dispute in which a union official organises a 
variety of primary and secondary actions. As a technique to illustrate the 
complexity of the law this is an excellent idea, but unfortunately in practice 
the example becomes so convoluted that the account becomes extremely 
difficult to follow. For example, at p. 207: “Still not succeeding in stopping 
R5 from using goods from R1, O resolves to bring pressure to bear on R5 
by cutting off R5’s supplies from sources other than R1. So O pickets R5’s 
works and dissuades drivers from R7 (who supplies R5 with fuel oil) from 
making deliveries to RS. A driver (E7) from R7 agrees to turn back. Here O 
has induced E7 to act in breach of his contract of employment with R7 and 
thus procured a breach of the commercial contract between R5 and R7. The 
result is the same as in (B4) above (i.e. O is not protected from appropriate 
action by R5 and R7).” Eighteen forms of secondary action are dealt with 
in this manner—the print began to swim before this reviewer’s eyes. 

Chapters 9 and 10 deal respectively with the “ Resolution of Disputes ” and 
the “Improvement of Industrial Relations.” The former contains, inter alia, 
under the heading of the “Neutrality of the State” a discussion of social 
security and supplementary benefit disqualifications for strikers. Mr. Riddall 
is hard put (and who wouldn’t be?) to maintain the image of “ neutrality ” in 
the light of recent legislation. Chapter 10 is something of a tagbag, incor- 
porating discussion of the ACAS advice function, codes of practice, and em- 
ployers’ obligations to disclose information for collective bargaining purposes 
and to consult on redundancies. The changes made in the latter obligation by 





€ Seo [1969] 2 Ch. 106, 136-137 (Lord Denning M.R.), 143 (Russell L.J.), 147-148 
(Winn L.J.). 
7 Seo Greig v. Insole [1978] 1 W.L.R. 302, 332 ef seq. 
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statutory instrument are omitted,® as is any discussion of consultation on 
health and safety (surely of increasing industrial relations significance 
nowadays). 

The final section, Chapters 11-14, offers a straightforward account of trade 
union law—the legal status of trade unions, the functions of the Certification 
Officer (more might have been made here of the industrial relations conse- 
quences of an easily satisfied test of “independence ”’), the political fund, and 
individuals’ right vis-à-vis employers and trade unions. In regard to the last, 
the statement (p. 286) that a trade union rule may be struck out as constituting 
a restraint of trade takes no account of section 2 (5) of T.U.L.R.A. 1974. 
The discussion of the individual’s right not to be dismissed by his employer 
for trade union membership or activities omits any mention of “interim 
relief ” under sections 77-79, E.P.(C.)A. 1978. 

In conclusion, this reviewer does not feel able to recommend Mr. Riddall’s 
book. The author fails to present a convincing picture of the industrial rela- 
tions system in which the law operates. This might not matter if the “ black- 
letter law ” were: fully and accurately presented, but here, too, Mr. Riddall 
sometimes proves an uncertain guide. His object was to present a text to assist 
students of employment law at degree level, as well as those undertaking 
courses in personnel management. In this reviewer’s opinion, the defects of 
this book are such that he must, unfortunately, be judged unsuccessful. 


H. F. RAWLINGS 


McGrecor oN Damaces. Fourteenth edition by HARVEY 
McGrecor. [Sweet & Maxwell. 1980. Ixxxvii and 1138 pp. 
£64-00.] 


McGrecor needs no introduction: like phoenix, it rose in 1961 from the 
ashes of Mayne and has since acquired a solid reputation as an original and 
outstanding addition to the “ Common Law Library.” Praise for this remark- 
able achievement deservedly goes to Harvey McGregor, now a Q.C. besides 
being a Fellow of New College, Oxford, and establishes his claim to a 
unique role as scholar-practitioner on the English scene. 

In his Preface to this new edition, the author stirs some provocative 
thoughts. One is that the law of damages has attained such singular 
prominence in England in recent decades due to the disappearance of 
the civil jury. This hypothesis gains support from a comparison with the 
American experience where the prevalence of jury trial greatly reduces the 
need for precision in the assessment of damages for personal injury especially 
since the growing reluctance of trial and appellate judges to exercise more 
than perfunctory control over jury discretion. Jury instructions are cast in 
most generalised terms, and such important aspects as what allowance to 
make for future inflation, what discount factor (if any) to apply or how to 
assess pain and suffering (e.g. on a per diem basis?) are largely up to the 
jury. This results not only in comparatively high verdicts especially in cases 
with emotional pull but also encourages litigation which is not viewed as a 
social evil despite the perennial log-jam in the courts and its fantastic 
overhead costs to the litigants and society. No wonder, therefore, that the 
last comprehensive American text on damages, McCormick, dates back to 
1936 and that no Restatement on the subject has been attempted. 

In contrast, English courts have given high priority to establishing uniform- 
ity of awards (tariffs) by categorically excluding juries from accident litiga- 
tion (Ward v. James) and limiting even the range of judicial discretion in 
considerable detail. Not that this mighty effort over the last 20 years or so 
has proceeded from any clear conceptual premises; indeed, many appeals are 





8 Employment Protection (Handling of Redundancies) Variation Order S.I. 1979 
No. 958. 


Mar. 1982] REVIEWS 239 


provoked by unpredictability resulting from persisting ambiguities regarding 
basic ideas, such as whether compensation is due to loss of earnings or 
earning capacity (a hotly disputed issue especially in Australia), whether 
collateral benefits reduce “loss” (e.g. unemployment benefits), whether loss 
should be viewed abstractly or subjectively (West v. Shepherd, Lord Den- 
ning versus the House of Lords in Lim Poo). The outcome has been a 
mosaic of ad hoc solutions whose casuistic character is highlighted by the 
fact that Canadian and Australian courts have in many instances deduced 
different conclusions from the same precedents. All this, of course, increases 
the need for comprehensive, up-to-date and reliable textbooks like McGregor. 
Not that the latter attempts to set a theme or stray far from the beaten 
track. Criticism there is here and there but only in miniature, without ques- 
tioning the basis. Presumably, this is exactly the style and tone expected from 
an English practitioners’ textbook: expository rather than thematic, more 
sound than creative, to be consulted rather than read. “ Authorities” are 
diligently collected, sorted out, but rarely questioned in terms of policy. Thus 
the book does not compete with, Jet alone displace, academic texts like Street’s 
pioneering Principles and the substantial periodical literature on the subject. 
McGregor, again typical of the genre, offers few references to articles and 
thus, I would have thought, deprives his readers of a useful resource, con- 
sidered indispensable in most other countries. Even more surprising is the 
total absence of reference to Commonwealth decisions, especially on the 
many points on which English law is still unsettled. Texts like Gatley, Clerk 
& Lindsell, Hudson and, of course, most academic texts have long abandoned 
their insularity, Commonwealth decisions are cited to and by English courts 
with increasing frequency and, above all, these books in consequence gain 
a wider appeal both here and there. It may be argued that McGregor is 
already long (1138 pp.) and heavy (4 lbs.) enough, but space could be gained 
without much sacrifice by reducing the often excessively detailed tracking of 
individual judgments. Harvey McGregor has amply demonstrated his 
familiarity with Commonwealth and foreign material in his splendid chapter 
on damages in the torts volume of the International Encylopaedia of Com- 
parative Law, and in this reviewer’s opinion would do well to extend the 
benefit of his cosmopolitan experience also to the readers of his Damages. 
Perhaps it is unfair to pick as an illustration McGregor’s treatment of 
the effect of inflation on tort awards because it suffered somewhat from the 
fact that several House of Lords decisions had to be accommodated at the 
proof stage. Even so, the problem was brewing throughout the 1970s and gave 
ample advance time for thoughtful exploration; indeed, as he says himself 
(Preface vii), “the bulk of the major developments in the law of damages 
in the 1970s [was] the monetary instability of the decade.” Yet the discus- 
sion of Cookson on this matter is confined to a bare quotation justifying 
the conventional multiples based on a 4-5 per cent. discount rate. This may 
end all discussion in English courts for the time being but would seem to call 
for more critical analysis in the light of continuing Canadian and Australian 
controversy. In Canada a recent Supreme Court decision upheld a 24 per cent. 
rate (44 minus 2 per cent. “ productivity factor”); Ontario Rule 267a in 1980 
decreed a 24 per cent. rate. All of this raises important questions concerning 
the admissibility of expert testimony by economists and statisticians, which helps 
to educate reluctant lawyers and judges on basic economics but exacts a price 
in trial efficiency, especially if the issue is thrashed out anew on each occasion. 
The current English solution has the merit of avoiding the last-mentioned draw- 
back, but if it influenced the choice it did so sub silentio. Canadian and 








1 e.g. Atiyah, Loss of Earnings or Earning Capacity (1971) 45 A.L.J. 288. In 
England, the term “ earning capacity ” seems to be used mainly in connection with 
plaintiffs who have never earned, e.g. children (cf. Moeliker v. Reynolle [1977] 1 
W.L.R. 132). 
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Australian courts at any rate are facing this problem more openly, if still 
inconclusively. 

Still, this is a most useful work and, considering its wide coverage and 
the unremitting pace of legal change, a formidable undertaking enriched 
throughout by the author’s unflagging industry and sound judgment. 


Jonn G. FLEMING 


THE PRINCIPLES OF EQUITABLE REMEDIES. Second Edition. By I. C. 
F. Spry. [London: Sweet & Maxwell. 1980. lii and 582 pp. 
(incl. index 32 pp.). £27-50.] 


Tue first edition of Spry’s The Principles of Equitable Remedies appeared in 
1971 and was, very properly, warmly praised, both for its scholarly as well 
as its practical analysis of the law of injunctions, specific performance and 
equitable damages. The form of the second edition is similar to that of the 
first edition. The opening chapters on “The Techniques of Equity” and 
“Territorial Limitations of Equitable Jurisdiction” are followed by two 
very extensive chapters on “ Specific Performance” and “Injunctions.” The 
fifth chapter is Lumley v. Wagner and the enforcement (sic indirect enforce- 
ment) of contracts by injunction. The final chapter deals with the topic of 
the award of damages in equity. There are two appendices: one on the 
enforcement of undertakings as to damages, and the other on property rights 
enforced by injunction. 

Much of the material in these chapters will also be familiar. But Dr. Spry 
has carefully woven into the text the post-1971 case law. He views some of 
the recent English decisions with cool reserve. Australian equity lawyers draw 
their intellectual inspiration from Lord Simonds rather than Lord Denning. 
Predictably, the arguments in favour of the fusion of law and equity are 
found wanting; and Dr. Spry joins Mr. Paul Baker in his criticisms of 
United States Scientific Holdings Ltd. v. Burnley B.C. In contrast Steadman 
v. Steadman is discussed critically but (surprisingly?) not unfavourably. 
Johnson v. Agnew gets too brief a mention in the chapter on specific per- 
formance (the observations of the House of Lords on election of remedies 
deserve greater emphasis) but is more fully treated in that on equitable 
damages. It is to be hoped that Dr. Spry’s prediction that Lord Wilberforce 
could hardly have intended “ to exclude equitable considerations where equit- 
able damages are sought” will prove correct. It is proper to measure 
damages in the same way if the same set of facts gives rise to a claim for 
damages both at law and in equity. But if the only claim is under Lord 
Cairns’ Act, the courts should retain a large discretion to refuse to award or 
to reduce the amount of damages. Price v. Strange is, of course, welcomed. 
And it is pleasant to record that the Court of Appeal cited Dr. Spry’s text 
with approval in reaching its conclusion that the defence of mutuality should 
be judged on the facts and circumstances as they exist at the time of the 
hearing. Perhaps it is natural modesty which explains the omission of any 
page reference to that decision in the table of cases! 

Equitable Remedies has established itself as an authoritative treatise which 
is as much used in Lincoln’s Inn as it is in the universities. The authorities 
are always fairly presented and the author’s conclusions are balanced, if 
conservative. The text could be improved if it were more succinct; but that is 
a matter of literary taste. Dr. Spry paints on a large canvas and, naturally, 
certain topics are less fully treated than others. The chapter on injunctions 
could profitably be expanded. For example, the implications of Sky Petroleum 
Ltd. v. V.I.P. Petroleum Ltd. are not fully explored; American Cyanamid 
deserves sharper criticism; and the Mareva and Anton Piller injunctions get 
only the barest reference. But it is churlish to carp when there is so much 
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INTERFERENCE WITH CONTRACTUAL 
RELATIONS AND EQUITABLE DOCTRINES * 


J. INTRODUCTION 


AN owner of an asset, whom we shall call B, undertakes towards A 
to effect or to refrain from effecting a transaction in his asset, but 
later enters into a conflicting transaction with C. Can A assert any 
rights against C? 

English law has been developing along three main streams with 

regard to this problem: 

(1) the equitable doctrine, according to which A, whose right is 
capable of specific enforcement, becomes an equitable owner 
and thus his right prevails over that of subsequent transferees 
unless they are purchasers in good faith; 

(2) the shaky doctrine of restrictive covenants in movables or 
immovables which in certain situations subjects C, a stranger 
to the contract, to A’s earlier right; 

(3) the tort doctrine according to which knowingly interfering 
with contractual right without justification constitutes an 
actionable wrong. 


The interrelationship and partial overlap between those various 
streams has been discerned more than once.’ The decision of Swiss 
Bank Corporation v. Lloyds Bank Ltd. & Others? highlights once 
again this doctrinal juxtaposition. The facts can be summarised as 
follows: A agreed to lend a sum of money in Swiss francs to B, in 


* Some remarks following Swiss Bank Corporation v. Lloyds Bank Ltd, [1979] 
3 W.L.R. 201; [1980] 3 W.L.R. 457; [1981] 2 W.L.R. 893. 

2 Port Line Ltd. v. Ben Line Steamers Ltd. [1958] 2 Q.B. 146, 165; G. H. 
Treitel, “ Limited Interests in Chattels” (1958) 21 M.L.R. 433; H. Lauterpacht, 
“Contracts to Break a Contract ” (1936) 52 L.Q.R. 494, 517 et seq.; Z. Chafee, 
“ Equitable Servitudes on Chattels” (1927-28) 41 Harv.L.R. 945, 969 et seg. See 
also G. H. Treitel, The Law of Contract (Sth ed., 1979), pp. 477-481; Cheshire 
and Fifoot’s Law of Contract (9th ed., 1976, ed. M. P. Furmston), p. 450; Crossly 
Vaine’s Personal Property (Sth ed., 1973, ed. E. L. G. Tayler and N. E. Palmer), 
pp. 145-156. [Also Clerk and Lindsell on Torts (15th ed. 1982), Chap. 15.—Gen.Ed.] 

2 [1979] 3 W.L.R. 201 reversed in [1980] 3 W.L.R. 457. The House of Lords 
affirmed the Court of Appeal’s decision in [1981] 2 W.L.R. 893. 
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order to enable B to acquire certain securities. One of the terms of 
the loan agreement was that B should comply with the Bank of 
England’s conditions attached to exchange control consents. Those 
conditions, which became part of the agreement between A and B, 
included, inter alia, the following terms: (1) the loan is to be used 
only to acquire the said securities; (2) the securities should be held 
in a separate account by an authorised depositary; (3) the securities 
or their proceeds will serve as means for repaying the loan and the 
interest. The money was duly lent, and the securities were bought 
and deposited according to the terms. 

Later B encountered financial difficulties and requested a loan 
from C. This loan was advanced and, in addition, B, by virtue of 
his contract with C, charged the above securities in favour of C. 
At that time, although C knew of the existence of the relationship 
between A and B, C did not know of the additional terms attached 
to the loan agreement by the Bank of England. The exact terms of 
that agreement only came to the knowledge of C at a later stage. 
At this stage, B, in co-operation with C, sold the securities without 
the knowledge or consent of A and credited the proceeds to C’s 
account. 

A claimed, inter alia, that he was entitled to this sum.* The ques- 
tion that arises is: who is to gain priority, A, who provided the 
financial means for acquiring the securities—the property in ques- 
tion—which were to serve as a repayment fund, or C, a lender who 
is claiming for a charge he executed bona fide? 

Browne-Wilkinson J. considered two arguments: The property 
interest argument involving equitable doctrines and the De Mattos 
v. Gibson * argument relating both to the tortious liability of inter- 
ference with contractual relations and the principle concerning 
restrictive covenants in movables and immovables. 

Each doctrine led the court to a different conclusion. The pro- 
perty interest argument granted priority to A. On the other hand, 
the De Mattos v. Gibson argument, which was based mainly on the 
operation of the tort of interfering with contractual relations could 
not as such establish A’s right to the securities and their proceeds 
in the light of the factual situation.® 





3 The securities were initially sold for U.S. dollars and later on for sterling, Due 
to the devaluation of the sterling, A also claims that he suffered damages. The 
question of damage arose only after the court had held that C acted tortiously. 
This aspect was not dealt with in the Court of Appeal ( [1980] 3 W.L.R. at p. 
470), as it rejected C’s tortious liability, nor in the House of Lords which did 
not deal at all with tort doctrines. See infra, text accompanying notes 77-79. 

4 (1858) 45 E.R. 108. 

5 Yet, Browne-Wilkinson J. decided that the second transaction between B and C 
establishing the charge, was void for illegality. C could not obtain any right there- 
under and his co-operation with B in selling the securities was an unjustified inter- 
ference with the contractual rights of A both as to the injunction and damages claim 
([1979) 3 W.L.R. at pp. 228-231). The Court of Appeal also differed on this point. 
The significance of the illegality argument was as to the question, whether the 
securities that comprised B’s property, were divisible amongst his insecured creditors 


4 


May 1982] INTERFERENCE WITH CONTRACTUAL RELATIONS 243 


The Court of Appeal did not approve the property interest argu- 
ment due to A’s failure to establish a specifically énforceable right 
giving rise to an equitable charge on the securities. The De Mattos 
v. Gibson argument was rejected for the same reason, that is, C’s 
inability to show his entitlement to specific performance, and so 
the court refrained from a further discussion of the application of 
this doctrine, including the tort of interference with contractual 
relations. The appeal to the House of Lords was confined to priority 
questions, and the question of tortious liability was from the outset 
excluded. The main issue was whether the contract between A and 
B constituted an equitable charge. The House of Lords affirmed the 
Court of Appeal’s approach holding that A was not entitled to an 
equitable charge. The present comments will follow Browne-Wilkin- 
son J.’s line of analysis: the property interest argument will be 
examined and followed by the De Mattos v. Gibson argument. The 
latter will be separated into two headings: the restrictive covenants 
doctrine and the interference with contractual relations doctrine. It 
is the question of the different application of these doctrines and 
their relations inter se which will be discussed hereinafter. 


II. THE PROPERTY INTEREST ARGUMENT 


The doctrine according to which A—claiming rights under a con- 
tract relating to an asset—who is entitled to specific performance 
of his rights, becomes an equitable owner of the asset, and thus 
may assert his right against C, who is B’s transferee, served as an 
impressive vehicle for protecting contractual rights over assets,’ 
rights sometimes known as jura ad rem.’ This mechanism does not 
have any counterpart in the main continental legal system, namely, 
German and French laws where the protection of jura ad rem has 
been established within the boundaries of the law of obligation, that 





(A being one of them). If the transaction between B and C was valid, then C had 
a charge rendering him a secured creditor. If the transaction was tainted with 
illegality, then C was an unsecured creditor not having any proprietary interest in 
the securities. The Court of Appeal finally, decided that the relevant statute was 
not complied with, yet the defect was mala prohibita not mala in se, thus, not 
affecting the validity of C’s charge ([1980] 3 W.L.R. at pp. 470-475). The House 
of Lords decided that C’s charge was valid and dismissed altogether the contention 
of illegality ( [1981] 2 W.L.R. 893, 899-900). 

6 It is clear that the relation between A and B creates a trust only in a modified 
sense: Rayner V. Preston (1881) 18 Ch.D. 1, 6; Royal Bristol Permanent Building 
Society v. Bomash (1887) 35 Ch.D. 390, 397; Cumberland Consolidated Holdings 
Ltd. v. Ireland [1946] K.B. 264, 269. Lewin, On Trusts (16th ed., 1964, ed. W. J. 
Mowbray), pp. 154-155; P. H. Pettit, Equity "and the Law of Trusts nd ed., 1970), 
112~113; F. W. Maitland, Equity (1949), pp. 314-317; D. W. M. Waters, Construc- 
tive Tan "(1964), pp. 87 et seq. The Restatement of Trust (2nd ed.), para. 13 
excludes these relations from the trust ambit. Yet, the comment clarifies that where 
A is entitled to specific performance, he becomes an equitable owner of the 
property. 

7 R. M. Goode, “ The Right to Trace and its Impact in Commercial. Trans- 
actions ” (Pt. 1) (1976) 92 L.Q.R. 360, 363. 
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is, within the law of tort, which also serves as a protective means 
for any other obligation. Whilst the remedy there could be restitu- 
tionary—i.e. compelling C to restore the asset to A—it is a per- 
sonal and not a real remedy.” English law established a general tort 
for the protection of obligations in the middle of the nineteenth 
century. However, the contractual right relating to an asset had 
gained extensive protection much earlier. By using a different 
analytical mechanism, namely the trust, equity formed rules 
protecting this undertaking against interference by third parties. 
The rights created by a contract relating to an asset are conceived 
as similar to proprietary rights. Thus, instead of creating a new 
machinery for protection, equity regarded this contract as having 
proprietary features and so, was able to implement the available 
system of protecting equitable rights. This did not require an overly 
great amount of abstraction or adaptation to different concepts. 
English law was thereby relieved of having to deal with the difficult 
problem of the relativity of contract to which the continental system 
had dedicated much tedious research.?° Freedom of contract is not 
impaired whilst ownership in property subsists; therefore B, the 
original owner, has the power to effect another transaction with C 
even though it conflicts with A’s right. However, if a contract, e.g. 
for the sale of land, changes the proprietary rights, the vendor can 
no longer deal with the property, for nemo dat quod non habet. 
Therefore the first purchaser prevails and any subsequent transferee 
is subject to the right of the first purchaser. Yet, economic needs 


8 In France: s. 1382 of the Code Civil (see S. Ginossar, Liberté Contractuelle et 
Respect des Droits des Tiers (1963), pp. 71 et seq.). In Germany: s. 826 of the 
Biirgerliches Gesetzbuch (see R. Krasser, Der Schutz vertraglicher Rechte gegen 
Eingriffe Dritter (1971). This research deals with the French and German legal 
systems). Lack of consideration is irrelevant as to C’s liability. In France, liability 
is conditional upon C’s knowledge of the first transaction (S. Ginossar, op. cit. p. 24) 
and in Germany, upon the reprehensibility of C’s conduct, mere knowledge not 
being sufficient: J. V. Standinger, Recht der Schuldverhdltmisse If Vol. V. (10-11 
ed., 1975), p. 3218, para. 173. 

9 The significance of the classification between real and personal rights is clearly 
reflected in bankruptcy (or attachment) proceedings. If A’s right is of a proprietary 
nature it is not vested in C’s trustee in bankruptcy. See s. 38 (1) of the Bankruptcy 
Act 1914, according to which property held by the bankrupt on trust for any other 
person is indivisible amongst his creditors. See Pearce v. Bastable’s Trustee [1901] 
2 Ch. 122; Re Bastable, ex p. Trustee [1901] 2 K.B. 518; cf. Re Taylor, ex p. 
Norvell [1910] 1 K.B. 562; see also Williams and Muir Hunter, Law and Practice 
in Bankruptcy (19th ed., by M. Hunter and D. Graham, 1979), p. 248. That 
these decisions dealt with a conflict between A and B’s creditors does not effect the 
result where the conflict is between A and C’s creditors, rather it fortifies it, for 
C will not be entitled to reopen the whole personal front line between A and B 
which might give rise to broader defences against A (save defences as to the. 
validity of the contract between A and B). In addition, the possibility of a dis- 
claimer open to B’s trustee in bankruptcy (s. 54 of the Bankruptcy Act 1914), which 
is admittedly not very wide in the light of Pearce and Re Bastable (idem.) is not 
available to C’s trustee in Bankruptcy. As to the attachment proceedings, sce 
Whitworth v. Gaugain (1869) 41 E.R. 809; Beavan v. Earl of Oxford (1856) 43 E.R. 
1331, 1335; Kinderley v. Jarvis (1856) 52 E.R. 1007, 1017; Re Bell: Carter v. 
Stadden (1886) 54 L.T. 370; Re Leavesley [1891] 2 Ch. 1, 11. 

10 R. Krasser, supra, note 8 at pp. 13 et seq., pp. 87 et seq. R. Savatier, “ Le 
pretendu effet relatif des contrats ” (1934) Rev.trim.dr.civ. 525. 
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which subordinate even ownership, the most notable property right, 
to other conflicting rights,™ operate in this sphere too: the relativity 
of the prior contractual right is revealed when a notorious trans- 
feree, the good faith purchaser, intervenes. Priority is granted to 
him. Purchase in good faith is the best defence of a subsequent 
transferee.’? Regarding it from its negative aspect—C, a subsequent 
transferee will be subject to A’s right in three situations. First, if his 
right has not yet matured into being a legal right. Secondly, though 
his right is legal, he did not act in good faith. Thirdly, though his 
right is legal, he did not invest valuable consideration in his 
acquisition. 

Equitable doctrines take into account moral considerations in. the 
broader sense. Not only will bad faith subject C to a previous under- 
taking (second situation), but the same will also result from the 
inner equality between the rights and the fact that A’s right is 
earlier (first situation) ** and from lack of sufficient investment in 
the acquisition of C (third situation). 

Whereas the element of bad faith is the equitable counterpart of 
tortious liability, and later we shall examine if they completely over- 
lap, the other two elements taken into account by equity are unique. 

Turning to the decision of Swiss Bank, due to the fact that C’s 
right is merely equitable and not legal, once A’s right capability to 
specific performance is established, it has priority over’ C’s right 
without there being a further need to examine the element of fault 
or bad faith. 

The crucial question, then, is whether a lender’s right to obtain 
repayment out of a specific asset, which was acquired by the loan, 
is capable of being specifically enforced, thus ‘constituting a trust in 
favour of A. This question divided the trial court on the one hand 
and the Court of Appeal and the House of Lords on the other hand 
and led to different results. 

In the first instance the court answered this question affirmatively. 
The objection of C that no trust exists unless it is shown that the 
parties had a clear intention to create it, was rejected. The court 
did not attach much importance to the intention of the parties in 
this situation for in these circumstances the trust is created not by 
virtue of the agreement but by virtue of law.'4 





11 R, M. Goode, supra, note 7 at p. 397, note 59. 

12 Other defences are, e.g. fraud, estoppel, gross negligence and registration. See 
Snell’s Principles of Equity (27th ed., 1973), pp. 56 ef seq. 

18 This rule is reflected in the maxim: “ Where the equities are equal the first 
in time prevails.” Hence, where the equities are not equal, the subsequent, but 
stronger right will gain priority. This rule is sharply presented in Pritchard v. Briggs 
[1980] 1 All E.R. 294 to be discussed infra, text accompanying notes 73-79. 

14 The court expressed this idea less bluntly by saying that: “...If a contract 
binds one party to pay a debt out of a specific property, such a contract is specifi- 
cally enforceable and creates an equitable charge of interest in the specific pro- 
perty whether or not the parties knew and intended that legal consequence to 
follow ” [1979] 3 W.L.R. at p. 220. See also R. M. Goode, supra, note 7 at p. 534, 
remarking that C—in similar circumstances—is a constructive trustee for the benefit 
of A. 
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The approach of the Court of Appeal was totally different and thus 
welcomed by those reluctant to accept the infiltration of equity 
doctrine into commercial law.** 

The Court of Appeal was highly influenced by the fact that A’s` 
right to repayment out of the securities was imposed by the Bank 
of England conditions. These conditions although incorporated in 
the agreement between A and B were capable of being changed and 
thus were not enough to secure A’s right to specific performance. 
In this situation only if the agreement between the parties evinces 
a clear intention to confer upon A a specifically enforceable right 
would A be entitled to an equitable charge. In the absence of such 
an intention, A’s right is only a contractual one with no proprietary 
attributes.?° 

The House of Lords decided on the same footing: there was no 
express agreement between the parties as to the repayment of the 
loan; and the Bank of England consents were no more than a nega- 
tive stipulation preventing B from repaying the loan otherwise than 
out of the securities.” 

The conditions and requirements for granting specific perform- 
ance are not within the scope of this discussion. Yet it is submitted 
that Browne-Wilkinson J.’s approach seems preferable. A’s entitle- 
ment to specific performance could be deemed precarious when 
entering into the transaction. Yet, any contract is exposed to a 
certain element of risk as reflected in the doctrine of frustration. No 
circumstantial change which might affect the parties right in the 
Swiss Bank occurred. The rights of the parties should not be in- 
fluenced by any speculations; they ought to be examined at the time 
of the breach where in the present case A’s entitlement to specific 
performance, even if by virtue of the Bank of England conditions 
seemed to be beyond doubt.*® 

Essentially, the true question in Swiss Bank arose as to the 
priorities between two creditors, each of them claiming to be 
secured by virtue of an agreement.’® A was rightly preferred by 
Browne-Wilkinson J. in the light of three cumulative factors: first, 





15 W. Goodhart and G. Jones, “ The Infiltration of Equitable Doctrine into 
English Commercial Law ” (1980) 43 M.L.R. 489, 498-500. 

16 [1980] 3 W.L.R. at pp. 468-470. 

17 [1981] 2 W.L.R. at pp. 898-899, 

18 The Court of Appeal ( [1980] 3 W.L.R. at p. 475) remarks that, since the date 
of the judge’s decision, and before the hearing of the appeal, all exchange control 
had been abolished and all conditions on dealings with foreign currency securities 
had been removed. The effect of such a change on A’s rights was not clarified, as 
the Court of Appeal refused leave to amend A’s pleading in the light of its conclu- 
sion that A was not entitled to an equitable charge. The House of Lords was pre- 
pared to deal with the question whether release of exchange control restrictions 
affected A’s entitlement to an equitable charge, but, in view of its conclusion that 
A did not have an equitable charge there was no need to deal with that point 
( [1981] 2 W.L.R. at pp. 895, 900). 

19 Professor Goode remarks that “ the use of the trust as a security device has 
been almost totally ignored in English literature,” supra, note 7 at p. 534, note 30. 
The article cited at supra, note 15, fills this void. 
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the time factor: A’s right was prior to C’s. Secondly, the nature of 
the collateral factor: the securities were acquired by A’s money 
and thus A can be considered as having a purchase money security 
interest,”° which has a special preference. Thirdly, the “ weight of 
rights ” factor: both rights emanated from contracts only, thus had 
equal weight. 


III. THe DE Mattos y. GIBSON ARGUMENT 


This argument was proposed and analysed by Browne-Wilkinson 
J.’s on the assumption that A could not prove an equitable right to 
the securities. The question was whether a mere contractual right 
could acquire an efficient protection so as to defeat C’s right. The 
basis for holding C liable was the famous and controversial dicta 
of Knight-Bruce in De Mattos v. Gibson which read as follows: 


“ Reason and justice seem to prescribe that at least as a general 
rule where a man by gift or purchase acquires property from 
another, with knowledge of a previous contract, lawfully and 
for valuable consideration made by him with a third person, to 
use and employ the property for a particular purpose in a 
specified manner, the acquirer shall not, to the material damage 
of the third person, in opposition to the contract and inconsis- 
tently with it, use and employ the property in a manner not 
allowable to the giver or seller.” 7? 


Two issues were raised regarding the De Mattos v. Gibson argu- 
ment: first, is the De Mattos principle good law? Secondly, can C 
be defeated on the basis of the rule of liability enunciated therein? 

In answering the first question Browne-Wilkinson J. undertook the 
task of deciding upon the correctness of a much criticised rule.?? 
In doing so he provided an enlightening case analysis and a clearer 
picture of the law whilst emphasising the conceptual nexus between 
the De Mattos rule, the tort of interference with contractual re- 
lations and the doctrine of restrictive covenants in movables and 
immovables. This triangular relation will be further discussed. Yet 
for the sake of the immediate issue before him this challenging task 
could have been disposed of easily. Once the court labelled the 
De Mattos rule as the equitable counterpart of the tort of inter- 
ference with contractual relations,” there was no great'need to 
explore the width and depth of the charterparty cases. The identifi- 
cation of the rule with the unchallenged tort, also makes the bare 


20 The preferred position of the purchase money security interest is illustrated 
in Wilson v. Kelland [1910] 2 Ch. 306; Re Connolly Brothers Ltd. (No. 2) Wood 
v. The Company [1912] 2 Ch. 25. This interest was preferred although subsequent 
to and knowingly contradicting a prior floating charge. Cf. the protection granted 
to purchase money-security interest according to the Uniform Commercial Code: 
s. 9-312 and definition—s. 6-107. 

21 (1858) 45 E.R. 108. 

22 Mainly for its comprehensiveness: see Port Line Ltd. v. Ben Line Steamers Ltd. 
[1958] 2 Q.B. at p. 165. Cheshire & Fifoot, supra, note 1 at pp. 447 et seq. 

23 [1979] 3 W.L.R. at pp. 224, 226. 
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dicta of Knight-Bruce J.—at least where the tort and the rule of 
De Mattos overlap—unchallenged. Judging the latter in the context 
of the immediate question dealt with there, that of subjecting a 
subsequent transferee to an existing charterparty, then, although 
related to the general problem of the protection of contractual right, 
it bears special attributes not within the scope of this discussion. 
What happened to the De Mattos v. Gibson argument in the 
Court of Appeal? This is Buckley L.J.’s short answer: 
“In this court it emerged in the course of the argument that 
there is really no substance in the De Mattos v. Gibson point. 
Counsel for SBC (A—in our terminology) agrees that it is of 
no value to SBC unless the obligation to repay the loan out of 
the fruits of the borrowing is specifically enforceable; but, if 
that obligation were specifically enforceable, SBC would have 
an equitable charge and would not need to rely on a claim for 
damages against the bank for the tort of knowingly interfering 
with the contract between IFT (B—in our terminology) and 
SBC. Accordingly I say no more about this point.” *+ 


With all due respect this approach is unconvincing. The court 
should have distinguished between the double functions of specific 
performance as a right and as a remedy. 

Specific performance creates equitable rights with proprietary 
attributes and here, the right and the remedy are two sides of the 
same coin. It serves, however, as a remedial device in purely con- 
tractual relations where the remedy of damages is inadequate. Even 
assuming that A is not entitled to an equitable charge, it does not 
follow that the remedy of specific performance is not available to 
secure his contractual right to be repaid out of the securities.” 

Furthermore: even if A is not entitled to specific performance, 
it does not mean that C can interfere with A’s right. The fact that 
no court would have subjected Mrs. Wagner to a decree of specific 
performance did not prevent the court from issuing an injunction 
against Mr. Gye, the interferer, as it did not prevent an injunction 
against Mrs. Wagner herself.2° The existence—or non-existence— 
of a specific remedy does not have an immediate effect upon third 
parties. The questions of specific performance and tort liability of 
third parties could, therefore, be detached.”” 

Turning now to the issue before us, the question is whether equity 
will assist A, even where he does not have an equitable right in the 
property whose contractual right is being infringed by C. 








24 [1980] 3 W.L.R. at 470. This point was not raised at all in the House of 
Lords ( [1981] 2 W.L.R. 893). 

25 See J. M. Thomson, “ Note ” (1980) 96 L.Q.R. 483, 485. 

26 See infra, text accompanying notes 82~85 and note 77. But cf. Rely-a-Bell 
Burglar and Fire Alarm Co. Ltd. v. Eisler [1926] Ch. 609. 

27 The relations between remedy and right were thoroughly examined in the 
context of restitution by Professor D. Friedmann in “Restitution of Benefits 
obtained through the Appropriation of Property or the Commission of a Wrong” 
(1980) 80 Colum.L.R. 504, 516 et seq. 
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The answer is positive, and Browne-Wilkinson J. pointed at the 
authority of Manchester Ship Canal Co. v. Manchester Racecourse 
Co., where A and B agreed that, if B were to sell a certain pro- 
perty, A would be entitled to a pre-emption right (or a right of first 
refusal). In contravention of the said right, and without offering the 
property to A, B entered into an agreement with C who knew about 
A’s right. The court did not consider A’s right as creating a property 
interest, yet granted an injunction against B and C in order to 
implement A’s contractual right. 

It should be noted that, whilst the court in Manchester Ship Canal 
Co. did not conceive the right of pre-emption as property, it, none- 
theless, attached the main feature of a proprietary right, namely its 
enforceability against third parties, to it. 

This case emphasises the role played by specific performance at 
the contractual level and its effect upon third parties.?° 

Indeed, the Court of Appeal remarked that A would be entitled 
to an injunction restraining C from repaying the loan not in the 
approved manner.” The inevitable result is that once B had broken 
this right with C’s co-operation, the court should have dealt with 
the protection of the said right through the tort of interference 
with contractual relations or its equitable counterpart, the doctrine 
of De Mattos v. Gibson. 

The following discussion of the tort will thus be dedicated to 
Browne-Wilkinson J.’s decision. 


TV. THE INTERFERENCE WITH CONTRACTUAL RELATIONS DOCTRINE 


Were the requirements of the tort of interference with contractual 
relations met? This raises three problems; (1) what mode of inter- 
ference is actionable? (2) what type of mental element is required? 
(3) what is the relevant time for examining the mental element? 
As to the first question: knowingly entering into a transaction 
that is inconsistent with a prior contractual right now constitutes 
one of the familiar versions of committing the tort of interference 
with contractual relations.” C is no longer required to actively 





28 [1901] 2 Ch. 37 (C.A.). The lower court was prepared to relate to the right 
of pre-emption as an equitable right. The nature of the right was thoroughly 
examined in Pritchard V. Briggs [1980] 1 All E.R. 294. The Court of Appeal 
adopted the approach that a right of pre-emption is not a property right, thus 
reversing Walton J.’s judgment in [1978] 1 All E.R. 886. For a further discussion 
see infra, note 74, 

29 See also Sefton v. Tophams Ltd. [1965] Ch. 1140 (overruled upon other 
grounds in [1967] 1 A.C. 50), which was also mentioned by Browne-Wilkinson J. 
( [1979] 3 W.L.R. at p. 223), as a case in which equity assisted A whose contractual 
right was injured by C. For a further discussion see infra, text accompanying notes 
96 et seq. 

30 [1980] 3 W.L.R. at p. 469, and it is also implicit in Lord Wilberforce’s speech 
in the House of Lords ( [1981] 2 W.L.R. at p. 898 F-G).` 

31 D. C. Thompson & Co. Ltd. v. Deakin [1952] Ch. 646, 694. See also H. Street, 
The Law of Torts (6th ed., 1976), p. 341; Winfield and Jolowicz, On Tort (11th 
ed., 1979, W. V. H. Rogers, ed.), p. 482; Salmond, Law of Torts (17th ed., 1977), 
R. F. V. Heuston, ed.), p. 370; J. G. Fleming, The Law of Torts (Sth ed., 1977), 
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procure the breach. C’s knowledge as to the prior repugnant trans- 
action suffices. This point did not raise any problem and was 
Browne-Wilkinson J.’s basis for the discussion on the tort. It signi- 
fies the overlap between equitable doctrines and the tort of inter- 
ference with contractual relations. The same behaviour which 
subjects C to A’s prior right, will suffice in the tortious liability. The 
authorities which led to this proposition have been cautiously 
developing. 

In British Motor Trade Association v. Salvadori*? Roxburgh J. 
rejected the argument that C does not commit the tort, unless he 
takes the initiative of causing the breach. Labelling the tort as 
interference with contractual relations and not as inducement or 
procurement of breach of contract he said that “ any active step 
taken by a defendant having knowledge of the covenant by which 
he facilitates a breach of that covenant is enough.” °° 

Yet as an alternate basis for liability he was prepared to see C’s 
conduct by offering a price high enough as inducing the breach.** 
This led Jenkins L.J. to conclude in D. C. Thomson & Co. Ltd. v. 
Deakin ** that 

“the contract breaker may himself be a willing party to the 
breach without any persuasion by the third party and there 
seems to be no doubt that if a third party with knowledge of 
a contract between the contract breaker and another has deal- 
ings with the contract breaker which the third party knows to 
be inconsistent with the contract, he has committed an action- 
able interference.” 


When the problem arose again in Sefton v. Tophams Ltd.** Stamp 
J. was ready and willing to accept Roxburgh J.’s attitude according 
to which inducement is no longer needed. Yet he added that the 
purchase money C agrees to pay is a sufficient inducement. At the 
Court of Appeal this aspect was not dealt with. 

Although nowadays it seems that knowingly entering into a con- 
flicting transaction is a recognised version of the tort, yet the 
weight attached to the fact that the purchase price C offers sub- 
stitutes the requirement of inducement, casts doubts in a situation 
where C is a donee. Indeed such was the case of Batts Combe Quarry 
Ltd. v. Ford®" in which B sold a quarry to A and was bound by the 
contract not to assist in operating any competing enterprise. C, 
who were B’s sons, decided to operate a quarry and B, the father, 
assisted them financially. The court held that the mere acceptance 





p. 678; Clerk & Lindsell, On Tort (14th ed., 1975, K. W. Wedderburn, ed.), 407 
& 797. [See now, ibid. (15th ed., 1982), para. 15-08 “ Inconsistent Transactions,”— 
Gen.Ed.] 

32 [1949] Ch. 556. 

33 [1949] Ch. 556 at p. 565. 

34 [1949] Ch. 556 at p. 566. 

35 [1952] Ch. 646, 694 (the other justices not considering this point). 

36 [1965] Ch. 1140. 

37 [1949] Ch. 51. 
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of the money by C did not amount to a procuring by them of the 
breach. Though this decision preceded the Salvadori case, it was 
not mentioned therein. Street regards the Batts decision as inconsis- 
tent with the Salvadori decision.** Winfield and Jolowicz refer to this 
authority and suggest that the reader compare it to Salvadori.** 
Fleming remarks that it seems that the rule of conflicting trans- 
actions does not apply to donations,*® and that is—though re- 
servedly—following Sefton, Clerk and Lindsell’s approach.** It 
seems that the Batts decision represents an earlier stage in the 
development of the tort in which emphasis was placed on active 
procurement. Nowadays the tendency to enlarge the scope of the 
tort reflected in the transformation of the name—interference with 
contractual relations—compels the rejection of the Batts decision.*? 
This result is compatible with reason and justice; for it avoids the 
conclusion that the position of a bad faith donee is better than that 
of a bad faith purchaser. 

Turning to the second problem, the mental element for estab- 
lishing tort liability is knowledge of the prior contractual right. 
This element is common both to equitable doctrine and tortious 
liability. 

When dealing with equitable rules the court in Swiss Bank did 
not relate to the element of knowledge or bad faith because of the 
conclusive consideration that C’s right was merely equitable and, 
between two equal rights the first in time prevails. Yet, in the sphere 
of tortious liability knowledge is a conditio sine qua non. The court 
held that the type of knowledge required is actual, and since at the 
time of effecting the charge C, though aware of the loan agreement 
between A and B, did not actually know the other terms attached 
to the contract by the Bank of England he could not thus be held 
liable in torts.* 

Is the requirement of actual knowledge supported by authority? 
It has sometimes been suggested ** that constructive notice suffices 
for establishing the tort. This proposition relies on a dicta from 
British Industrial Plastics v. Ferguson ** where the court held that 
C was not liable for inducing breach of contract because he had 
neither actual nor constructive knowledge. It is thus clear that this 





38 Supra, note 31 at p. 341. 

39 Supra, note 31 at p. 482, note 39, 

40 Supra, note 31 at p. 678, note 2. 

41 Supra, note 31, idem. and note 97. 

42 The loose causal connection between C’s intervention and B’s breach is not 
accepted by American Law. C would be held liable only if he took an active part 
in the breach: W. Prosser, Law of Torts (4th ed., 1971), p. 934, and see also 
Restatement of Torts (2d), para. 766 comment n. p. 15, yet, in order to represent a 
complete picture it adds that in certain cases, as for example in land sale, A 
acquires an equitable interest effective against B’s transferee who acted mala fide. 
As to the continental systems compare supra, note 8. 

43 [1979] 3 W.L.R. at p. 226. 

44 H. Street, supra, note 31 at p. 339. 

45 [1940] 1 All E.R. 479. 
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decision cannot serve as a positive authority for asserting that 
constructive knowledge is sufficient.*® 

Yet, this bare dicta reflects a tendency for extending the liability 
for interference with contractual relations, which is also reflected 
in the broader concept of the mental element. Thus, although 
there is no duty of inquiry into the existence of contracts which 
might have bound B, there is a trace of the idea of an “ enlarged ” 
knowledge in the following situations: 


(a) where C deliberately ignored sources of information; *7 

(b) where the existence of the contract can be reasonably as- 
sumed on the basis of the common knowledge about the 
way business is conducted; 4° 

(c) if the circumstances create doubts as to whether the con- 
tractual rights of another might be impaired then C is 
bound to inquire and to acquire actual notice.*® 


These three situations deviate from the basic principle exempting 
C from making inquiries.*° The extension of the mental element 
applies not only to the very existence of the contract but also to 
its terms,*! and it is this point which raises some difficulty in the 
Swiss Bank decision. C—a financial institute—knew about the loan 
agreement between A and B, but did not know about the “ exter- 
nal” terms attached to it by the Bank of England. Yet, being 
aware of the fact that the loan was to be advanced in foreign cur- 
rency and due to its professional position, would it not be reasonable 
to assume that C ought to have made the necessary inquiries as to 
the contractual terms between A and B? 

The question of knowledge arose also in Port Line Ltd. v. Ben 
Line Steamers ** which tended to narrow the application of De 





46 G. H. Treitel, supra, note 1 (book) at p. 478, note 46. 

47 Emerald Construction Co. Ltd. v. Lowthian [1966] 1 W.L.R. 691, 700-701. See 
also Torquay Hotel Co. v. Cousins [1969] 2 Ch. 106, 146; Greig v. Insole [1978] 1 
W.L.R. 302, 335-336, 

48 Stratford v. Lindley [1965] A.C. 269. Thus, actually affirming Evershed M.R.’s 
dicta in D. C. Thomson Co. Ltd. v. Deakin [1952] Ch. at p. 687. 

49 Stratford v. Lindley [1965] A.C, 269; Daily Mirror Newspapers Ltd. ~V. 
Gardner [1968] 2 Q.B. 702; Emerald Construction Co. Ltd. v. Lowthian [1966] 1 
W.L.R. 691. See also K. W. Wedderburn, “Inducing Breach of Contract and 
Unlawful Interference with Trade ” (1968) 31 M.L.R. 440, 442-443, 

50 Leitch & Co. v. Leydon [1931] A.C, 90. 51 The cases cited supra, note 49. 

52 [1958] 2 Q.B. 146. This case did not deal with the tort of interference with 
contractual relations, rather with the related issue of restrictive covenants in 
movables emanating from the principle of De Mattos v. Gibson (1858) 45 E.R. 108 
as applied in Strathcona SS. Co. Ltd. v. Dominion Coal Co. Ltd. [1926] A.C. 108. 
The problem discussed in Port Line was a version of the one discussed in De Mattos 
and Strathcona. In the latter cases, the immediate question was whether A—the 
charterer—could enforce his right upon C, B’s transferee and so continue the 
charter. In Port Line the court considered this problem: who was entitled to com- 
pensation due to the requisition of the ship: A or C? The answer depended upon 
whether A could enforce his right against C. Cf. the somewhat analogous questions 
raised in Rayner v. Preston (1881) 18 Ch.D. 1 and Hepburn v. A. Tomlinson 
(Hauliers) Ltd. [1966] 1 All E.R. 418. The common feature of all these cases is 
that two claimants having rights over an asset compete for the right to get money, 
received, from a third party, covering damage inflicted upon the property. 
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Mattos v. Gibson. In Port Line, it may be recalled, the court 
attached decisive importance to the fact that C, the owner, though 
knowing about the existence of the charterparty between A and 
B, was not aware of the exact terms of the contract and thus it 
did not charge him as constructively knowing them. 

Cheshire indeed remarks that the absence of actual knowledge 
of the plaintiffs right in Port Line would hardly seem conclusive * 
and Treitel, when relating to Port Line via the tort of interference 
with contractual relations remarks that precise knowledge of the 
terms of the contract is not generally necessary. *4 

The court in Swiss Bank which adopted a sympathetic approach 
to the protection of contractual rights, adhered to the narrow 
approach advocated in a decision which it had not wholly accep- 
ted," without relating to the change in the concept of the mental 
element of the tort. 

The third problem, namely, the relevant time at which C’s 
knowledge is to be examined, raises other difficulties. In Swiss Bank 
C did not actually know the relevant terms, but only became aware 
of them later, at which stage, he knowingly acted in contravention 
of A’s right. The crucial question therefore, is whether the later 
acquired knowledge could make C liable in tort? The court’s answer 
in Swiss Bank was negative for it only considered the time the 
charge was effected as relevant. The later acquired knowledge could 
not affect C because he acted on the basis of a legally acquired 
right, and thus, although interfering with A’s contractual right, had 
a justification for so doing.®** This approach seems sound. The tort 
of interference with contractual rights can be described as a 
special” case of joint wrongdoers. The co-operation between the 





53 Supra, note 1 at p. 449. 

54 In his book, supra, note 1 at p. 480, note 62. Yet, he justifies the result in 
Port Line, saying that the mistaken assumption of the third party in, Port Line was, 
though mistaken, not in the circumstances, unreasonable. The decision of British 
Industrial Plastics v. Ferguson [1940] 1 All E.R. dealt with a similar problem. 
There, C after making the proper inquiries, thought that A’s right would not be 
infringed and though his conclusion was mistaken C was not liable for committing 
the tort. But could it be said that C in Port Line and C in Swiss Bank made the 
proper inquiries in the light of the circumstances? 

55 [1979] 3 W.L.R. at pp. 225-226, 

58 Ultimately this reasoning was of no avail to C, for the court decided that C’s 
charge was void for illegality and his intereference could not rely on any justified 
ground. The Court of Appeal’s and the House of Lords’ approach was different 
(see supra, note 5), but there the tort of interference was not dealt with. 

57 The peculiarity stems from the fact that C, not being a party to the contract, 
cannot conceptually be considered as a party to the breach. On the other hand, the 
party in breach does not commit a tort, and thus cannot be conceptually regarded 
as a joint wrongdoer. Each party commits a different “wrong” (in the broader 
sense). Yet, the fact that basically they are participating in the same act should 
render them joint wrongdoers, each of them mutually liable to contribute (though 
their scope of liability is not necessarily identical): G. Williams, Joint Torts and 
Contributory Negligence (1951), p. 128. In Bird v. Randall (1761) 96 E.R. 210, 218 
the court ruled that where A receives the sum of contractual damages from B, C 
is discharged. This rule applies to joint wrongdoers, but its result affirmed the 
position of B and C as such. Cf. J. A. Weir, “ Chaos or Cosmos; Stratford and 
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party in breach and the intervening third party assumes common 
intention of both parties at the time when the injury is caused, 
ie. at the time the second conflicting transaction is entered into.™ 
If at that time C was innocent, then prima facie, he is exempt from 
liability, for mala fides superveniens non nocet. This idea reflects 
the need to protect stability and economic needs. When entering 
into the transaction C ought to be aware of defects which may 
affect his right. If the contract is legally concluded without such 
defects, C acquires an “immunity” against later discovered 
exterior defects, which might initially have challenged his right.*° 
The late discovery that a prior conflicting contract exists need not 
have any effect, for C was not the party to cause the breach. 

Yet this result, plausible as it may be, when dealing with pure 
contractual rights, has not been uniformly adopted by English law. 
Jenkins L.J. who in D. C. Thomson & Co. Ltd. v. Deakin formu- 
lated the rule according to which liability is to be imposed for 
knowingly entering into inconsistent dealings, states that: 


“The inconsistent dealing between the third party and the 
contract breaker may indeed be commenced without knowledge 
by the third party of the contract thus broken, but if it is con- 
tinued after the third party has notice of the contract, an 
actionable interference has been committed by him.” © 


This proposition was based on De Francesco v. Barnum, a case 
dealing with a contract of employment. What then is the ambit of 
this rule? 

By virtue of the above authorities Salmond suggests that the tort 
is committed if the inconsistent dealing is begun or continued after 
the third party has notice of the contract.*? Street adopts the oppo- 
site view. While affirming the basic rule of liability when knowingly 
entering into a conflicting transaction, he disaffirms liability based 
upon after acquired knowledge. He does, however, point at the 
authority of De Francesco v. Barnum.® Clerk and Lindsell cite 
Jenkins L.J.’s dicta, though remarking that most cases of this kind 
concerned the harbouring of another’s servant, and suggesting that 


the Economic Torts,” [1964] C.L.J. 225, 232. Now the problem is settled under the 
Civil Liability (Contribution) Act 1978 which extended significantly the right of 
contribution. See A. M. Dugdale “ The Civil Liability (Contribution) Act 1978” 
(1979) 42 M.L.R. 182. . 

58 We are relating to the case where the interference is committed by a con- 
flicting transaction which forms a version of the common mode of interference, 
namely, direct persuasion. There are other versions of interference where this 
rationale does not apply as in the case where C unlawfully and against the will of 
B prevents him from performing. Clerk & Lindsell, supra, note 31 at p. 408. [See 
now ibid. (15th ed. 1982), paras. 15-09, “ Other Direct Intervention ’—Gen.Ed.] 

59 We relate to later discovered contractual rights. If the discovered right is 
ownership, then, C’s “immunity ” is ineffective, unless his acquisition is of such 
nature as to subordinate even ownership. Cf. supra, note 11. 

60 [1952] Ch. 646, 694 (not considered by the other justices). 

61 (1890) 63 L.T. 514. . : 

62 Supra, note 31 at p. 365. 

63 Supra, note 31 at p. 341, note 2. 
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in saying “if it is continued” Jenkins L.J. is envisaging a continu- 
ance of some active dealing under the second contract, not just the 
acceptance of its benefits.“ Fleming, though admitting that this 
principle is well established in labour relations, is not willing to 
apply it elsewhere. ** 

Payne casts doubts as to whether the courts will approve the 
sweeping principle suggested by Jenkins L.J. and Batt suggests 
to limit it to contract of employment only.®” 

It should be noted that in the sphere of equity, the extended rule 
according to which good faith is to be examined even after the date 
of entering into the transaction applies in principle. The reason is 
that after C, the second transferee, has acquired knowledge of the 
prior transaction he cannot improve his position by successfully 
completing his right either by specific performance or by way of 
self help. If he insists on completing his right, he will be regarded 
as co-operating in the frustration of A’s right.®* 

No wonder that the cases of continuing employment and those 
of contracts over assets capable of specific enforcement are treated 
alike, for historically, they were both conceived as creating pro- 
prietary rights.® Yet, due to the radical change in the concept of 
labour relations and their transformation from property—through 
status—to pure personal contractual relations, the court construed 
the liability for continuing employment in a way that Professor 
Fleming terms as a “death blow.” The court ruled that a pre- 
requisite for imposing liability on the second employer is that the 
first employer proves that his employee would have returned to 
him but for the interference of the second employer.” Thus the 
modern concept of labour relations is devoid of the proprietary 





54 Supra, note 31, at para. 797, note 98. 

65 Supra, note 31 at p. 679. ; 

86 D. J. Payne, “The Tort of Interference with Contract ” (1954) 7 C.L.P. 94, 
105. 

67 F. R. Batt, The Law of Master and Servant (Sth ed., 1967, ed. G. J. Webber), 
p. 397 and note 6, 398. See also J. D. Heydon, Economic Torts (2nd ed., 1978), 
p. 31, who when dealing with the rule relates it only to employment contracts. 

68 According to the American school, good faith is to be examined until the 
date of completion of the transaction: A. W. Scott, The Law of Trusts (3rd ed., 
1967), IV, 2479, para. 311; Restatement of Trusts (2d), para. 311; Restatement of 
Restitution, para. 175. There are some exceptions to this rule: If the breach is 
completed before C has notice and no further act on behalf of the trustee is neces- 
sary, C is a bona fide purchaser, though before acquiring the legal title he received 
notice of the breach. Scott, idem. at 2483, para. 312, The English rule is some- 
what different: though good faith will be examined even after entering into the 
transaction, yet, if C succeeds in obtaining his title, he will gain priority: Snell, 
The Principles of Equity (27th ed., 1973, eds. R. Megarry, P. V. Baker), pp. 48-49. 

69 This concept was reflected by the availability of a restitutionary claim against 
third party who unlawfully benefited from the employee or from the property which 
was the subject-matter of the first contract; see Lightly v. Clouston (1808) 127 
E.R. 774; D. Friedmann, supra, note 27, pp. 527-529. It should be noted that a 
restitutionary claim is available even though a tort has not been committed as a 
result of the proprietary nature of a right; Friedmann, idem. at pp. 532 et seq., 536. 

70 Supra, note 31 at p. 679, note 8. 

71 Jones Brothers (Hunstanton) Ltd. v. Stevens [1955] 1 Q.B. 275. 
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features which once gave birth to the continuing requirement of 
innocence, and with the withering of the roots, there is no valid 
reason for maintaining the dry branch. Therefore, it is suggested 
that where no proprietary rights are involved, the sound rule would 
seem to be that the tort is not committed if the knowledge is 
acquired after entering into the conflicting transaction. 

The court in Swiss Bank did not relate directly to the question 
of after acquired knowledge but, ultimately it did come to a con- 
clusion firmly rejecting the endeavour to impose liability in this 
situation, holding that: 

“To say... that a person acquiring a property right with con- 
structive notice of a contract affecting it cannot rely on such 
property right to justify future interference with the contract 
is to introduce into the question ‘has a legal tort been com- 
mitted? ’ equitable concepts of notice designed to regulate the 
priority of conflicting property interests. Unless there are com- 
pelling authorities requiring me to do so, I would not be 
prepared to bedevil the tort with such equitable refinements.” 7? 


This might be a convincing attitude if the basic assumption is 
that A’s rights are purely contractual, as was assumed by the court 
in accordance with the De Mattos argument. Yet this conclusion 
would have been more persuasive had the court in Swiss Bank 
reached this result by relating to the other challenging authorities 
dealing with that problem. 

It is only where A’s right is governed by equitable doctrines, that 
tortious liability might be enlarged to accord with the lines of the 
equitable doctrine. Good faith will then be examined even after 
the date of entering into the transaction. If A’s right is first in time, 
then C, though acting in good faith whilst entering into the trans- 
action, cannot acquire the status of a good faith purchaser if he 
came to the knowledge later. A is still entitled to priority and C 
would not be justified in insisting on his right. It is only when equit- 
able doctrines are to be disregarded that the relevant time for 
examining knowledge will be the time of entering into the conflict- 
ing transaction. In summation: where the equity and tort liabilities 
overlap, that is, where C’s innocence is lacking, there should be 
uniformity in formulating C’s liability. 

One reservation is still needed: the suggestion to uniformly 
formulate C’s liability is apparent when the remedy sought is an 
injunction. This remedy paths the way for the specific performance 
of A’s right and it is obvious that the fact that A chose to sue in 
tort, need not impede his prior right. Yet, if, in addition, A wishes 
to sue in damages there could be circumstances where C might well 
raise the defence of justification. The case of Pritchard v. Briggs 
raises a somewhat similar problem: B granted A a right of pre- 
emption that was to be exercisable during B’s lifetime. Later, B 
gs a Se a 

72 [1979] 3 W.L.R. at pp.-223-224. 
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granted C an option to purchase the same property to be operated 
after B’s death. Both rights were duly registered. > 

This case did not, in fact, deal with a question of conflicting 
transactions because it is clear that whoever succeeds, the other 
claimant’s right extinguishes. Prima facie, A’s right is to succeed 
since it is earlier in time. C could operate his right only if it were 
not exercised by A. B decided to sell his property during his lifetime, 
whilst A purchased, and C’s right extinguished. 

This was the interpretation given at first instance where Walton 
J. granted priority to A, giving equal status to the pre-emption 
and option rights as property rights." 

Surprisingly, the Court of Appeal reached the opposite result. 
The reasoning inter alia was based upon the inferior nature of pre- 
emption right vis-à-vis option right and upon construing C’s option 
as limiting B’s power to affect any transactions during B’s life- 
time.™* Apart from serving as an illuminating example of the prin- 
ciple that a heavyweight right may override an earlier weaker right, 
this case raises the question whether in these circumstances A 
should be subject to tortious liability. 

Scrutinising the elements of the tort Goff L.J. reached the con- 
clusion that A was liable in tort and could not rely on justification. 
Templeman and Stephenson L.JJ. did not share this conclusion 
and their approach is preferable.’* The obscurity of the question 
of priorities was reflected by the fact that the two courts could not 
reach a common result. A was doing what he bona fide thought 
and what was approved by Walton J. to be a proper exercise of his 
right. Later, by virtue of the Court of Appeal’s decision, his right 
was inferior to C’s. In these circumstances C ought to have been 
satisfied with the property. A was acting under a mistake of law 
which—if not negating the element of knowledge—none the less 
should be regarded as a justification.”® 





73 [1978) 1 All E.R. 886. 

74 [1980] 1 All E.R. 294. A’s pre-emption right was registered, but it became an 
interest in land only when B offered to sell the property to A, but, then, it could 
not overcome C’s option registered—and being an interest in land since the day of 
registration—prior to the contract for sale between B and A. See Templeman L.J. 
at p. 329 and Stephenson L.J. at pp. 332-333. The opinion of Goff L.J. according 
to which a right of pre-emption remains a contractual one, and cannot be enforced 
against third party, even if the condition on which it depended was satisfied and 
even if registered, is not convincing. Furthermore, it is not compatible with the 
Manchester case [1901] 2 Ch. 37, on which he relied in reaching the conclusion 
that a pre-emption right is not an interest in land, since—as mentioned above—it 
was in the same Manchester case that a right of pre-emption was enforced against 
third party. For a critical note see H. W. R. W., “ Rights of Pre-Emption: Interests 
in Land? ” (1980) 96 L.Q.R. 488. 

75 It is hard to reach any definite conclusion, but implied in their approach is 
that A’s exemption from tortious liability derives from a justification ([1980] 1 All 
E.R. at pp. 331, 333). Walton J., who dealt with this problem on the assumption 
that C is to gain priority, exempted A on the basis of lack of knowledge ( [1978] 
1 All E.R. at pp. 907-908). 

76 The authorities on the point whether a mistaken belief as to owner’s right 
could exempt from tortious liability are not clear. For authorities imposing liability 
on the mistaken interferer: Read v. Friendly Society of Co-operative Stonemasons 
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Till now, we examined the relations of equitable and tort 
remedies on the assumption that the case is governed by both. How- 
ever, the question of the relations between injunction and damages 
can be raised when the case is solely governed by tort doctrines. 
Then, the problem is whether C’s after-acquired knowledge can 
exempt him from liability altogether. As a matter of fact, this 
question was raised in Swiss Bank. After the court had decided 
that C was not subject to liability under the De Mattos rule, the 
court reached the conclusion that C’s charge was void for illegality.’” 
That again led to the conclusion that A was entitled to the pro- 
ceeds of the security. In other words—if to use equity terminology 
—A’s right became prior. One has to admit that the word “‘ prior ” 
is misleading. If C’s charge is void no question of priority arises. 
There is only one right, namely that of A, and he is entitled to the 
proceeds of the charge. The situation is thus similar to that in 
Pritchard. In both cases the extinction of one right (though for 
different reasons) annihilates the problem of priorities. 

Then comes the liability-in-damages question. Does the fact that 
C’s knowledge was acquired after his entering into the conflicting 
transaction (which later on was declared as void) justify C as to his 
liability in damages? Browne-Wilkinson J.’s answer was negative. 
Thus the rule of liability followed the rule of priority: after-acquired 
knowledge serves as a justification only when C has a valid right. 
The justification gives his valid right priority over that of A and 
exempts him—as a matter of course—from a damages claim.” 

However, if C’s right is void, then there is no right to justify C’s 
interference. The question of after-acquired knowledge is irrele- 
vant, regarding the injunction because there is no valid transaction 
in relation to which the knowledge is examined in the different 
stages of its existence. Yet, the question of justification may still 
exist in the sphere of damages. In Pritchard A did not have a valid 
right, but he was excused as to liability in damages. Is there a 
convincing distinction between the two cases? In Pritchard A 
honestly believed he was not interfering with C’s right and gave 
evidence to that effect. In Swiss Bank, Browne-Wilkinson J. states 
that C simply took the risk without showing that he was acting 
under the honest belief that his right was prior to that of A, and, 
hence, was not able to give justifiable reasons for his interference.” 
of England, Ireland and Wales [1902] 2 K.B. 88, 96-97; Pratt v. British Medical 
Association [1919] 1 K.B. 244, 265, 266, For authorities exempting from liability: 
British Industrial Plastics Ltd. v. Ferguson [1938] 4 All E.R. 504, 511; [1940] 1 All 
E.R. 479. 77 See supra, notes 3, 5 and 56. 

78 But not always: there are cases where priority (from the point of view of tort 
doctrines) and liability rules are detached. The court may decide not to issue an 
injunction against C (thus actually granting him priority) but nevertheless, impose 
damages on him. Cf. supra, text accompanying notes 26-27. k 

79 [1979] 3 W.L.R. at pp. 230-231. See also infra, note 89. Yet, in the light of 
the final decisions of the Appellate Courts ( [1980] 3 W.L.R. 457; [1981] 2 W.L.R. 


893) one has to admit that C’s steps in taking the risk were wise. According to this 
final conclusion could it not be said that C had, from the outset, the honest belief 


in his prior right? 
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To conclude: after-acquired knowledge based upon a valid 
right constitutes an absolute justification and from the points of 
view of tort doctrines renders that right prior. After-acquired know- 
ledge which cannot be based upon a valid right is but a relative 
justification regarding only the damages claim and conditioned 
upon an honest belief as to the priority of the right. 


V. SOME REMARKS AS TO THE NEXUS AMONG THE DOCTRINES 


The same factual situation of knowingly entering into a conflicting 
transaction is dealt with by three doctrines; the equitable doctrine 
of priorities as applied to specifically enforceable obligations; the 
restrictive covenants’ rules regarding movables and immovables; the 
tortious liability of interference with contractual relations. Browne- 
Wilkinson J. assembled these doctrines correctly for they all deal 
with the same basic problem, namely, the effect of the obligation 
against third parties. Indeed, continental systems examined the factual 
situations dealt with by those doctrines within the framework of 
tortious liability.*° In English law the separate development led to the 
creation of distinct mechanisms partly overlapping, partly irreconcil- 
able and, above all, having mutual impact upon each other. 

That equitable doctrines influence tortious liability is evident in 
these respects: conflicting transaction is a mode of tortious inter- 
ference, notwithstanding that C did not induce the breach. The 
criterion of causal connection between B and C is thus identical to 
that which applies in the ambit of priorities; the mental require- 
ment is loose: though it is not constructive knowledge in the sense 
of negligent abstention from inquiry, yet, no actual knowledge is 
required. Some element of knowledge between actual and 
constructive knowledge suffices. 

That equity is ready and willing to grant protection to purely 
commercial obligations,*: is reflected in Browne-Wilkinson J.’s 
judgment and the authorities cited therein. The case of an option 
is but another example. Rights, which traditionally, are certainly 
not equitable, are enforced against third parties on equitable prin- 
ciples. If the case of an option can be regarded as similar to an 
estate contract to convey land, the case of a pre-emption right goes 
further. Turning again to the “extremely important and contro- 
versial ” "°? case of Manchester Ship Canal Co.,** the Chancery 
Court practically enforced a right of pre-emption upon B’s trans- 
feree. This case is a convergency of mutual influences of equitable 
and commercial doctrines: the Chancery Court protected non- 
property rights on the basis of Lumley v. Wagner,** the contractual 





80 See supra, note 8. 

81 See W. Goodhart and G. Jones, supra, note 15, not supporting this tendency. 
82 Per Goff L.J. in Pritchard v. Briggs [1980] 1 All E.R. at p. 305. 

83 [1901] 2 Ch. at p. 51. 

84 (1852) 64 E.R. 1209. 
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counterpart of Lumley v. Gye,®* which established the tort of inter- 
ference with contractual relations and which dealt with a contract 
of services. The influence is not unilateral. There is a continuing 
mutual reaction between the doctrines. 

Another example of the inter-relations between property doc- 
trines and the tort of interference with contractual relation could 
be served by the case of Midland Bank Trust Co. Ltd. v. Green.** 
B granted A an option to buy B’s land. This option had inadver- 
tently not been registered. B decided to frustrate A’s option and 
sold the property to C who knowingly engaged in B’s scheme. C’s 
right was duly registered. A argued that he was entitled to a 
priority and that C’s property was still subject to the option. The 
main discussion was devoted to the question of whether C could 
be considered a purchaser, as defined in section 20 (8) of the Land 
Charges Act 1925 for the purpose of section 13 (2) of the same 
Act, in the light of the inadequate consideration C had given. The 
trial court concluded that, in spite of the inadequate consideration, 
C was purchaser for money. In a majority decision the Court of 
Appeal held that C was not a purchaser for money and that A’s 
option was binding upon him. Apart from the point of considera- 
tion, Lord Denning M.R. and, especially, Eveleigh L.J., had a few 
general remarks as to the effect of tort liability on the question of 
priority. Lord Denning remarked that the priority provisions could 
not protect the fraudulent acts of C. Fraud in this context, is any 
transaction purported to frustrate the rights of innocent A. 
Eveleigh L.J., although with reservation and whilst unwilling to 
sever himself from the inadequacy of consideration factor, pro- 
posed to rely on the tort of interference with contractual relations, 
in order to restore the property to A.® The House of Lords upheld 
the trial court’s decision and granted priority to C. Considering 
Lord Denning’s dicta as to fraud, Lord Wilberforce remarked that 
the fraud on which A relied was the Jack of good faith on the part 
of C. However, the legislator excluded the element of good faith 
in establishing the priority system, and even a hard case cannot be 
a justification for the courts to change the law.** 

It is hard to deduce any definite conclusions from the majority 
observations in Midland Bank: Lord Denning’s and especially 
Eveleigh L.J.’s remarks were obiter. Furthermore, the fact that B 
happened to be A’s father and C A’s mother, does not present a 
clear-cut case, suitable for formulating revolutionary rules. But 
we may.say that the difference between the judges in the Midland 
case reflect two approaches which could be labelled as the legal 





85 (1853) 118 E.R. 749. 

86 [1978] 3 All E.R. 555 (Oliver J.); [1979] 3 All E.R. (C.A.) (Lord Denning, 
Eveleigh L.J.; Sir Stanley Rees dissenting); [1981] 1 All E.R. 153 (HLL.) (per Lord 
Wilberforce). 

87 [1979] 3 All E.R. at pp. 34, 37-38. See R. J. Smith, “Land Charges and 
Actual Notice: Justice More or Less Fanciful” (1980) 96 L.Q.R. 8. 

88 [1981] 1 All E.R. at p. 156. 
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approach (of the trial court, the minority view in the Court of 
Appeal and the House of Lords), and the equitable approach (the 
majority in the Court of Appeal). One cannot consider the majority 
in the Court of Appeal as trying to pave the way for the fall of the 
registration system which rejected the element of knowledge as a 
basis for fixing priorities where C’s right has been duly registered.°° 
Yet, Lord Denning’s and Eveleigh L.J.’s approach reflects a some- 
what inevitable and natural process: There will always be a trend 
in the law which chooses the more flexible rule, in order to deviate 
and circumvent the rigid one. When equitable rules were flexible 
enough, they were employed outside the traditional sphere of equity 
—e.g. in protecting commercial obligations—in order to mitigate 
the harshness of the law. °° 

The legislator in the land acts to some extent froze equitable 
doctrines regarding land transactions. Equity’s role as a major miti- 
gator of the law did not cease in the sphere of movables, but de- 
clined in the immovable sphere.*! Has this role been transferred in 
the present context to the tort of interference with contractual 
relations? 

It is clear that a result according to which C will gain priority 
under the land law, but will be subject to liability under tort doc- 
trines, is not desirable. The question is whether tort doctrines could’ 
change land principles which fix priorities irrespective of bad faith. 
The majority in the Court of Appeal was ready to change priority 
rules not in the case of a mere knowledge of A’s right but in the 
case of malicious interference, amounting to fraud, with his right.*? 

The House of Lords was not willing to take into account either 
knowledge of the prior right or an intention to frustrate that right. 


89 See also s. 199 (1) of the Law of Property Act 1925 and Hollington Brothers 
Ltd. v. Rhodes [1951] 2 All E.R. 578. Cf. Smith v. Morrison [1974] 1 All E.R. 957, 
at which the element of good faith was relevant, due to the non-registration of C’s 
right. Plowman J. was too tolerant toward C in these circumstances: C heard from 
A about his contract with B, but C preferred to adopt B’s version, attaching no 
validity to his contract with A. B’s version was fortified by the fact that C ob- 
tained from the Land Registry clear searches in respect of the property. Plowman 
J. concluded that C acted in good faith and was entitled to priority under the Land 
Registration (Official Searches) Rules 1969 (S.I. 1969 No. 1179). It is submitted 
that in this situation priority should be granted to A, though C might have been 
exempted from tortious liability had there been an additional action for damages 
on the ground of justification (cf. supra, text accompanying notes 73-79), 

£0 For a parallel phenomenon in French law see G. Ripert, Le Règle Morale dans 
les Obligations Civiles (4th ed., 1949), describing the impact of principles of 
morality on the dogmatic rules of civil law. 

91 Though still operating through the doctrine of estoppel: E. R. Ives Investment 
Ltd. v. High [1961] 2 Q.B. 379. See also Binions v. Evans [1972] Ch. 359 and infra, 
note 7. 

93 The dicta in Midland Bank [1979] 3 All E.R. 28, as to the possible impact of 
malice upon the effect of registration are no novelty. They can be traced back to 
the 1747 decision of Le Neve v. Le Neve, 27 E.R. 29, where notice amounting to 
fraud of A’s right overcame the registration’s effect of C’s right. See also Smith v. 
Morrison [1974] 1 All E.R. at pp. 971-972 adopting the explanation given to Le 
Neve in Re Monolithic Building Co. [1915] Ch. 643, 663-664, 669-670, according 
to which a mere notice will not do. The House of Lords in Midland Bank [1981] 1 
All E.R. 153, 158-159 rejected the decision of Le Neve as not a good law. 
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In both cases C will gain priority, and as an implied result will not 
be deemed as interfering unlawfully with contractual relations. The 
current result is that in this sphere, up to now the legal approach 
gained priority. 

Turning now to the doctrine of restrictive covenants, the tort of 
interference with contractual relations assumed therein an active 
role. 

In principle, the courts have been reluctant to subject C to a set 
of obligations to which he did not consent. This principle was the 
main obstacle to the development of the doctrine of restrictive 
covenants in immovables and movables. In the case of movables, 
for example, if A, a manufacturer, and B, a purchaser, enter into 
a transaction that B and all his sub-purchasers are to sell A’s pro- 
ducts at a certain price and C buys the product at the agreed price, 
there is no efficient legal machinery by which C can be forced to 
sell the product to D at the price dictated by the manufacturer. 
The interference with the contract between A and B does not result 
from the contract between B and C but from a further contract 
between C and D. In this respect the question is whether the con- 
tract between A and B can operate to impose positive contractual 
obligations on C. The unequivocal answer in English law was nega- 
tive, and the court in Swiss Bank rightly indicated that “the 
authorities on attempts to enforce performance of restrictive 
covenants by third parties do not bear directly on the question 
whether or not third parties can be restrained from interfering with 
the original contract.” °% Could the operation of the tort in this 
sphere at least partly remove the sting of the doctrine of restrictive 
covenants? In British Motor Trade Association v. Salvadori,” B 
was bound under a contract with A not to resell the car he bought 
from A within one year. C bought the car during that year, know- 
ing of the limitation, thus committing the tort of interference with 
contractual rights against A. The very act of contracting with B 
during that year, made C an interferer with A’s right. During that 
time, B was able to “regulate” C’s activities, yet both parties 
acted with the intention of frustrating A’s right. C was bound to 
limit his freedom of action and to abstain from entering into a 
transaction conflicting with A’s right. English law restrains from 
protecting A’s right where B is unable to regulate C’s activities. 
Therefore, if A can “attach ” B’s obligations towards him to that 
point of time where B and C still operate together, the law will 
impose liability on C. 

Two cases could serve as striking examples: in Sefton v. Tophams,** 
B, who bought land from A, undertook not to cause or permit 





93 For a general survey see Cheshire & Fifoot, supra, note 1 at pp. 450 et seq: 
The matter has since been the subject of legislation. 

94 [1979] 3 W.L.R. at p. 222. 

95 [1949] 1 All E.R. 208. 

96 [1965] Ch. 1140. 
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the land to be used for purposes other than horse-racing. B entered 
into a contract for sale of the land to C who knew about the 
above restriction but planned to erect on the land, in contravention 
of the agreement between A and B. A sought an injunction against 
both B and C. The trial judge, Stamp J., granted the injunctions 
on the grounds that the contract between B and C was a threat 
of breach of A’s contract by B and as against C for inducing a 
breach of contract between B and A. The Court of Appeal affirmed 
the decision of Stamp J., but based it on other grounds with regard 
to the injunction against C. It emphasised that by conveying the 
land to C with knowledge of his intended use of the land, B 
would be releasing the control they had then and were bound by 
their covenant with the plaintiff to exercise over it and would 
therefore be “ permitting ” the prohibited user. As to C—the majority 
held that though C did not commit the wrong of interfering with 
A’s contractual right, for A’s failure to establish any damage flowing 
from C by his contract with B, yet, A would be entitled to an 
injunction against C, in order to safeguard his rights against B, 
according to the rule in Manchester Ship Canal Co.” Sellers L.J. in 
a dissenting opinion as to the grounds for granting injunction against 
C, held that C committed the tort of interfering with A’s contractual 
rights. - 

The House of Lords dealt solely with the question of “ breach,” 
and the majority held that B had not broken the covenant by the 
sale to C. The sale itself was not a breach and since, by parting 
with the land, B lost control over its use, it could not be said that 
he permitted the subsequent user by C.°° 

The second decision is Esso Petroleum Co. Ltd. v. Kingswood 
Motors (Addlestone) Ltd.** A and B entered into a contract accord- 
ing to which A was to become the sole fuel supplier of B. In 
addition, the parties agreed that if B was to transfer the premises 
or business, he should notify A and procure the transferee’s con- 
sent to becoming B’s substitute concerning the fuel supply. The 
land was transferred to C without the required notification to A. 
C, who was aware of the facts, was held liable for interfering with 
A’s contractual rights. 

The decisions of Sefton and Esso Petroleum revert us to those 
restrictive covenants’ authorities which emanated from the cele- 
brated decision of Tulk v. Moxhay.’ In its earlier stage of develop- 
ment the: courts proceeded solely upon the mental element as a 
basis for liability. Thus, a meeting point was established between 
the decision of Lumley v. Gye? in its later stage, where courts 
were ready to impose liability not for procuring breach of contract 


97 [1901] 2 Ch, 37. 

98 [1967] 1 A.C. 50 (Lord Reid and Lord Wilberforce dissenting). 
99 [1974] Q.B. 142. 

1 (1848) 41 E.R. 1143. 

2 (1853) 118 E.R..749. 
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but for merely knowingly entering into conflicting transactions and 
the rule of Tulk v. Moxhay where the court subjected C—who know- 
ingly entered into a transaction conflicting to a prior right—to A’s 
tight. Thus, for instance, in Luker v. Dennis,* the court ruled that 
C, the purchaser of a public house from B, was bound to buy beer 
from A, towards whom B was under a contractual duty to buy beer 
exclusively. This decision carried the Tulk v. Moxhay rule to its 
extremes, the unavoidable result being the immediate decline of 
this doctrine by shifting the basis of it from C’s knowledge to the 
existence of A’s adjacent land.* 

Indeed, in Sefton and in Esso Petroleum there were some argu- 
ments regarding the rule in Tulk v. Moxhay, as it developed later, 
but the court in Esso, as the trial court, and the Court of Appeal 
in Sefton did not consider the rule in Tulk v. Moxhay as an 
obstacle for denying A a cause of action against C. 

Although there is a basic distinction between these rules, as was 
pointed out in the Swiss Bank decision, one cannot disregard the 
similarity in the conceptual basis routed in both of them. The 
Sefton and Esso decisions may serve as illustrations for bridging 
these two doctrines. In both cases A attempted to use a legal device, 
in order to compel C to comply with the restrictions in A’s favour. 
In Sefton, A imposed an obligation on B which made him respon- 
sible for C’s plans. The sale to C—who had building plans on the 
land—rendered B according to the decisions in the lower court ‘and 
the Court of Appeal liable for breach of contract. As long as B 
owned the land, he was still able to control its use, and to ensure 
that the obligation to A was complied with. Therefore, he was en- 
joined from effectuating the sale, and so was C.’ This legal device 
was finally not successful in the light of the House of Lords’ 
approach. It did succeed in Esso: A compelled C to have fuel 
exclusively from him, by making the validity of the transfer of the 
land from B to C conditional on a prior notification to him. This 
enabled A to make C a party to an agreement with him, and 
removed any possibility of C and B being released from A’s yoke. 
If B were to notify him, C would probably be legally bound by 
virtue of an agreement between A and himself. If B did not notify, 
then, the transfer between B and C could be set aside. 

Why did A succeed in Esso and fail in Sefton? In Esso (as in 
Salvadori) the injury to A’s contractual right was made by the very 


3 (1877) 7 Ch.D. 227. 

4 See Rogers v. Hosegood [1900] 2 Ch. 338. For a general survey see Cheshire’s 
Modern Law of Real Property (12th ed., 1976, E. H. Burn, ed.), pp. 597-599; R. H. 
Maudsley and E. H Burn, Land Law: Cases and Materials (3rd ed., 1975), 689-693. 

5 In the light of the result of Sefton ({1965] Ch. 1140) it is submitted that as to 
injunction (as opposed to damages) the ambit of the tort of interference with 
contractual relations becomes wider for it is established even without proving that 
the interference of C caused damage to A (this point was not dealt with by the 
House of Lords). Equitable doctrines which do not necessarily take into account 
the element of damage in shaping C’s liability, are easily traced. 
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transaction between B and C which purported to frustrate A’s 
right by not notifying him. In Sefton the transaction between B 
and C did not constitute per se a breach of A’s right. Only the 
subsequent user by C might damage A’s right, but then, B would 
loose control over the land and would not be considered as per- 
mitting it. Thus, B was not breaking this contract and, as a result, 
C was not interfering with A’s right.° The House of Lords avoided 
the enforcement of a covenant against a purchaser through tort 
law, where it could not have directly been done according to the 
normal equitable rules about restrictive covenants.’ The decision 
in Esso did not avoid such an enforcement. 

The broad representation of the doctrines of English law em- 
ployed in protecting contractual rights raises some afterthoughts 
as to the development of each doctrine. In the mid-nineteenth 
century, along the traditional equitable doctrine granting protection 
to specifically enforceable rights, three distinct doctrines emerged 
which ostensibly had nothing in common: the doctrine of Tulk v. 
Moxhay; the tort of interference with contractual relations in 
Lumley v. Gye and the doctrine of De Mattos v. Gibson. The fact 
that the three doctrines emerged almost concurrently, might be a 
matter of a mere coincidence, but, on the other hand, it might not: 
the contractual relations were in the process of acquiring powerful 
status as a source of wealth and called for efficient protection.® Yet, 
each of these doctrines was doomed to a different fate. 

The principle of Lumley v. Gye developed unimpeded and won 





6 Yet, there is a tendency to the effect that the tort of interference with con- 
tractual relations may exist even without a breach: Torquay Hotel Co. Ltd. v. 
Cousins [1969] 2 Ch. 106. But that case concerned a conceptual breach coupled with 
an exemption clause. 

7 P. B. Fairest, “ & Covenants Affecting Land ” [1965] C.L.J. 38, 210; “ Covenants 
affecting Land—the Last Hurdle” [1966] C.L.J. 169. A proposal for using the tort 
in this field was made by Megaw L.J. in Binions v. Evans [1972] Ch. 359; B has 
allowed A to use his property. B sold the property to C expressly subject to the 
contract between A and B. C was held subject to B’s contract on tenancy concepts. 
Yet, Megaw L.J. remarked that in these circumstances C would be guilty of the 
tort of interference with contractual relations, though pointing at some possible 
difficulties concerning Land Law (idem. at p. 371). If the tort is to be used to 
bind C to any contractual licence entered into by A and B, which C is aware of, then, 
this proposal is far reaching. Yet, this case bears special attributes. The fact that C 
expressly agreed to be subject to A’s right renders him closer to a contracting 
party, and his refusal to let A continue the use of the property is more of a breach 
of contract than just interfering with its breach. The problem is that C did not 
obligate himself towards A, rather towards C. It could thus be said that C and B 
made an agreement for the benefit of a third party—A. This institution, however, 
is not being recognised as conferring upon A an independent cause of action 
against C. Yet, reason and justice compel the result the court has reached. For 
the close relations between trust device and doctrine of privity regarding claims 
of third parties to enforce contracts made for their benefit, see Treitel, supra, Law 
of Contract (Sth ed., 1979), pp. 463 et seq. For a comment on Binions, see R. J. 
Smith, “ Licences and Constructive Trusts— The Law is what it ought to be’” 
(1973) 32 C.L.J. 123; J. A. Hornby, “ Tenancy for Life or Licence” (1977) 93 
L.Q.R. 561. 

8 To the proprietary nature of contract rights in the context of restitution, sce 
D. Friedmann, supra, note 27, pp. 513 et seq. 
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undisputed recognition. It might well be that the fact that Lumley 
v. Gye involved a contract of employment, accelerated the creation 
of the tort, because the court was faced with a set of facts analo- 
gous to the contract of services which was efficiently protected by 
the tort of loss of services. Thus, the court did not hesitate in 
extending this protection to a similar factual situation. This was 
probably the last important function of the tort of loss of services. 
The flourishing of the tort of interference with contractual relations 
symbolises the demise of the tort of loss of services, which reflected 
an anachronistic social and legal order.° 

Paradoxically enough, a great number of contracts of employ- 
ment which were the driving power for the creation and develop- 
ment of the tort, are no longer protected by it. The over-protective 
attitude of the courts allowing almost no justification for inter- 
ference with contractual relations, forced the legislator to intervene. 
Legislation, nowadays, governs the field of labour disputes, giving 
immunity to acts interfering with contracts of employment and 
other contracts made in contemplation or furtherance of a trade 
dispute. ° 

The rule of Tulk v. Moxhay underwent several changes until it 
was confined to the sphere of the protection of an equitable, nega- 
tive easement, yet, to some extent it won a new revival partly 
through the tort of interference." 

The doctrine of De Mattos v. Gibson had the most complicated 
and radical fate. Created without relying on a solid authority, it 
passed from recognition to rejection,!? till it found its proper place 
as an application of the tort of interference with contractual rela- 
tions.'* Its destiny partially fits the witty description of Cardozo J. 
of the strength of the common law as rooted in “its cautious 
advance and retreat a few steps at a time,’’** except that the 
advance and retreat of the De Mattos v. Gibson rule was far from 
being cautious. 

No wonder equitable doctrines employed for the protection of 
obligation are now channelled through the tort of interference with 


9 The Law Reform Committee 11th Report, Cmnd. 2017 (1963) proposed to 
abolish this tort. 

10 Trade Union and Labour Relations (Amendment) Act 1976, See N. W. L. Ltd. 
v. Woods [1979] 3 All E.R. 614. For a reluctant approach towards expanding the 
immunity based on the interpretation of the Employment Act 1980, s. 17, see 
Hadmor Productions Ltd. v. Hamilton [1975] 2 All E.R. 724 (C.A.), actually 
granting protection to a commercial expectation. [See now The Times, February 
16, 1982, H.L.—Gen.Ed.] 

11 And party through estoppel. Cheshire, Modern Law of Real Property, p. 586 
and supra, note 91. 

12 See the remarks of Diplock J. in Port Line Ltd. v. Ben Line Steamers Ltd. 
[1958] 2 Q.B. at p. 165. 

18 The court in Swiss Bank ( [1979] 3 W.L.R. 201) actually accepted the sug- 
gestions of Professor Treitel in his 1958 article ( (1958) 21 M.L.R. 433) which are 
labelled by Clerk and Lindsell, supra, note 31 at p. 407, para. 797, note 98 as 
ingenious, if heterodox. 

14 B. N. Cardozo, The Growth of the Law (1927), pp. 5, 6. 
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contractual relations. The obligation has a direct self-protective 
means. Its need for reliance upon equitable doctrines is Jess acute 
than it used to be. Furthermore, the expanding scope of the tort 
of interference is sufficiently broad, to assist those equitable doc- 
trines that once—and even now—have ‘been augmenting the pro- 
tection of contractual obligation. The important function of the 
tort of interference with contractual relations was well appreciated 
and clearly exposed in Browne-Wilkinson J.’s decision. 


Dr. NILI CoHEN-GRABELSKY * 





* Lecturer in Law, Faculty of Law, Tel Aviv University. 


THE PRIVATE LAW OF PUBLIC TRUSTS 


J. INTRODUCTION 


THE Charity Commission, in one of its annual reports: informed 
us of the substance of its memorandum of evidence submitted in 
response to the Law Reform Committee’s Consultative Document 
on The Powers and Duties of Trustees.? In this memorandum, we 
are told, the Charity Commission “ emphasised the essential dif- 
ferences between charities and non-charitable trusts, and identified 
the consequences in law for charity and other trustees.”° An 
admirable approach, as most people will surely agree. The distinc- 
tion between the private and public domain is immanent in the law 
of trusts if in no other area of English law. As the Charity Com- 
mission explains, ‘ charities exist to benefit a public class... and 
not private individuals, as in the case of a private trust; benefit is 
at the discretion of the trustees and no eligible person can claim. 
benefit as of right; and charities may exist in perpetuity and do not 
fail when their objects can no longer be carried out.” 

But there is one subject in which the Charity Commission does 
not seem to have emphasised the differences between charities and 
non-charitable trusts, and identified the consequences in law for 
charity and other trustees: trustee investments. Indeed, the Charity 
Commission, in the very Annual Report in which it remarks on 
the desirability of drawing this distinction, reproduces its standard 
guide for trustees on trustee investments ë in which the significance 
of charitable status hardly obtrudes at all (with the obvious excep- 
tion of the common investment scheme); and the summary the 
Charity Commission gives of its memorandum of evidence refers 
only to the possibility of widening the range of authorised trustee 
investments. In other words, the Charity Commission seems to have 
assimilated the rules on investments in private and public trusts 
without much reservation. 


II. INVESTMENTS BY CHARITABLE TRUSTS: Two ISSUES 


However, questions are now being posed about charitable invest- 
ments which challenge this apparent assumption. These questions 
concern both when charities may invest, and how they may invest. 
Professor Chesterman presents both of these questions in his stimu- 


1 Annual Report of the Charity Commission for 1978, H.C. 94 (1979-80) paras. 
8-10. 

2 Law Reform Committee, Sub-Committee on the Powers and Duties of Trustees, 
Consultative Document (1978). The final report is expected in the autumn. 

3 Annual Report, p. 7. 

4 C}. C. Harlow, “ ‘Public’ and ‘ Private’ Law: Definition without Distinction ” 
(1980) 43 M.L.R. 241-265, 

5 Annual Report, pp. 52-59, Appendix C by the Official Custodian. 
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lating book on charities. He is prompted to ask the first question— 
when may charities invest—partly because of a general trend for 
an increasing proportion of charitable funds to be invested,’ and 
partly because of the particular instance of a charity known as St. 
Dunstan’s which had what has been regarded as an exceptionally 
high ratio of investment to expenditure, namely, £144 million cur- 
rent assets as opposed to £1? million current expenditure.* The 
second issue—how should charities invest—is raised by his com- 
ments on the investment policies of the Church Commissioners. 
The Church Commissioners, who have a share portfolio of about 
£300 million, announced that they would boycott companies directly 
or indirectly connected with South Africa, involved in the arms 
trade, gambling, distilling, tobacco, newspapers, publishing, broad- 
casting, theatre and films.” Quite a sizeable blacklist. It prompts us 
to ask: what is the legal position of charitable trustees who wish to 
take non-commercial considerations into account in making 
investments? 

Professor Chesterman canvasses three possible sanctions against 
excessive investment—cy-prés, investigation by the Charity Com- 
mission and withdrawal of fiscal relief. (The “ law against accumu- 
lations ” is of no real help. Although it applies just as much to 
charities as to private trusts, it only prohibits accumulations that 
go on for too long, not a disproportionate amount of accumulation.) 
In relation to the second issue, ethical investment, Professor 
Chesterman simply remarks that trustees may not be able to make 
investments that are incompatible with their charitable object. But 
in neither case does he make any dogmatic statement of what the 
law is. Perhaps the law on both issues is unclear because it has 
taken insufficient account of the significance of charitable status; 
and perhaps its clarification will require a precise answer to the 
broad question indicated by the Charity Commission, namely, how 
far can and should rules on private trusts be stretched to cover 
public trusts as well? It is in the hope of demonstrating this that 
these two issues relating to charitable investments are discussed 
below. 


1. The Balance between Investment and Expenditure 


What holds the balance between the investment and distribution of 
charitable funds? The rules are complex, but the main consideration 
is the settlor’s intentions. Intention is relevant at two stages. 
Trustees are under a basic duty to invest capital and spend income. 
Intention is relevant here, because it is used to draw the vital 
distinction between capital and income. But the basic duty to invest 


6 M. Chesterman, Charities, Trusts and Social Welfare (1979). 
1 Ibid. at pp. 94-95. 

8 Ibid. at pp. 376-381. 

9 Ibid. at p. 291. 
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capital and spend income is not the end of the matter. Refinements 
upon—or rather, exceptions to—the basic duty are provided in the 
shape of powers. Intention is relevant at this stage too, to determine 
the circumstances in which the powers may be exercised. 


(i) Duty to Invest Capital and Spend Income 


(a) The duty. The duty to invest capital is so well established 
that there is scarcely a good authority for it. Att.-Gen. v. Alford, 
for instance, really turned on the question of for what rate of 
interest the trustee was liable, given that he was in breach. The 
duty is implicit in leading cases—Saunders v. Vautier, as much as 
Howe v. Earl of Dartmouth.) It applies to charities as much as to 
private trusts—the duty is not, after all, dependent on the existence 
of future interests.** The duty to disburse income is more directly 
supported by authority, for instance, Re Gourju’s Will Trusts ‘* and 
Re Allen-Meyrick’s Will Trusts, both occasions on which it was 
held that trustees might not retain income for investment in the 
absence of any special power to do so. 

(b) The distinction between capital and income. The next step 
is to establish how the distinction between capital and income is to 
be drawn.*® That may sound rather simple-minded. Anybody knows 
what is capital and what income. Unfortunately, anybody can be 
confounded, as company law and tax law have shown. 

Whatever the true basis of the distinction it does not normally 
cause much bother in private trusts. Any transfer of property by 
the settlor is assumed to be “ capital,” any profits on it “ income.” 
Exceptionally, problems have arisen over certain types of proceeds 
of trust property—produce of land compensation for damage to 
land, distributions received by virtue of a shareholding.” But those 





10 (1855) 4 De. G.M. & G. 843. 

11 (1841) Cr. & Ph. 240. 

12 (1802) 7 Ves. 137. 

13 Learoyd v. Whiteley (1887) 12 App.Cas. 727, 732 per Lord Halsbury, obiter. 

14 [1943] Ch. 24. 

15 [1966] 1 W.L.R. 499; and see also Re Lockers Settlement Trust [1977] 1 
W.L.R. 1323. 

16 Charity’s name for capital is “ permanent endowment ”—Charities Act 1960, 
s. 45 (3). Certain transactions relating to the permanent endowment are subjected 
to supervision by the Charity Commission (s. 29) but this provision does not affect 
the law on duties and powers to invest or spend. 

17 Here the cases are confused. Thus on the one hand, in Earl Cowley v. Welles- 
ley (1866) 35 Beav. 635, Sir John Romilly M.R. relied on “regularity” as the 
criterion: thinnings of a plantation represented income when cut in the usual and 
ordinary course, capital if not so cut; similarly, minerals taken from the land 
represented income if the land had been regularly mined in the past, not so other- 
wise. The reporter in his headnote emphasises that it was the settlor who had been 
regularly doing these things before the establishment of the trust: but the Master 
of the Rolls placed no weight on this. On the other hand, compensation for damage 
to land has been held to represent income if the tenant for life was unimpeachable 
for waste—thus, Re Williams [1922] 2 Ch. 75, Re Lindsay [1941] Ch. 170 and Re 
Pomfret [1952] Ch. 48. In these cases, the court is using the settlor’s intention as 
tho criterion, since the tenant for life is only unimpeachable for waste by virtue of 
an express clause in the trust. (Re Thompson [1949] Ch. 1 is unremarkable, since 
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are all rather special situations. Normally the distinction seems to be 
straightforward in private trusts. But just because this is so in 
private trusts, it does not mean that it is also so in public trusts. 
Unlike the private trust, the character of the initial transfer is what 
is contentious. There are important factual differences between 
private and charitable giving. The private trust usually only has one 
settlor; the transfer of property is an isolated event. Public trusts 
have or may well aspire to a large number of donors and an even 
larger number of donations, varying greatly in amount. Motives 
may be quite different. The benefactor may positively want his 
money to be spent at once: he gives to a charitable organisation 
because it is in a better position than he to locate suitable recipients 
of his bounty. That motive is unlikely in the private settlor, except 
perhaps the settlor of a large discretionary trust. Is every £5 or 5p 
contributed to Oxfam “‘ capital,” which must be solemnly invested? 

Perhaps surprisingly, the practitioners’ books on charity law do 
not deal with this point directly. However, the legal position seems 
to be as follows.?* If the donor. directs whether his donation should 
be treated as capital or income, the trustees are bound by his direc- 
tion.?® If he gives no direction, it will be assumed that the donation 
is meant to be held according to the governing instrument of the 
charity, under the rule in Att.-Gen. v. Mathieson.” The governing 
instrument is decisive either because the trustees had implied 
authority to draw it up?! or because it is best evidence of the 
donor’s intentions.?2 Once the governing instrument is drawn up, 
it may not be unilaterally altered by the trustees. 

If this analysis is correct, it is obviously of critical importance 
to know what sort of words will amount to a “direction” that 
money is to be treated as capital or income. The answer is that the 
law seems to lean over backwards to find an express direction on 
the part of the donor that money be treated as capital. 

This is demonstrated by the case of Att.-Gen. v. Belgrave Hos- 





v 


the settlor specifically defined “ income” as “ annual produce”: compensation for 
damage represented capital because it did not accrue annually.) The position where 
the receipts arise by virtue of a share holding is that trust law adopts the classifi- 
cation of capital and income made for the purposes of company law. This may be 
rationalised on the grounds that the settlor, by permitting or directing investment 
in shares has impliedly accepted the classification of company law (Bouche v. Sproule 
(1887) 12 App.Cas. 385, 397), although the existence of the statutory powers to 
invest makes this a little forced. 

18 See further A. H. Withers, “ Mixed Charities” (1956) 100 S.J., 897-904 at 
pp. 899-900. 

19 It is therefore possible for a charity to subsist entirely on income as where 
the trust is of a covenanted sum, to be paid and disbursed annually. See Evidence 
to the Expenditure Committee, Charity Commissioners and Their Accountability 
(1974-75) H.C. 495, p. 288. Such charities would be excused from registration. 
Charities Act 1960, s. 4 (4) (o). 

20 [1907] 2 Ch. 383. A copy of the governing instrument is required for a charity 
to register, p 

21 Ibid. at p. 394 per Cozens-Hardy M.R. 

22 Re Orphan Working School and Alexandra Orphanages’ Contract [1912] 2 
Ch. 167, 180 per Parker J. 
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pital.” The hospital operated a fund-raising scheme whereby any- 
body who gave the hospital £1,000 was entitled to name a bed—to 
have a plaque, inscribed with a name, placed over a bed. The testa- 
tor duly left the hospital £1,000 in his will, “ to found a bed there 
to be called ‘the Eleanor bed.’ ” The hospital named one of its 
beds “the Eleanor bed”; and then paid £500 in reduction of its 
overdraft and £500 into its current account. The Attorney-General, 
at the instigation of the Charity Commission, sought a declaration 
that the hospital was bound to invest the legacy as capital. The 
hospital argued that its scheme offered donors only the power of 
naming a bed, and that the testator had been persuaded to leave 
the money because of the hospital’s financial embarrassment. Un- 
fortunately from the hospital’s point of view, that was neither here 
nor there. The will had to be construed as it stood. The hospital 
also argued that “found ” could not mean that only the income 
was to be used for the maintenance of a particular bed, since the 
annual cost of a bed exceeded the income of £1,000. Swinfen-Eady 
J. held that to “ found” meant that the money was capital, whose 
interest was to be used for the partial maintenance of an existing 
bed. 

The result is nonsense. The practical administration of scarce 
hospital funds was being stymied by the vagaries of draftsmanship 
which happened to dress up the purchase of a memorial in an 
awkward euphemism. As Roxburgh J. recognised in Re Ginger,” 
no hospital could seriously be expected to keep a separate account 
in respect of each of its beds. Perhaps we may blame the rule ex- 
cluding extrinsic evidence of testamentary intention and hope for 
the best. For unfortunately this is not just a sterile academic point. 
Modern charities also use this fund-raising device. 

It seems likely, therefore, that the Mathieson rule will only 
operate on completely taciturn donations. But even this rule is not 
without its peculiarities. Not merely that the donor is presumed to 
intend the legal minutiae of a trust deed drawn up by experts **— 
that, after all, is a fairly standard legal fiction—but that he 
apparently intends it all irrevocably. 


(ii) Powers to Spend Capital and Invest Income 


The powers available to private trusts are well known. In addition 
to express powers, there are statutory powers under sections 31 and 
32 of the Trustee Act 1925. (There are also judicially conferred 
powers, but they are of less practical importance.) But what powers 
are available to public trusts? These are more obscure.’® In the 





23 [1910] 1 Ch. 73. 

24 [1951] 1 Ch. 458. 

25 Thus, the deed for the Aberfan Disaster Fund was drawn up by a Q.C. in 
close co-operation with the Charity Commission. 

26 ss. 31 and 32 do not apply—they are to be exercised in favour of a person 
“ with an interest ” or “ entitled.” 
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absence of an.express power, the charity must, in order to spend 
capital, resort to section 23 (4) of the Charities Act 1960; if it 
wishes .to invest income, its best hope is the little-known case of 
Att.-Gen. V. Love.?" 

(a) Power to spend capital. Section 23 (4) of the Charities Act 
1960 confers upon the Charity Commissioners the powers, inter 
alia, to authorise expenditure of capital and to require recoupment 
of capital out of income.?® However, the Charity Commission’s 
interpretation of this subsection is a fairly restrictive one.?* The 
Commission conceives of the subsection as being designed to, cover 
the situation where charities holding land need to spend capital on 
the upkeep of the buildings. This was the purpose of section 30 of the 
Charitable Trusts Amendment Act 1855,°° a precursor of section 
23, but the present provision is cast in general terms. The Charity 
Commission then goes on to éxplain that its practice is not to 
authorise expenditure of capital without requiring its recoupment. 
It recognises that this imposes greater stringency on charities than 
exists for private trusts. What is the justification for this? The 
Commission’s policy “is intended to secure permanent survival of 
the charity even at the cost of some temporary restriction of present 
activities,” because “charities, unlike private trusts, are intended 
to last for ever.” Wonders of ratiocination. Because charities may 
last for ever, they must be meant to. Charities are there to be 
there, not to do anything so hopelessly idealistic as relieve poverty, 
advance education or religion, or achieve other purposes judicially 
selected as beneficial to the community. If all that the Commission 
is saying is that capital is not normally meant to be spent, the point 
is that it was presumably to provide some sort of exception to that 
that. the section was drafted as it was. The Commission’s other 
argument in favour of a restrictive interpretation of section 23 (4) 
is that it protects the interests of future beneficiaries. That is all 
well and good providing that there are going to be future bene- 
ficiaries. But what about the once popular but now declining 
charity? A religious charity, for instance, may wish to sell one 
church and its land and use the proceeds to restore another church 
whose fabric is beginning to crumble.” But the Commission takes 
a strict view of when that should be permitted, because the effects 
of maintenance and repair cannot be expected to endure indefini- 


27 (1857) 23 Beav. 499. 

28“... the directions which may be given by an order under this section shall 
in particular include directions for meeting any expenditure out of a specified fund, 
for charging any expenditure to capital or to income, for requiring expenditure 
charged to capital to be recouped out of income within a specified period, for restrict- 
ing the costs to be incurred at the expense of the charity, or for the investment of 
money arising from any transaction.” 

29 Annual Report of the Charity Commission for 1963 (1963-64) H.C. 298, paras. 
44-65, especially para. 57. No statement was made on the purpose of the clause at 
committee stage in either House. 

30 18 & 19 Vict., c. 124. 

31 See Evidence to the Expenditure Committee, p. 193. 


VoL. 45 (3) : 2 
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tely. Nor, with respect, will the congregation, when the church roof 
admits rain and snow. A timely exercise of the power under section 
23 (4) might even reduce the need for cy-prés, although the Com- 
mission probably rightly regards it as outside the scope of the 
section to allow a charity to wind itself up by spending capital.*? 

(b) Power to invest income. Is there any implied power to accu- 
mulate surplus income? There is presumably a power to make 
short-term investments within the accounting period—investments 
pending distribution. Such a power may presumably be implied 
from the duty to safeguard trust property.** The more interesting 
question is whether charity trustees may retain investments beyond 
the accounting period. Must any charity which has a surplus of 
income at the end of the year apply for cy-prés? ** Tudor °** gives 
an authority for an implied power to accumulate: Att.-Gen. V. 
Love. What was said was admittedly very brief, and apparently an 
afterthought. The report runs **: 


“The Master of the Rolls afterwards added: ‘ What I mean is 
that the cy-prés doctrine would only apply if there should be a 
fund accumulating beyond the objects to which it was originally 
devoted: but in all charities for repairs, it is to be observed that 
they are of a very uncertain character; one year they may be 
very large and another very small and I should not consider 
the doctrine of cy-prés applicable in every case of a surplus.’ ”’ 


This suggests that there is an implied power to accumulate in any 
charity where the demands made upon it are of ‘‘a very uncertain 
character.” Those words “ of a very uncertain character ” are worth 
noting. In one masterly aside in Att.-Gen. v. Love Sir John 
Romilly perceived what the Charity Commission has failed to per- 
ceive in two well-considered statements in official publications: 
that there comes a point when guessing at the donor’s extremely 
elusive intentions should give way to paying attention to the needs 
of the charity. ` 


(iii) Problems with the Donor’s Intention as a Criterion 


It is not surprising if what some see as “ excessive ” investment 
by charities may sometimes occur, given the current interpretation 
of the relevant law. The initial treatment of money as capital or 
income is based on the donor’s intentions, which are rather readily 
assumed to be in favour of money being treated as untouchable 


32 Hence its limited proposal to deal with the impasse created where a charity’s 
funds are too small to be of use but equally too small to support an application for 
cy-prés. See Evidence to the Expenditure Committee, pp. 330, 362-363, 371. , 

‘33 Cf. Stafford v. Fiddon (1857) 23 Beav. 386; Administration of Estates Act 
1925, s. 33 (3). 

34 Cf. ILR.C. v. Helen Slater Trust Ltd. [1981] 3 W.L.R. 377, 385 semble duty 
to invest surplus income (per Oliver L.J. obiter). 

35 Tudor on Charities (6th ed., D. H. McMullen, S. G. Maurice & D. B. Parker, 
eds., 1967), p. 301. 

38 (1857) 23 Beav. 499, 507. 
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capital; and the needs of the charity are only allowed to upset this 
classification in order to allow investment of income, not to allow 
expenditure of capital. But is this emphasis on intentions, actual 
or presumed, right? 

There is, it is true, an argument in favour of the ereat emphasis 
on the donor’s intentions, and one adduced by the Charity Com- 
mission in the context of ‘cy-pres. ‘This argument is that meticulous 
observance of the donor’s intentions encourages charitable giving. 
Of ‘course, the empirical basis for this has yet to be supplied. For 
all we know, what Sir Charles Kimber said in his comments on the 
Charity Commission’s attitude to cy-prés (which he was criticising 
as being too restrictive) may be much nearer the truth: that there 
are few more effective deterrents to charitable giving than the im- 
potence and irrelevance of existing charities.*? But whatever the 
merits of the Commission’s argument in relation to cy-prés, it 
should not be transposed unreflectively to the issue of the balance 
between investment and expenditure. Intention as to the precise 
nature of the charitable object is obviously much more important 
than intention as to the means of achieving that object. 

- It is arguable that even express intentions as to the means of 
achieving the charitable object ought not necessarily to be conclu- 
sive. Intentions are in their nature particular, related to a given set 
of ‘circumstances. If that is so in respect of ends (and it has been 
pertinently asked: what is cy-prés to the redemption of those cap- 
tured by Barbary pirates?) how much more so is it in respect 
of means. Donors’ individual intentions concerning the balance 
between investment and expenditure may deviate markedly both 
from cumulative intentions and the public interest. The donor’s 
apparent dedication of capital may be made in blissful ignorance 
of the present or future financial structure of the charity. For in- 
stance, the RSPCA, it seems, relies more on legacies for funds, 
the Royal British Legion more on its annual “ poppy day ” appeal.** 
The chances are that under the law as at present interpreted the 
latter charity will have greater liquidity than the former. Regulation 
of the charity’s finances may therefore be a little arbitrary. 

- There is a stronger case for dispensing with the idea of the 
donor’s presumed intentions—intentions he probably never pos- 
sessed *® and might well not have regarded himself as in a position 
to form, had he been given the opportunity. If it is the policy of the 
law to lean in favour of investment—to be “ capitalist’ in the 
strict sense—then it would be better if it were openly displayed 
rather than wrapped up in whimsical presumptions. Presumptions 
about intention: maybe very appropriate in the regulation of 
private trusts. They are uch less appropriate to public trusts. . 


37 Evidence to the Expenditure Committee, p. 221. 
„38 ' Evidence to the Expenditure Committee, p. 135. 
“39 And see B. Nightingale, Charities (1973).. 


276 THE MODERN LAW REVIEW [Vol. 45 


2. Selection of Investments 
(i) The Idea of the “ Public-Spirited ” Investment 


The problem of whether charities should take non-commercial 
considerations into account in selecting investments has arisen quite 
frequently in recent years. Professor Chesterman refers to the case 
of the Church Commissioners. But the problem has also been dis- 
cussed in various universities and colleges, a type of charity whose 
retinue is particularly likely to prod the trustees, or those in the 
position of trustees, on socially sensitive spots. One particularly 
common argument *° has been that such charities should disinvest 
from certain types of company with interests in South Africa, for 
instance, from those United Kingdom companies not conforming 
to the voluntary Code of Conduct for Companies with Interests in 
South Africa * that has been officially endorsed by the Government. 
Of course, it may be argued that such an investment policy can be 
justified on purely financial grounds, namely, the risk attached to 
any investment at all dependent on a politically volatile system of 
government. But the proponents of disinvestment are often anxious 
that the decision should not be presented as purely commercial. 
They believe that charities, as public bodies, ought to be deliberately 
public-spirited in their investment policies. 

But although the factual problem is now becoming familiar, the 
separate legal issue of whether or not trustees of public trusts are 
entitled or obliged to be public-spirited in their investments has 
received very little attention. The members of the Expenditure Com- 
mittee who investigated the subject of the accountability of the 
Charity Commission came across the issue in the course of taking 
evidence, but they let go of it before they had got their teeth into 
it. Investment policies can provoke fairly strong feelings amongst 
those interested in the affairs of charities, and it would be as well 
for the law at least to be crystal clear. It is not. 


(ii) A List of Rules Affecting the Selection of Investments 


Perhaps the easiest way of sorting out the legal position is to 
compile a list of all the rules which seem to be relevant to the 
selection of investments, and then to discuss how each of them 
affects the “‘ public-spirited ” investment. The rules which seem to 
be relevant are these: 


1. The trustee must choose investments which are within his 


40 It has been discussed at at least nine universities or colleges, and probably 
at more (private sources of information). See also J. G. Simon, C. W. Powers and 

P. Gunneman, The Ethical Investor, Universities and Corporate Responsibility 
(1972). 

41 Cmnd. 7233 (1978). In 1980, considerable publicity was given to the fact that 
some U.K. companies had chosen not to conform to this code. See The Observer, 
May 25, 1980; cf. H.C.Deb., June 27, 1980, cols. 1016-1047. 

42 Evidence to the Expenditure Committee, p. 206. Cf. J. G. Simon, ete. (supra), 
Chap. 5, “ Legal Aspects of Investment Responsibility. ig 
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powers of investment, whether conferred expressly or by 
statute (mainly the Trustee Investments Act 1961). “ Invest- 
ment” has been judicially defined, in Re Wragg and in Re 
Power. 

2. The duty to choose investments within the powers of invest- 
ment flows from the general duty to observe the terms of the 
trust. But the charitable object is also a term of the trust. 
Hence Professor Chesterman’s point about compatibility of 
the investment with the object. 

3. Trustees must keep the exercise of their powers under active 
consideration. 

4. Trustees must act bona fide in the exercise of their powers. 

5. Trustees must “‘ avoid all that class of investment. which is 
attended with hazard.” Normally the standard for the exer- 
cise of powers is the prudent man of business. The standard 
in making investments is the same except that it requires 
slightly greater caution, since businessmen sometimes specu- 
late. (Learoyd v. Whiteley.) 

6. Trustees must comply with Section 6 of the Trustee Invest- 
ments Act 1961. 7 f 


Gii) The Interpretan of the Rules 


The rule that trustees must choose investments which are within 
their powers of investment does not seem to offer-any obstacle to 
the “ public-spirited ” investment until one reaches the’ judicial 
definition of investment. “Investment” first received ‘judicial 
definition in Re Wragg, where Lawrence J. remarked *: 


Without attempting | to give an exhaustive definition of ie 
words ‘invest’ and ‘investment’ I think that the verb ‘ 
invest? when used in an investment clause may safely be said 
to include as one of its meanings ‘to apply money in the pur- 
chase of some property from which interest or profit is expected 
and which property is purchased in order to be held for the sake 
of the income which it will yield ’; whilst the noun ‘ investment ’ 
when used in such a clause may safely be said to include äs 
one of its meanings ‘the property in the purchase of which the 
money has been so applied.’ ”?- 


These cautious dicta in a reserved judgment—confined to express 
powers of investment, and stated only as a partial definition—were 
taken up enthusiastically by Jenkins J. in an unreserved judgment 
in Re Power. The case turned on the propriety of a purchase by the 
Public Trustee of a house for the beneficiaries to live in. Jenkins 
J. said **: 

“I think it is clearly stated by Lawrence J., as he then was, 

in the case of In re Wragg that for this purpose there is a 


43 [1919] 2 Ch. 58, 64-65. 
44 [1947] 1 Ch. 572, 575. 
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distinction between purchasing freehold property for the sake 
of income one is going to get from it and purchasing freehold 
property for the sake of occupying it or permitting somebody 
else to occupy it. In the former case, the purchase is, in com- 
mon parlance, and I think also in legal parlance, accurately 
described as an investment. In the latter case, it is not neces- 
sarily an investment, for it is a purchase for some other purpose 
than the receipt of income. It may be a purpose which would 
not be, from the financial point of view, attractive or indeed, 
at all beneficial, because part of the price might be attributable 
to the special benefit represented by the acquisition of a suit- 
able place in which to live. It follows... that [the clause] does 
not authorise the purchase of a freehold house with vacant 
possession as a home for the tenant for life and the testator’s 
children, because such a purchase would not be a purchase by 
way of investment, or, perhaps, more accurately, might not be 
a purchase by way of investment, inasmuch as part of the 
money would or might be paid for the advantage of vacant 
possession and the benefit which the family would get by living 
in the house.” 


The transition which the learned judge has made is from “ invest- 
ment includes the purchase of income-yielding property for the 
sake of the income it will yield’ to “ investment is the purchase of 
income-yielding property for the sake and only for the sake of the 
income it will yield.” “* Even on purely commercial grounds that 
may be objectionable, since most financiers now at any rate include 
in “investment” the idea of capital appreciation: but in the case 
of charitable trusts the restrictive definition is doubly objection- 
able, since it seems to preclude investments made with an eye to 
the charity’s charitable object. This takes us on to the next point, 
compatibility with charitable purpose. 

One possibility is that the trustees positively try to make the 
charitable investments compatible with the charitable purpose. 
Suppose, for instance, that an educational charity concentrates its 
capital in shares in publishing ventures, its dual motives being finan- 
cial increase and increase in the sum of human knowledge. Accord- 
ing to Re Power, this will not be a proper investment, because the 
trustees’ motives are contaminated. 

The other possibility is that the trustees merely exclude invest- 
ments incompatible with the charitable object. Perhaps Re Power 
does not preclude this, if it merely lays down a rule'for choosing 
investments, and not for rejecting them. After all, if the overriding 
duty of. thé trustee is to carry out the terms of his trust; and if the 
most important term of a charitable trust is the pursuit of the 
charitable object; then surely the charity trustee must at least not 
make investments which. are incompatible with that object. How 





45 Note especially the parase s “or, perhaps, more accurately, might not be a 
purchase by way of investment. . 
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can a trustee of a charity for the relief of poverty justify investment 
in a company paying slave wages? How can a trustee of a charity 
for the relief of cancer or heart disease properly invest in a com- 
pany manufacturing cigarettes? Sheer logic dictates that the law 
should not permit this. These’ are the clear cases. Other cases may 
require more involved reasoning. When the charitable purpose is 
very narrowly stated, it will be difficult to establish the logical con- 
nections. For instance, is the charitable object of helping distressed 
gentlefolk incompatible with investment in a company paying piti- 
fully low wages to unskilled labourers? It might be argued that the 
charitable object of protecting the middle classes against hard times 
is perfectly compatible with the grossest exploitation of the work- 
ing classes. On the other hand, it might equally well be argued that 
the only thing which gives the trust charitable status is that it is for 
the relief of poverty, and that therefore the administration of the 
charity ought not to flout the principle to which it owes its exist- 
ence. More difficult still, is the charitable object of advancing 
education compatible with the support by investment of a system 
which, against all the best evidence, treats one race as innately less 
intelligent than another? The answer to each individual problem 
does not matter. The fact that there may be situations in which the 
argument is difficult to apply does not invalidate the argument 
itself. Re Power, then, is distinguishable. In a private trust, the 
trustees are not supposed to act on any other than purely commer- 
cial grounds.** The conflicts which will arise will be in adjusting 
the competing claims of the beneficiaries—and indeed the issue in 
Re Power might have been better resolved on that basis. 

The “ compatibility ” argument requires one small reservation. 
Since charitable purposes must be non-political, unless the political 
aspect is ancillary, it follows that the general administration of the 
charity must also be non-political unless the political element is 
ancillary. What, then, does “ political ” mean? There is no precise, 
exhaustive definition.*7 But it clearly includes promotion of a 
change in the Jaw, and promotion of a reversal of government 
policy or of particular decisions by governmental authorities, 
whether at home or abroad.*® A boycott: of distillery companies 
does not seem to fall into any of these clearly established categories 
of political activities, but a boycott of companies operating in South 
Africa might at first sight seem to fall foul of the ban on political 
activities. There is a difficulty, however, in castigating any exclu- 
sionary investment. policy .as ‘‘ political.” Although the Charity 
Commission has indicated that the significance of political activities 
is as much or more for breach of trust as for charitable status,“ - 

46 Subject to the notorious problems of the so-called ‘ ‘ purpose ””: trust. 

47 National Anti-Vivisection Society v. I.R.C. [1948] A.C. 31, -75 _per Lord 
Normand; McGovern v. Att.-Gen. [1981] 3 All E.R. 493, 509. 

48 McGovern vV. Att.-Gen, 


42 See Annual Report of the Charity Commission for 1973, H.C. 142 (1974-75), 
paras. 7-10, Appendix A. 
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the case law on this is negligible. There is only the decision in 
Baldry v. Feintuck.® One unsurprising consequence of this is that 
the law as it stands only seems to prohibit positive support or pro- 
motion of a political cause, and not withdrawal of support. But the 
distinction between positive support of a political cause and refusal 
to support a political cause remains sound when the ban on poli- 
tical objects is extended to a ban on political administration of 
the charity. In any event, any political element that was found to 
exist in the investment decision might well escape criticism on the 
ground that it was ancillary. 

The rule that the trustee must keep the exercise of his powers 
under active consideration,*: which is linked to the rule against 
delegation of discretion, requires, according to the Charity Com- 
mission,” that the trustee review the investments every three 
months. Does this rule make it pointless for charity trustees to 
develop the sort of policy that the Church Commissioners have 
adopted? Of course not. The trustees may review the position and 
decide not to change it. The duty to act bona fide is another rule 
that may be speedily dealt with. It was designed to prevent dis- 
honesty, not idealism. The sort of case in which mala fides has 
been found is where the trustee’s choice of investment was induced 
by a bribe.* 

Learoyd v. Whiteley,” however, poses more obvious difficulties. 
Not of course the part about “ avoiding all that class of investment 
which is attended with hazard ”?”: nobody would suggest that trustees 
should just throw trust money away. The difficulty is rather the 
basic standard of the prudent man of business, of which Learoyd 
‘v. Whiteley is a cautious variant. This standard is a striking demon- 
stration of the dominance of the private trust in trust law. Surely 
the standard for the charity trustee ought to be, not that of the 
- prudent man of business, but that of the prudent administrator of 
a charity. If thé charity trustee is to have any special qualifications, 
it might be thought that familiarity with the sphere of operation 
of the charity was as important as business acumen. A trustee of a 
charity for the relief of poverty might be expected to be informed 
about the conditions of the poor; a trustee of a religious charity 
might be expected to exhibit some enthusiasm for matters theolo- 
gical; and so on. That the standard of the prudent man of business 
is becoming outmoded is in fact suggested by the requirement of 
financial advice written into the 1961 Act; and possibly the recent 
case of Bartlett and others v. Barclays Bank Trust Co. Ltd. (Nos. 
1 and 2) * (which suggests that the duty of care is higher for pro- 


50 [1972] 1. W.L.R. 552. 

51 As in Wilson v. Turner (1883) 22 Ch.D. 221. 
52 Annual Report for 1978, Appendix C. 

53 Re Smith [1896] 1 Ch. 71. 

54 (1887) 12 App.Cas. 727. 

55 [1980] Ch. 515. 
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fessional trustees) allows some room for further differentiation of 
standards for trustees. But at the moment the standard of the 
“ prudent man of business” persists, and a jurisprudence which is 
founded on private trusts is likely to rely on it heavily. Buttle v. 
Saunders * is particularly inviting. 

In this case, executors selling a house refused to take advantage 
of an opportunity to “gazump”; a beneficiary brought an action 
hoping to make them do so. It was held that in this situation the 
executors (trustees to all intents and purposes) must use their best 
endeavours to obtain the best price. Failure to gazump might be 
justifiable on the ground that “‘a bird in the hand is worth two in 
the bush,” but not on the ground that “a gentleman’s word is his 
bond.” Does this case, which sets up as model trustee a particularly 
hard-nosed businessman, prohibit a “ public-spirited ” investment? 

The Charity Commission’s interpretation of-section 39 (1) of the 
Settled Land Act 1925 *’ suggests as much. This section, which 
applies to charity trustees by virtue of section 29 (1) of the.same 
Act, requires a sale of land to be “for the best consideration in 
money that can reasonably be obtained.” The Charity Commission 
does not consider that this provision leaves any room for non- 
commercial considerations in sales ** (despite the largeness ‘of the 
word “‘ reasonably ”). If that is so, Buttle v. Saunders might be 
used to develop by analogy a similar rule for investments. 

` There is of course a distinction between standards for the per- 
formance of duties and standards for the exercise of powers. Duties 
must be performed with exacta diligentia, the. utmost diligence, 
whereas powers must be exercised in the manner of an honest and 
prudent man of business. That is trite law. In Buttle v. Saunders 
the executors were performing a duty, not exercising a power: 

they were selling under a statutory trust for sale: Therefore thé 
standard was very exacting. But then it may be said that the distinc- 
tion between duties and powers is artificial anyway. Lord Wilber- 
force hinted at this when he said in McPhail v. Doulton that the 
distinction between a power-of distribution coupled with a trust to 
accumulate undistributed surplus, and a trust to distribute coupled 
with a power to accumulate was “narrow and in a sense artifi- 
cial.” °° Similarly, we may think that the distinction between a trust 
for sale with a power to postpone sale and a settlement with a 
power of sale is in a sense artificial, and that the standard in Buttle 
v. Saunders must therefore apply generally to duties and powers.” 





56 [1950] 2 All E.R. 193. 

57 15 Geo. 5, c. 18. o : . 

58 Evidence to the Expenditure Committee, pp. 198, 214-215, 303-304, 363. 

59 [1971] A.C. 424, 457; and see also Pearson v. 1.R.C. [1980] 2 W.L.R. 872, 
879-880, 883-884, 891, and LR.C, v. Berrill [1981] 1 W.L.R.: 1449 (distinction not 
necessarily consequential for tax purposes), 

60 To the extent that duties and powers are assimilated by trustees’ statutory 
exculpatory clauses, the effect of the assimilation is to apply to duties the standard 
applied to powers. 
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There is however a case for retaining different standards for the 
administration of different parts of the trust, whether this is 
achieved by concepts of power and duty or by other means. It 
cannot be entirely an accident that the courts and the legislature 
have not seen fit to impose an express duty on trustees to make 
the best possible investment. Why not? Because investment is such 
a tricky business. Guidelines provided for trustees in making in- 
vestments have never proved very enduring. How should trustees 
invest? Land? Consols? Equities? The list of authorised invest- 
ments has limped along in the wake of economic trends. Trustees 
are given powers of investment precisely in order to lower the 
standards expected of them. More rigid standards are appropriate 
for sale than for investment. 

Only section 6 of the Trustee Investments Act remains to be 
considered. This provides (apart from the requirement of taking 
financial advice mentioned above): 


“ (1) In the exercise of his powers of investment a trustee shall 

have regard 

(a) to the need for diversification of investments of the 
trust, in so far as is appropriate to the circumstances 
of the trust; 

(b) to the suitability to the trust of investments of the 
description of investment proposed and of the invest- 
ment proposed as an investment of that description.” 


“ Diversification ” is no doubt intended to ensure that the financial 
risk is spread: it is, in other words, a commercial principle. “ Suit- 
ability ” on the other hand, is not so clearly a commercial principle. 
(Unfortunately, unlike “ diversification,” “suitability” was not 
discussed in parliamentary debates.) It would, of course, cover 
commercial factors. Different investments will be “suitable” if 
the money is only available temporarily, pending distribution, than 
if it is available for a long period.“ But on its literal interpretation 
“ suitability” could also cover the sort of factors considered rele- 
vant by the Church Commissioners. If Re Power is not followed— 
and it was concerned with an express investment clause in a private 
trust—the way is open to any “ public-spirited ” investment. 


(iv) Two Obstacles to the “ Public-Spirited”’ Investment 


Jt can be seen, then, that there are ways in which the public- 
spirited investment can be admitted into the law, but the two great 
obstacles are the judicial definition of “ investment ” and the judicial 
standard of the prudent man of business. These obstacles need only 
prove insurmountable if the public and the private trust are 
completely assimilated. 





61 Annual Report of the Charity Commission for 1978, Appendix C, discusses 
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II. CONCLUSION 


With both these issues, the balance between investment and expen- 
diture, and the selection of investments, the difficulty is not merely 
that of ascertaining the proper formulation of individual rules— 
though goodness knows, that can be bad enough. It is also a prob- 
lem of establishing their correct inter-relationship. 

One view of the matter is this. All trusts have one thing in 
common, that the trustees are under an overriding obligation to 
administer property according to the terms of the trust. But thence- 
forward the divergencies begin. In the private trust, the terms of 
the trust are largely a matter of construing the settlor’s intentions, 
although in the last analysis the courts can fall back on two impor- 
tant background principles, the duties to safeguard trust property 
and to act impartially between the beneficiaries. It is hardly sur- 
prising, therefore, if good financial practice tempered with fairness 
should be the dominant principle in the private trust. But in the 
public trust the terms of the trust are heavily circumscribed by 
law. The object of the trust must fall within one of four general 
categories for the trust to qualify as charitable. Therefore, the 
charitable object should be the paramount principle in interpreting 
the terms of the trust, although other considerations, the standards 
of businessmen, the need for impartiality, remain relevant. In one 
sense, the charity should be partial: partial to its charitable object. 
Even in the private trust the courts have, within strict limits, 
accepted that the purpose of the trust, as interpreted, should not 
be stultified. That is the ground on which the House of Lords has 
justified ordering maintenance in defiance of an express provision 
to accumulate.** The same reasoning applies with greater force to 
the public trust. Charitable purposes should not be stultified either. 
Yet, if the law leans too heavily in favour of investment and also 
does not allow trustees to select ‘ public-spirited”’ investments— 
the two policies being more potent in combination than apart—then, 
there is at least a danger that charitable purposes will be stultified 
and that public benefit will bow down to private gain.** 

Of course, it may be objected that the exact state of the law on 
charitable investments is not of great significance, since the sanc- 
tions against breach are unlikely to be invoked. But the force of 
legal rules is not entirely a matter’ of sanctions. The Charity Com- 


62 But see J. W. Harris, “ Trust, Power and Duty” (1971) 87 L.Q.R. 31-65 
especially 56. 

83 Chapman V. Chapman [1954] A.C. 429 per Lord Asquith. 

64 Cf, Oliver L.J., who in I.R.C. v. Helen Slater Trust Ltd. [1981] 3 W.L.R. 377 
said obiter at p. 385 that he had “a difficulty in seeing why an accumulation for a 
specific charitable purpose resolved on by the trustees as being a desirable way of 
carrying out their charitable objects should be, as it is conceded, it is, an ‘ applica- 
tion’ [i.e. for charitable purposes within the meaning of tax legislation] whereas 
an accumulation for the general purposes of the charity is not.” But there was no 
technical difficulty in the Crown’s submission. The “difficulty ” is one of policy. 
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mission gives advice on the law ê and charity trustees do their best 
to comply. Its interpretation of the legal rules on investment must 
be particularly important. The Charities Act 1960 places upon the 
Charity Commission two general functions in section 1 subsections 
(3) and (4): ` 
“1 (3) The Commissioners shall (without prejudice to their 
specific powers and duties under other enactments) 
have the general function of promoting the effective 
use of charitable resources by encouraging the develop- 
ment of better methods of administration, by giving 
charity trustees information or advice on any matter 
ae the charity and by investigating and checking 
abuses. 

(4) It shall be the general object of the Commissioners so 
to act in the case of any charity (unless it is a- matter 
of altering its purposes) as best to promote and make 
effective the work of the charity in meeting the needs 
designed by its trusts; but the Commissioners shall 
not themselves have power to act in the administration 
of a charity.” 


The Charity Commission cannot promote the effective use of re- 
sources by inspection of accounts: it has had no accountant, and 
has only been able to inspect a small proportion of accounts.** Nor 
can it promote the effective use of resources by specific advice on 
investments—that is precluded by the last part of section 1 (4). So, 
in relation to investment, which has been estimated to represent 
about 28 per cent. of charitable resources,*’ rather a lot depends on 
the Commission’s interpretation of the law. In other words, given 
the Charity Commission’s special statutory functions, its present 
interpretation of what the law on charity investments is, is rather 
more important than anything the Law Reform Committee may 
say in its forthcoming report on what the law ought to be. 


HELEN BEYNON * 


65 And see in particular the procedure under s. 24 of the Charities Act 1960. 

66 Evidence to the Expenditure Committee, pp. 5, 27, 45, 77, 166, 168, 170, 300, 
329, 347. : 

67 Chesterman, op. cit. p. 93. 

* Lecturer in Law at the University of Reading. I would like to thank Mr. J. S. 
Anderson of Hertford College, Oxford, and Mr. P. Schofield and Mr. P. F. Smith 
of Reading University for their very valuable comments on the contents of this 
article. They are not responsible for its faults. 


ON USES AND MISUSES OF COMPARATIVE 
LABOUR LAW:. A CASE STUDY 


J. INTRODUCTION 


ONE inevitable source of innovation in collective labour law and 
industrial relations procedure is the adoption of methods pioneered 
in other countries. Politicians as well as academics continually look 
abroad for practices which could be incorporated into the domestic 
system, as well as for evidence to reject new proposals.’ Studies 
which describe themselves as “ comparative” usually take one of 
three forms. First, there are studies which are simply a collection 
of writings by international scholars, usually on a chosen topic, 
without comparative analysis—apart from the occasional general 
introductory chapter. Chapters might have been published separa- 
tely.2, While they are often of the highest standard, and their col- 
lection together in one book can be useful, the inclusion of the 
term ‘‘ comparison” in the title or introduction is seriously mis- 
leading.* As Summers has graphically pointed out, 


“ Work in comparative law is constantly in danger of becom- 
ing little more than the collecting of legal rules as souvenirs 
for scholarly display and intellectual oneupmanship. Elaborate 
and finely drawn comparisons may have little more meaning 
and less excuse than the travelling schoolgirl’s collection of 
foreign dolls in native dress.” 4 


Secondly, there are theoretical studies, which lay down the 
“ ground rules ” for proper application of the comparative method. 
Thus, according to a review of the literature by Schmitthoff, there 


1 Some American writers have adopted the “‘ reverse” approach, for example, 
Barkin, “ Is the U.S. the Model for World Labor and Industrial Relations? ” (1960) 
11 Labor Law Journal 1120; Myers, “The American System of Industrial Rela- 
tions: Is it Exportable? ” (1962) Proceedings of the Fifteenth Annual Meeting of 
the Industrial Relations Research Association 1; Windmuller, “ Model Industrial 
Relations Systems” (1963) Proceedings of the Sixteenth Annual Meeting of the 
I.R.R.A. 60. 

2 For example, Sturmthal (ed.), Contemporary Collective Bargaining in Seven 
Countries (1957); Kahn-Freund (ed.), Labour Relations and the Law: A Compara- 
tive Study (1965); Aaron (ed.), Dispute Settlement Procedures in Five Western 
European Countries (1969); Rehmus (ed.), Public Employment Labor Relations: An 
Overview of Eleven Nations (1975). 

3 Kassalow, in Trade Unions and Industrial Relations: An International Com- 
Parison (1969), is “ convinced”? of the “superiority of the genuinely comparative 
approach as opposed to the separate, country-by-country accounts one often finds 
in so-called comparative volumes,” Preface, p. v. 

4 Summers, * American and European Labor Law: the Use and Usefulness of 
Foreign Experience ” (1966) 16 Buff.L.Rey. 210, 227. 

5 Butler has pointed out that the purpose of defining the nature and purpose of 
their field is a topic to which comparative lawyers may have given “ inordinate 
attention,” particularly if comparison in law is indeed “ more akin to an art than 
a science ”: “ International Law and the Comparative Method ” (1977) 30 C.L.P. 
105, 106. 
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are three prerequisites for use of the comparative method generally: 
the topic must be comparable; regard must be had to the legal and 
social background; and an analytical classification of an impartial 
and purely scientific character must be applied to the matters under 
investigation. These general requirements apply particularly in 
` industrial relations. According to Kassalow, “ Without a fair under- 
standing of the social, economic and political setting of the indus- 
trial relations system in a given country one can make errors of 
analysis or judgment, or, even more likely, learn only half truths 
about the significance of particular industrial relations policies or 
practices in foreign countries.” ” Meanwhile, Kahn-Freund warned 
that it is essential to differentiate between two types of compara- 
tive data: first, where similar words or concepts (such as “‘ strike ”) 
are used in different countries, but have different definitions and 
meanings; and secondly, where different words or concepts used 
in different countries have the same meaning.’ These works provide 
valuable and now widely recognised lessons.° 

Finally, there are those relatively rare studies in labour relations 
law, which actually undertake the difficult task of comparative 
analysis with success.° The paramount example of this in the 
United Kingdom has been the incomparable works of Kahn-Freund, 
while on the international level, the studies of the Comparative 
Labour Law Group have often provided examples of the compara- 
tive method.?! Against this background, the object of this article is 
twofold. The main purpose is to analyse the introduction of the 
emergency procedures of the Industrial Relations Act 1971. More 
than any other provision of this Act, these were drawn most clearly 
and directly from the United States law. They had the “ object of 





6 Schmitthoff, “ The Science of Comparative Law ” (1939) 7 C.L.J. 94, 96. 

7 Kassalow, “The Comparative Labour Field” Bulletin No. 5, International 
Institute for Labour Studies (1968), p. 99. 

8 Kahn-Freund, Comparative Law as an Academic Subject (1965). 

9 It should be noted that not all “ comparativists ” would agree that knowledge 
Of the political, social or economic context of the foreign law is necessary for the 
achievement of successful borrowing. Alan Watson for example, has taken issue 
with Kahn-Freund (infra, note 12) on the guidelines: see Legal Transplants (1974), 
and “Legal Transplants and Law Reform” (1976) 92 L.Q.R. 79. He argued that 
the law reformer need look only for an idea which could be transformed into 
domestic law, for which a systematic knowledge of the law or political structure of 
the donor system was not necessary (though law reform might be more efficient if 
such knowledge was obtained). 

10 According to Wedderburn, “The bane of ‘comparative’ law is the spurious 
attempt to compare the incomparable; and labour Jaw suffers more than most at 
the international level from this vice,” in F. Schmidt (ed.), Discrimination in Em- 
ployment (1978), p. 459; for an introductory list of “ comparative ” works in labour 
law, see Ziskind, “Labor Law Comparison in Perspective” (1977) 2 Comparative 
Labor Law 209. . 

11 Kahn-Freund’s works culminated in Labour and the Law (2nd ed., 1977) and 
Labour Relations: Heritage and Adjustment (1979); two excellent comparative 
studies by the Comparative Labour Law Group are Aaron and Wedderburn (eds.), 
Industrial Conflict: A Comparative Legal Survey (1972) (which is particularly rele- 
vant in the context of this article), and F. Schmidt (ed.), Discrimination in 
Employment (1978). ` 
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promoting at home a social change which foreign law is designed 
either to express or to produce.” 1? Their incorporation revealed 
some practical difficulties which arise when the law is introduced 
by way of a “ transatlantic transplantation.” 1° Secondly, accepting 
that at least in political terms, ‘‘ The practical purpose of the com- 
parative method is to aid practitioners who hope to learn from other 
countries approaches which they can use in their own,” ** and 
that the use of the comparative method is inevitable,** the article 
then briefly considers some factors which may affect “the degrees 
of transferability 1° of United: States labour laws more generally 
to the United Kingdom and vice versa. 


II. EMERGENCY DISPUTE PROCEDURES 


The American side 


In 1967, Professor John Dunlop, later Secretary of Labour, ob- 
servéd that “ A comparative view of national industrial relations 
systems, or one feature, such as the procedures for the settlement 
of emergency disputes, is always highly rewarding intellectually. . . .” 
But, he went on to emphasise the “ severe practical limitations to 
the transplant of statutory measures or institutions from one coun- 
try to another.” ‘7 Without doubt, few industrialised countries have 
more experience than the United States of alternative ways of deal- 
ing with “ emergency ” industrial disputes, so that “ The question 
of what to do about so-called emergency disputes is a perennial one 
in this country,” ?* and “ one of the easiest parlor games imaginable 
is puncturing other people’s ideas for handling emergency strikes. 
There is a wide choice of targets, from presidents to professors, and 
anyone can score ‘a hit with a simple question or two.” *° 

The concept of an emergency dispute then, was well established 
in the United States by the 1960s. The debate at that time was con- 
cerned with the efficacy or otherwise of the two major statutes 
concerned with emergency disputes, the Railway Labor Act 1926 
and the Taft-Hartley Act 1947. Briefly, the latter statute provides 





12 Kahn-Freund, “On Uses and Misuses of Comparative Law” (1974) 37, 
M.L.R. 1. è 

13 Ibid. at p. 25. 

14 Walker, “The Comparative Study of Industrial Relations” Bulletin No. 3, 
International Institute of Labour Studies (1969), p. 106; see also, Butler, supra, note 
5, pp. 106, 107. 

15 See, for example, the Bullock Report, Report of the Committee of Inquiry on 
Industrial Democracy, Cmnd. 6706 (1977); and the debates in Parliament over the 
ratification of Convention 100 of the International Labour Organisation Concerning 
Equal Remuneration for Men and Women Workers for Work of Equal Value, in 
force since 1953, but not ratified in the U.K. until 1971. 

16 Kahn-Freund, “ On Uses,” supra, note 12, p. 6. 

17 Dunlop, “ Procedures for the Settlement of Emergency Disputes.” a paper 
presented at the International Conference on Automation, Full Employment and a 
Balanced Economy, Rome, 1967, p. 1. 

“18 Aaron, “ Emergency Dispute Settlement ” (1967) Labor Law Developments 185. 

19 Cullen, National Emergency Strikes (1968), p. 121. a 
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that the President can appoint a board of inquiry whenever in his 
opinion a work stoppage in an interstate industry imperils the 
national health or safety. The board reports to the President who 
may then direct the Attorney-General to petition a district court to 
enjoin the stoppage, which the court must do if it finds that certain 
conditions are satisfied. These concern the extent of the industry 
affected, and the imperilling of national health or safety. Following 
a court order enjoining the stoppage, parties are under a duty to 
make every effort to adjust or settle their differences, with the assist- 
ance of the Federal Mediation and Conciliation Service. The board 
is reconvened, and after 60 days, it reports again to the President 
the current position of the parties, the efforts made for settlement, 
and the employer’s last offer of settlement. Following this, the 
National Labor Relations Board takes a secret ballot of those em- 
ployees involved in the dispute on the question whether they wish 
to accept this last offer. At the end of 80 days, the injunction must 
be discharged, and the parties are once again free. The President is 
supposed to submit a report to Congress at this time.?° 

This procedure, or a part of it, has been invoked on 35 occasions 
since 1947, most recently in the 1977-78 miners’ strike. A detailed 
analysis of these occasions reveal that bare statistics, concerning 
for example the number of strikes which occurred, can present a 
. highly misleading picture of the efficacy of the procedure.?+ Not 
only are there significant differences between individual emergency 
disputes, but also between disputes in the same industry. An assess- 
ment of the Act therefore must go beyond these statistics. It must 
answer some more fundamental questions relating to the impact 
of the injunction, its effect on the negotiations and its role in 
achieving the eventual settlement. It must also consider other factors 
regarding, for example, the roles of boards of inquiry and the 
district court, the effect of the injunction and last-offer ballot on 
the settlement process, the value of mediation, and the use made 
of alternatives to support the Taft-Hartley machinery. Moreover, a 
variety of other factors may affect the course of a dispute which 
have little or nothing to do with the statutory procedures; these 
relate in particular to the nature of the industry, the structure of 
the trade unions and the general political, economic and social 
context. The actual effect of the Act therefore, is a complex matter 
indeed, and it is clear from American evidence that the United 
States has not found in Taft-Hartley an all-embracing panacea for 
emergency disputes. Indeed, a wide-ranging variety of statutory 
proposals have been made over the years to replace or amend 
Taft-Hartley, including the Nixon Administration’s Emergency 
Public Interest Protection Bill in 1970 and 1971. 





20 He has rarely done so. 
- 21 Whelan, Emergency Industrial Disputes: ‘An Analysis of United States and 
British Settlement Procedures and Laws (unpublished doctoral thesis, University of 
London, 1980). 
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The British side 


Just how far British politicians in particular utilised a comparative 
approach before incorporating procedures based on Taft-Hartley 
will now be considered. For at least 10 years before the Industrial 
Relations Act 1971, the debate in Britain concerning industrial 
relations reform had included reference to American practices. And 
with the wealth of experience in “ emergencies,” it is not surpris- 
ing perhaps that the concepts of cooling-off and strike ballots should 
also be considered.?? In contrast to the United States however, 
there had been virtually no consideration of the resolution of emer- 
gency disputes as a separate problem. Correspondingly, there was 
little debate on the subject. Britain had its Emergency Powers Act 
of 1920, which empowered the Government to make a Proclamation 
of Emergency under which it could make regulations to safeguard 
the essentials of life, and of 1964, which made permanent a war-time 
regulation for the use of the armed forces. The 1920 Act had been 
used only six times by 1960 °°; it was directed primarily against the 
consequences of industrial action rather than the industrial action 
itself. Thus, in contrast to the United States, Britain had virtually 
no legal provisions other than the ordinary conciliation machinery, 
aimed directly at influencing and ultimately resolving major 
industrial disputes. 

The first major attempt to consider whether this gap should be 
filled was made by the Donovan Royal Commission *4 following pro- 
posals, based on the American President’s powers, made to it 
amongst others by the Society of Conservative Lawyers. The report 
outlined the United States procedure and the statistical “ record ” of 
American experience at that time was posited as follows: it was 
claimed that 23 out of 24 stand-still periods were successfully im- 
posed; 16 cases were settled during or shortly after the stand-still 
period **; seven stoppages occurred or were resumed after it; and on 
no occasion did a ballot vote go in favour of the employers’ latest 
offer. The Commission did not outline what they regarded as “ suc- 
cessfully imposed.” In fact, compliance was not always simply a 
consequence of the injunction. In two cases, the strike was halted 
voluntarily before the injunction was issued,”* in another case, settle- 
ment occurred with a number of unions before the injunction was 
granted *’; in the 1948 coal dispute, the strike continued despite a 





22 The first reference to “ cooling-off ” was in A Giant’s Strength, published by 
the Inns of Court Conservative and Unionist Society in 1958. 

23 Mines, 1921 and 1926; docks, 1948 and 1949; London transport, 1924; and 
railways, 1955. 

24 Report of the Royal Commission on Trade Unions and Employers’ Associa- 
tions 1965-68, Cmnd. 3623 (1968) paras. 418-430; but see also the Note of Reserva- 
tion by A. Shonfield at p. 290, esp. para. 7. ' 

25 An unusual way to describe what amounts to a return to work. 

26 Atomic energy dispute, 1954 (July-November), and aerospace dispute, 1962-63 
(November—January). ‘ 

27 Maritime dispute 1961. 
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temporary injunction, and it was only after a court found the . 
United Mine Workers Union and its President, John L. Lewis, guilty 
of contempt, and imposed fines of $1,400,000 and $20,000 respec- 
tively,” that the miners returned to work, four days after the Taft- 
Hartley injunction was granted. Moreover, after the return to work, 
union co-operation was slow and with reluctance, and full produc- 
tion was not restored for some weeks. In the 1949 dispute, a tem- 
porary injunction once again failed to achieve compliance. This 
time, the court found the same parties not guilty of contempt. A 
settlement was reached, and the 116-day strike eventually ended 
not under the threat of the injunction but under the threat of seizure 
of the industry by the Government. The report presented no evi- 
dence that settlements were in any way related to the cooling-off 
order. It continued that the United Kingdom had been “‘ singularly 
free ” 2° from strikes in recent years which would have come within 
the scope of a “ Taft-Hartley ” kind of procedure. This was stated 
despite the serious seamen’s stoppage in 1966 that resulted in a 
Proclamation of Emergency under the Emergency Powers Act 1920. 
The report then listed a number of general arguments against the 
United States machinery—both the injunction process and the 
ballot, and in opposing its introduction into Britain pointed also to 
the Government’s freedom of action in such disputes. 

Although an independent inquiry, Donovan’s reference to the 
“ evidence ” was particularly scant and misleading. Moreover, their 
selection of arguments was one-sided, as a brief review of the 
United States literature available to them would have shown.*° 
While they did not have available a comprehensive study of national 
emergency strikes in the United States, most studies recognised that 
Taft-Hartley was only one of several weapons in the arsenal of 
government procedures to deal with emergency disputes (although 
many criticised Taft-Hartley itself as too rigid). The Donovan Com- 
mission did not let their lack of information prevent them from 
making several conclusions and recommendations. But their lack 
of comparative analysis was only the start of things. 

Just before Donovan reported, the Conservatives issued Fair Deal 
at Work, advocating measures similar to Taft-Hartley, and arguing 
that such concepts had achieved a high degree of success.** In 1969 
the Labour Government issued their White Paper, In Place of 
he Ships es ee 

28 U.S. v. United Mine Workers, 77 F.Supp. 563 (1948; Affd. 177 F. (2d) 29 
(1949); cert. denied 388 U.S. 871 (1949). 

29 Para. 423. 

30 For example, Bernstein, et al. (eds.), Emergency Disputes and National Policy 
(1955); a U.S. Department of Labor Bulletin in 1963 which gave some details of 
Taft-Hartley emergencies was also available to them. 

31 Conservative Political Centre No. 400 (1968). This document followed the U.S. 
machinery more closely than the procedures eventually enacted by the Conserva- 
tives, including the appointment of a board of inquiry and a possible injunction 


period of at least 60 days during which a secret ballot could be ordered to decide 
upon acceptance of the employer’s last offer. 
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Strife.”? While welcoming the Donovan Report generally; it did not 
reject the concepts of cooling-off and ballots. It proposed a so-called 
compulsory “ conciliation” pause of up to 28 days, whereby uncon- 
stitutional strikers in serious stoppages could be ordered as a last 
resort to return to work under pain of financial penalties for dis- 
obedience; and ballots before major official strikes. The Labour 
Government intended to include these procedures in their Industrial 
Relations Bill, but they aroused such intense opposition within their 
ranks and amongst the trade unions that they were dropped.** 


Industrial Relations Act 197] 


Following their election in 1970, the Conservatives passed their own 
Industrial Relations Act which included emergency procedures.** 
The Act. provided that, where it appeared to the Secretary of State 
for Employment that, in contemplation or furtherance of an indus- 
trial dispute, industrial action or a lock-out, causing an interruption 
in the supply of goods, or provision of services, which would be 
gravely injurious to the national economy, imperil national security, 
or create a serious risk of public disorder, or endanger the lives of 
a substantial number of people, or expose them to serious risk of 
disease or personal injury, he could apply to the N.IL.R.C.—the 
National Industrial Relations Court—{established under the Act) 
for a restraining order.” Since it only had to “ appear to the Secre- 
tary of State,” the court was virtually unable to challengé his 
opinion.** Its main duty, as with the United States district court, 
was to determine the effects of the industrial action. On this issue, 
it had to be satisfied on the evidence that the condition of peril was 
fulfilled. If it was satisfied, then it had to issue an order, but in 
making it, it had a discretion regarding the date that the order was 
effective (up to a maximum of 60 days), the area of its application 
and whether steps should be taken by any person to secure the 
discontinuance of the industrial action. 
Unlike Taft-Hartley, the 1971 Act did not provide for an auto- 
matic ballot; instead a separate procedure, again involving the court, 
had to be followed. Where the above conditions applied or it 
` appeared to the Secretary of State that the effect of industrial action 





82 Cmnd. 3888 (1969). 

33 See T.U.C., Collective Bargaining and Trade Union Development: Public 
Sector, Report of a Conference of Affiliated Unions to discuss the conclusions and 
recommendations of the Donovan Commission on Trade Unions and Employer’s 
Associations, Congress House, London, March 21, 1969. This included at p. 81, 
“Industrial Relations and Trade Union Law, Comment on Ministerial Proposals 
by T.U.C. General Council.” 

34 See Industrial Relations Bill: Consultative Document, Part VIII, “ National 
Emergencies and Strike Ballots,” 

35 s. 138. 

36 A court might interfere if “the Minister does not act in good faith, or if he 
acts on extraneous considerations which ought not to influence him, or if he plainly 
misdirects himself in fact or in law,” Secretary of State for Employment v. 
A.S.L.E.F. (No. 2) [1972] 2 Q.B. 455, 493, per Lord Denning M.R. 
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on a particular industry could be seriously injurious to the livelihood 
of a substantial number of workers, he could, after consultations, 
apply to the court for a ballot of the workers involved. The court’s 
role was similar to that of the restraining order application, and in 
addition, it could use the conciliation agency, the Commission on 
Industrial Relations to assist. Like the United States Act, no other 
provisions were made for action following the ballot, its importance 
lying in the fact that industrial action was prohibited during the 
ballot period. One of the necessary conditions for this ballot was 
that it had to appear to the Secretary of State that there were 
reasons for doubting whether the workers were acting in accordance 
with their wishes. This resembled the reasoning behind the ballot 
proposal of In place of Strife. 

There is little doubt that “ The only law with which to compare 
this is the United States law, the Taft-Hartley.” °’ Discussing the 
aims of these provisions in the House of Commons, the Solicitor- 
General, Sir Geoffrey Howe, claimed that the case for the “‘ vital 
need ” for these new powers was “proved by the experience in 
North America.” ** Despite this, however, there was no more than 
casual reference by members of the Conservative Government to 
the “facts”? of United States experience. The longest discussion 
was by the Solicitor-General. He attempted to counter the Donovan 
Commission’s objection that this procedure would impair a govern- 
ment’s freedom of action, and claimed that it would not affect the 
Secretary of State’s powers, but would give him an “additional 
weapon, plus the ballot.” °° He added, “‘ We are not frozen to the 
methods proposed by Donovan.” *° He was frosted by their analysis 
however. He recited statistics which he admitted were “not very 
different ” from those included in the Donovan Report **: a board 
of inquiry had been appointed in 29 cases since 1947; applications 
for injunctions had been made in 25 cases; in all cases where they 
were granted they had been complied with. He too ignored the 
complex nature of “compliance” with the injunction. His next 
observations were equally meagre: he stated that during the in- 
junction periods settlements occurred in 12 out of the 25 cases, a 
partial settlement (whatever that means) in three out of the 25, and 
in the remaining 10 cases, settlements occurred after the injunction 
had been discharged. 

Despite the use of similar figures, Sir Geoffrey reached a very 
different conclusion: ‘it is plain... that in two-thirds of the situa- 
tions the strike or lock-out was postponed, so that it never took 
place. How anyone can argue that that is a record of failure I fail 





87 Stan Orme, H.C.Deb., Vol. 812, col. 724. 
38 Ibid. col. 719. 

39 Ibid. col. 714. 

40 Ibid. col. 715. 

41 See ibid. col. 717. 
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to follow.” 4 He thus claimed that use of. the Taft-Hartley cooling- 
off period has avoided strikes * and “has been successful in two 
cases out of three, it is at least not something to be discarded on 
the basis of prejudice. It is for that reason that we have considered 
the same kind of approach to this problem in this country.” “4 

If the Government speakers were scant in their reference to the 
detail of United States experience, thus lending a certain inevitabi- 
lity to the enactment of these procedures, the Labour Party opposi- 
tion displayed an aloofness from this machinery that was equally 
unshakeable. Harold Wilson, the Leader of the Opposition, admitted 
that the compulsory strike ballot was an appealing and plausible 
proposal of which he had once been in favour, Barbara Castle, who, 
when Secretary of State for Employment, was the author of In Place 
of Strife, claimed that to Britain’s industrial relations problems, “a 
cooling-off period on Taft-Hartley lines is an alien irrelevance. It 
sticks out like a sore thumb.” She later added that it was a “ tatty 
bit of Taft-Hartley hangover, second-hand and shop-soiled in the 
first place.” 45 

Despite the lack of a detailed analysis of United States experience, 
emergency procedures similar in principle to Taft-Hartley were in- 
corporated into the 1971 Act. Criticism here of both the Donovan 
Report and the major political parties is not merėly the result of 
hindsight. A major study published in 1968 and a comparative 
survey published in 1972 both highlighted some of the criticisms 
and weaknesses of the United States machinery, and outlined more 
fully and accurately the “facts” of United States experience.*® 
There are no compelling reasons why the Commission or the 
Government could not themselves have undertaken such analyses. 
There was also little discussion of how an alien process could adapt 
to a new system and context. The Act gave to the N.I.R.C. a role 
similar to that exercised under Taft-Hartley by the federal district 
court. It had to be “satisfied on the evidence that there are suffi- 
cient grounds for believing that the condition” that the industrial 
action is creating sufficient danger “is fulfilled.” 4 There appears 
to have been no awareness that the federal court in the United 
States plays a fundamentally different role within the constitution 
to courts in the United Kingdom. In the United States, the pre- 
sidential system requires decisions of policy—such as whether an 
emergency situation exists—to be challenged in a court of law. 
This principle was incorporated in the emergency provisions of the 
Taft-Hartley Act, with the federal district court being given the 


42 Ibid. 

43 Ibid. col. 718. 

44 Ibid. col. 717. 

45 Ibid. cols. 727, 729 respectively. 

46 Respectively, Cullen, supra, note 19, Wedderburn, “ Industrial Action, the 
State and the public interest,” in Aaron and Wedderburn, supra, note 11, Chap. 6. 

47 Industrial Relations Act, s. 139. 
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role of finding whether or not the industrial action is sufficiently 
dangerous.** If it so finds, it then has the discretion to prohibit such 
action by injunction. In the United Kingdom, control of the execu- 
tive members of the Government is exercised by Parliament, 
through the constitutional convention of “ ministerial responsibi- 
lity.” This primary doctrine that Ministers are politically responsible 
to Parliament, is in sharp contrast to the control exercised by the 
courts in the United States. This is clearly a “ fundamental differ- 
ence.” “2 Whether or not the role given to the N.I.R.C. was a 
deliberate attempt by the Government to avoid direct ministerial 
responsibility, it led to a clash which was the direct result of in- 
corporating a procedure designed to operate within a different 
constitutional framework. 


Railwaymen’s Dispute 1972 


The emergency procedures of the Industrial Relations Act 1971 were 
used in only one dispute. In response to industrial action by about 
300,000 railwaymen in 1972, Maurice Macmillan, the Secretary of 
State for Employment, applied to the N.LR.C. for a 21-day cooling- 
off injunction.*° The effect of incorporating a court into the proce- 
dure in a similar way to the United States machinery was to invoke 
the rule of sub judice under which comment by Parliament on cases 
before the courts is generally prohibited. This happened on the 
three separate occasions that courts heard applications relating to 
the emergency procedures." Thus, it was not possible for the House 
of Commons to discuss the ministerial decision that an emergency 
dispute, creating grave injury to the national economy, existed. 

The House of Commons found this circumvention of the con- 
stitutional convention of ministerial responsibility and the restriction 
on their traditional role to be intolerable. Shortly after the railway 
emergency legal proceedings were over, the House of Commons , 
agreed a motion that the sub judice rule be relaxed, subject to the 
proviso that the Speaker was satisfied that no “real substantial 
danger of prejudice to the proceedings ” 5 would arise. This motion 
represents a major inroad into the traditional rule of sub judice; it 
was forced by the failure of the Government to adapt the United 
States emergency procedure to a different political system. 

This experience demonstrates the paramount need for the com- 
prehension of a foreign political system, if a procedure from that 
system is to be utilised in a new environment." It also confirms the 





48 Taft-Hartley Act, s. 208. 

49 H, Walker, H.C.Deb., Vol. 812, col. 713, The Solicitor-General, Sir Geoffrey 
Howe, responded, “ Of course there is a difference”: ibid. Kahn-Freund also made 
this point, see “ On Uses,” supra, note 12, p. 26. 

50 Secretary of State for Employment V. A.S.L.E.F. [1972] 2 Q.B. 443 (N.LR.C.). 

51 Ibid., Secretary of State for Employment v. A.S.L.E.F. (No. 2) [1972] 2 Q.B. 
455 (N.LR.C. and C.A.). 52 H.C.Deb., Vol. 839, col. 1589. 

53 For a comparative analysis of “ The Impact of Constitutions on Labour Law,” 
see Kahn-Freund (1976) 35 C.L.J. 240. 


May 1982] - COMPARATIVE LABOUR LAW 295 


warning of Kahn-Freund regarding the effects of different political 
systems: “‘ The significance of this difference as an obstacle to legal 
transplantation is...constantly underestimated.” “t Within the 
United States and United Kingdom political systems, the law courts 
assume different theoretical and constitutional roles. This is of 
central importance in a consideration of provisions for emergency 
industrial disputes. Yet this was ignored by all the “ law reformers.” 

Regarding the content of the emergency provisions, it is largely 
a matter of political opinion whether they were a success or not. 
Use of both parts of the emergency machinery—colling-off and 
ballot—resulted in a full return to work, albeit with “ the greatest 
reluctance ” *5 and with the union’s help. The N.I.R.C. granted a 
14 rather than a 21-day cooling-off order, during which time there 
were only four hours of negotiations, “the greatest period of in- 
activity we have had.” 5 At the end of that period, a ballot order 
was sought and granted with industrial action about to resume." 
Normal work was thus maintained, and three weeks given for the 
ballot to take place. Of those eligible 85 per cent. voted, of these 
84 per. cent. voted “yes” to the question of whether they were in 
favour of industrial action. Following this, negotiations resumed, 
and after two weeks, and under the threat of a resumption of in- 
dustrial action, a settlement was reached. 

In fact the question of success or failure can only be answered 
fully if it can be shown what would have happened if either or both 
the cooling-off and ballot procedures had not been used. Thomson 
and Engleman have pointed out that “the rail industry had tradi- 
tionally been a cohesive one, with a genuine national bargaining 
structure and lacking the strong shop steward organisation and 
penchant for unofficial action which characterises many British 
industries.” °* The railwaymen’s dispute was accordingly an 
appropriate testing ground for the new procedures. 

The failure of the emergency procedures from the viewpoint of 
the Government however can be observed in the fact that they 
were never used again, despite ample opportunities. Indeed, 
although it was stated by the Government that if the 1971 Act failed 
in the railways dispute, an emergency would be proclaimed under 
the 1920 Emergency Powers Act—that is, the 1920 Act was a secon- 
dary method—emergencies were proclaimed under that Act in the 
spring and summer of 1972 (mining and docks) and 1973-74 
(mining). All these disputes would have come within the scope of 
the 1971 Act. In addition, a number of public sector disputes also 





54 “ On Uses,” supra, note 12, p. 12. 

55 The Times, April 20, 1972, p. 14. 

56 Sir Sidney Greene, President of the National Union of Railwaymen, ibid. May 
10, 1972, p. 1. 

57 Secretary of State for Employment v. A.S.L.E.F. (No. 2) [1972] 2 Q.B. 455 
(N.LR.C. and C.A.). . k 

58 Thomson and Engleman, The Industrial Relations Act, A Review and Analysis 
(1975), p. 117. . 
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occurred, including gas workers and hospital ancillary workers in 
1973, as well as another railway dispute in 1973-74. ; 
In short, then, American procedures were transplanted without 
adequate consideration, first, of their success or failure in their own 
system, and secondly, of their value in the British system. The 
“comparative ” analysis which did take place was inadequate, bear- 
ing little or no relation to any theory of the comparative method 
described earlier. The two major political parties acted more as 
political automatons, the one determined to introduce these pro- 
cedures, the other totally opposed. The enactment of similar labour 
Jaws, however, provided one of the rare opportunities to compare 
the structure and workings of the United States and United King- 
dom industrial relations systems by looking at the consequences of 
similar laws. In fact, a strong case can be made out that the conse- 
quences in both countries were similar. Both courts proved to be 
more “ rubberstamps ” than effective restraints on the Government 
decision to invoke emergency measures. For, faced with affidavit 
evidence from senior civil servants, the N.I.R.C., like its American 
counterpart, could hardly refute their economic and political 
assessments of the impact of the dispute. Moreover, the regular 
outcome of the ballot process in the United States was repeated in 
Britain, with an overwhelming vote (129,441-23,181) against the 
employer’s latest offer and in favour of renewed industrial action. 
Indeed, one may speculate that the response by both sides of 
industry to labour laws such as emergency procedures which en- 
velope a “national economic or labour policy” to the detriment 
of the private ordering of the parties will be similar in both coun- 
tries: these laws will be widely rejected. That is, despite the 
thetoric, neither side would willingly accept government interven- 
tion which is contrary to their interests. Systematic differences may 
determine the form of rejection, but underlying similarities of 
attitude may (in this context at least) ensure a comparable response. 


ILII. THe COMPARATIVE METHOD IN CONTEXT: U.S. AND BRITAIN 


Can procedures which work well in the United States work in this 
country? Indeed, how far can two distinctive systems of labour 
law be compared? Bok claims that since the 1930s, “ No country 
... has produced a pattern of regulation more distinctive than that 
of the United States.” ** Despite similar early labour law develop- 
ment, the United States and Britain have responded to basic ques- 
tions of policy regarding collective bargaining in markedly different 
ways.® Thus, while policy statements both in the United States and 
the United Kingdom pay lip-service to the principle of collective 
bargaining freely conducted between the parties themselves, the 





59 Bok, “ Reflection on the Distinctive Character of U.S. Labor Laws” (1971) 
84 Harv.L.Rev. 1394, 1396-1397. 
60 See, ibid. at pp. 1394-1396. 
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method in the past for attaining it has been very different in the two 
countries: Kahn-Freund presented the established view in 1954: 
“There is, perhaps, no major country in the world in which the 
law has played a less significant role ” * in the shaping of industrial 
relations than in Great Britain. Few would have disagreed that the 
traditional role of the law in collective labour relations in Britain 
has been that of non-intervention ** or, as Kahn-Freund has 
described it, ‘‘absention of the Law.” * As the Donovan Report 
concluded, 


“The British system of industrial relations is based on volun- 
tarily agreed rules which, as a matter of principle, are not 
enforced by law. This is an outstanding characteristic which 
distinguishes it from the systems of many comparable coun- 
tries.....In short, it has been the traditional policy of the law 
as far as possible not to intervene in the system of industrial 
relations.” °* 


This “characteristic feature... the conspicuous absence of law 
designed to regulate collective bargaining ? 85 is in sharp contrast 
to the United States where Congress since 1935 has assumed a major 
role in fegulating the activities of trade unions, the result of which 
has been a developed set of rules inside a legal structure affecting 
almost every aspect of labour-management relations, albeit designed 
to promote collective bargaining (the “ auxiliary ” role of labour 
law °°). 

But collective laissez-faire in the Unitéd Kingdom has had a 
battering in the last decade or so. The tradition of voluntarism has 
been critically scrutinised *7; and as Lewis argued, “The assump- 


61 Kahn-Freund, “ Legal Framework,” in Flanders and Clegg, The System of 
Industrial: Relations in Great Britain (1954), p. 44. 

62 For a detailed analysis of “collective non-intervention,” see Wedderburn, 
“Labour Law and Labour Relations in Britain ’(1972) X B.J.I.R. 270, 272-281. 

63 See, supra, note 61, pp. 102-103, 123; note, however, a recent critique of 
Kahn-Freund’s theory of labour law by Lewis (1979) 8 I.L.J. 202. 

64 Donovan Report, supra, note 24, Chap. XIV, para. 751. For a, brief account 
and analysis of “ The Historical Development of Labour Law” in Great Britain, see 
Lewis (1976) XIV B.J.LR. 1, and Wedderburn, “Industrial Relations and the 
Courts” (1980) 9 LL.J. 65, 69-86; for a comparative analysis of U.S., U.K. and 
French developments. of trade union tights, see Rimlinger, “ Labor and the 
Government: A Comparative Historical Perspective ” (1977) 37 Journal of Economic 
History 210. 65 Lewis, ibid. p. 5. 

66 For a discussion of the various “ types ” of labour law and a statement of the 
development of each shortly before the- Industrial Relations Act, see Kahn-Freund, 
“Industrial Relations and the Law—Retrospect and Prospect ” (1969) VII B.J.LR. 
301; and by the same author, Labour Law—Old Traditions and New Developments 
(1968). 

67 Although, the notion of voluntarism was itself coming under scrutiny; see 
Flanders, “ The Future of Voluntarism ” (1966) Personnel Management; Thomson, 
“The Next Step in Industrial Relations ” (1969) XVI Scottish Journal of Political 
Economy 212; Hawkins, Conflict and Change (1972), Chap. 7; Flanders, ‘‘ The 
Tradition of Voluntarism:” (1974) XII B.J.LR. 352; note also Paynter, British Trade 
Unions and the Problem of Change (1970). “ In this country we are rightly proud 
of our traditions, but when they are allowed to operate as barriers to change to 
help solve the problems of the present they cease to be the source of experience and 
wisdom ” (p. 135). 
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tions of abstentionism and the consensus surrounding it were 
seriously challenged in the troubled economic climate of the 
1960s.” ° The Industrial Relations Act 1971 tried to use law in 
order to fulfil the role it had arrived at in the American system: to 
encourage and promote collective bargaining within a legal struc- 
ture, rather than to leave the parties completely free. Despite its 
repeal, however, subsequent employment legislation has “ ventured 
directly into the territory of collective labour relations.” °° In parti- 
cular, provisions relating to generally recognised terms and con- 
ditions of employment,’® disclosure of information,’! and trade 
union recognition,’? have given to the law a more “ positive ” role 
which was largely welcomed by unions as part of the “ social con- 
tract ” with the Labour Government. Moreover, a new Conserva- 
tive Government, although expressing anxiety to avoid the “ mis- 
takes ” of the Industrial Relations Act 1971, has itself begun a 
programme of reform in the Employment Act 1980, in its publica- 
tion of a Consultative Paper on Trade Union Immunities,” and 
particularly in the Employment Bill 1982. One may speculate again 
that government, having partially assumed responsibility for trade 
union behaviour through auxiliary legal regulations may well feel 
obliged to stop what they view as abuse of union power, or as a 
threat to their policies, particularly, it may be added, when the 
abuse also threatens the interests of the community as in a national 
emergency dispute.” 

It would be tempting therefore, to adopt a 1971 American view 
which appears to summarise developments of the last decade: “the 
debate on the direction and extent of reform has almost seemed at 
times to be over whether the United Kingdom would enact a version 
of the Wagner Act of 1935, providing for the protection of the 
employee’s right to organise, compulsory recognition and bargain- 
ing in good faith, or whether Britain would proceed immediately to 
an enactment of the equivalent of the United States Taft-Hartley 
Act of 1947.” 75 Yet any attempt to predict the transferability of 
such laws would have to account for two fundamental differences 
between the United States and United Kingdom which can be 
referred to here very briefly. 

In the first place, the tradition of voluntarism in the British con- 


68 Lewis, supra, note 64, p. 9. 

69 Wedderburn, “ The New Structure of Labour Law in Britain ” (1978) 13 Israel 
Law Review 435, 450. 

70 Employment Protection Act 1975, s. 98 and Sched. 11. 

71 Ibid. ss. 17-21. 

72 Ibid. ss. 11-16. . 

73 Cmnd. 8128 (1981). Section H of the Consultative Paper is entitled “ Protect- 
ing the Community ” and paras. 316-318 discuss the Taft-Hartley procedures. 

74 Ibid. para. 3. 

75 Garbarino, “ British and American Labor Market Trends: A Case of Con- 
vergence? ” (1970) XVII Scottish Journal of Political Economy 319; see also Gould, 
“Taft-Hartley Comes to G.B.: Observations on the Industrial Relations Act of 
1971 ” (1972) 81 Yale L.J. 1421. : 
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text implies “ not so much a distrust of legislation as a distrust of 
courts of law.” 7° It is the use of courts that “ meets with almost 
universal disapproval and the tradition asserts its full force.”.7’ 
Wedderburn also believes that this is a “ potent factor ” ** to explain 
the peculiar development of the British system. The distrust of 
courts stems from a long history of decisions unfavourable to the 
unions: British labour law has been characterised by a “ ‘ pendu- 
lum’ that has swung between judge-made law and Parliament’s 
enactments.” ° And as yet, there is no evidence that this kind of 
voluntarist ideology has been allayed as it was at least partially in 
the United States by “ favourable experience of legal support.” *° 

In the second place, in almost total contrast to the legal position 
regarding collective labour relations, another tradition in Britain 
has developed historically, which is “ critical.” *! This is the existence 
since the early part of the nineteenth century of laws regulating the 
conditions of employment: “a vast body of labour law establishing 
a floor of statutory rights and duties,” ® which has never been 
rejected (although not always welcomed ®°) by the labour movement. 
It has led to a situation today whereby there exists an enormous 
variety of rules and regulations.** Here again, the situation in the 
United States is completely different. Traditionally, American trade 
unions have jealously guarded their position as the guarantors of 
such individual benefits and rights through elaborate and legally 
enforceable collective agreements.** The unions represent a privi- 
leged minority of the American labour force (only 25 per cent. 
compared with around 50 per cent. trade union membership in the 
United Kingdom); they therefore have a greater interest in actually 
preventing federal regulatory legislation which would confer benefits 
to non-unionists. 

Thus, despite similar theories of collective bargaining under- 


76 Flanders, “ The Tradition of Voluntarism,” supra, note 67, p. 354. 

77 Ibid. 

78 Wedderburn, The Worker and the Law (2nd ed., 1971), p. 24. 

79 Wedderburn, supra, note 64, pp. 77-78. 

80 Flanders, “The ‘Tradition of Voluntarism,” supra, note 67, p. 369, his 
emphasis: ` 

81 Wedderburn, supra, note 69, p. 440, his emphasis. 

82 Wedderburn, supra, note 62, p. 271, his emphasis. 

83 See Wedderburn, supra, note 64, p. 83 and note 7. 

84 See especially the Employment Protection (Consolidation) Act 1978. 

85 This is not to suggest that American unions’ attitudes, which were manifestly 
negative of. A.F.L. leaders up to 1933 or so, have always been such. As Professor 
Cullen has pointed out in correspondence with the writer, American unions supported 
most of the welfare legislation of the 1930s, including universal pensions, and 
unemployment insurance, and had earlier supported workers’ compensation. More 
recently they have supported the civil rights legislation in the 1960s and the universal 
safety requirement and pension reform enacted subsequently. They are currently 
the only major interest group pushing for laws governing plant shutdowns. The 
difference between the two countries is again fundamentally one of historical 
attitude. In the U.K. there is a huge amount of statute law protecting workers’ 
terms and conditions of employment, the history of which pre-dates the modern era 
of collective bargaining, and the substance of which extends way beyond what is 
provided through legislation in the U.S. 


LEGISLATION 
THE CONTEMPT OF COURT Acr 1981 


1. Introduction 


Tms Act reforms certain aspects of the law concerning contempt 
of court. Pleas for reform have been made regularly for many years. 
The Justice report on Contempt of Court was published in 1959. 
Some of its recommendations were implemented.* Some of the rest 
are echoed in this Act. An official departmental committee on the 
subject, chaired first by Lord Justice Phillimore and then by Lord 
Cameron, reported in December 1974.7 The committee concluded 
that the law of contempt was required as a means of maintaining 
the rights of the citizen to a fair and unimpeded system of justice 
and protecting the orderly administration of the law, but that the 
law as it stood contained uncertainties which impeded and restricted 
reasonable freedom of speech. It made many detailed recommen- 
dations. Official interest in reform seemed slight. A Green Paper 
was published in 1978,° which expressed reservations about some of 
the Phillimore recommendations. Where there is a conflict of 
view, the present Act tends to follow the Green Paper rather than 
the Phillimore report. The real impetus to reform seems to have 
been the decision of the European Court of Human Rights in the 
Sunday Times case* that the restriction placed upon freedom of 
speech by the injunction against the newspaper upheld by the 
House of Lords in Att.-Gen. v. Times Newspapers Ltd.5 was con- 
trary to Article 10 of the European Convention on Human Rights. 

The Bill was introduced in the House of Lords by Lord Hailsham 
of St. Marylebone L.C.° He pointed out that he could speak from 
experience in these matters having been “at the receiving end ” of 
proceedings for contempt of court.” He said that his “ poor little 
ewe lamb ” of a Bill was intended to be a liberalising measure. The 


1 The creation of the defences of innocent publication and distribution (Adminis- 
tration of Justice Act 1960, s. 11); the clarification of the law relating to the pub- 
lication of information concerning proceedings in private (ibid. s. 12); and the 
creation of rights of appeal (ibid. s. 13). 

2 Report of the Committee on Contempt of Court (Cmnd. 5794). 

3 Contempt of Court: A Discussion Paper (Cmnd. 7145). 

4 Eur.C.H.R., the Sunday Times case, Judgment of April 26, 1979, Series A, 
No. 30 (2 E.H.R.R. 245). See D. J. Harris (1979) 50 B.Y.I.L. 257-260; F. A. Mann 
ae 95 L.Q.R. 348; P. J. Duffy (1980) Vol. V No. 1, The Human Rights Review 


p [1974] A.C. 273. See C. J. Miller (1974) 37 M.L.R. 96; M. O’Boyle, [1974] 
N.LL.Q. 57; D. G. T. Williams [1973] C.L.J. 177. 

6 H.L.Deb., Vol. 415, cols. 657-665 (December 9, 1980). 

T See R. v. Metropolitan Police Commissioner, ex p. Blackburn (No. 2) [1968] 2 
Q.B. 150. Lord Hailsham had earlier claimed that he had been “acquitted 
triumphantly ” by the Master of the Rolls (which is perhaps putting it a bit high) 
and “had to pay a very considerable sum to my solicitors by way of costs ”?”: 
H.L.Deb., May 7, 1980, col. 1751. 
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three main purposes of the first group of sections, dealing with the 
so-called rule of strict liability in criminal contempt, were (1) im- 
plementation of the main recommendations of the Phillimore 
report, with “ minor deviations ”; (2) harmonisation of the law of 
England and Wales with the European Court’s judgment in the 
Sunday Times case; and (3) harmonisation of the laws of England, 
Scotland and Northern Ireland into a coherent set of rules. The 
other sections either sought to implement other recommendations 
of the Phillimore Committee or to deal with problems that had 
arisen since the committee reported. The Act, except for the pro- 
visions concerning legal aid, came in force on August 27, 1981. 

In Att.-Gen. v. Times Newspapers Ltd.* the Attorney-General 
argued that the proposed publication in the Sunday Times of an 
article, which discussed critically and in detail the conduct of Dis- 
tillers in relation to the distribution of thalidomide, would constitute 
contempt as it imposed improper pressure upon Distillers and pre- 
judged the issues in the litigation between Distillers and the thalido- 
mide victims. The House held unanimously that an injunction 
should be granted prohibiting the publication of “any article or 
matter which prejudges the issues of negligence, breach of contract 
or breach of duty, or deals with the evidence relating to any of the 
said issues” arising in any actions pending or imminent against 
Distillers. Their Lordships’ main objection was to the prejudgment 
of the issues, and the perceived danger was in the nature of a threat 
to the administration of justice in general rather than to the 
particular proceedings. 

Article 10, § 1 of the European Convention on Human Rights 
provides that “ Everyone has the right to freedom of expres- 
sion... .” Article 10, § 2 states that limitations on this freedom may 
be imposed where they “ are prescribed by law and are necessary in 
a democratic society, [inter alia]... for the protection of the rights 
of others...or for maintaining the authority and impartiality of 
the judiciary.” In the Sunday Times case ° the European Court of 
Human Rights held (1) that the interference with freedom of ex- 
pression caused by the injunction was “‘ prescribed by law” *°; (2) 
that it had aims that were “legitimate,” the protection of the rights 
of litigants being included in the phrase “ maintaining the authority 
and impartiality of the judiciary ” '; but (3) (by 11 votes to nine) 
that the interference was not “necessary” for maintaining the 
authority: of the judiciary. While the adjective ‘‘ necessary ” was 
not synonymous with “ indispensable ” it did imply the existence of 
a “pressing social need,” and did not have the flexibility of such 
expressions as “ admissible,” “ ordinary,” “ useful,” “ reasonable,” 





8 [1974] A.C. 273. 

_ ° Supra, note 4. | 

. 10 Ibid. paras. 49-53. 
11 Ibid. paras. 54-57. 
12 Ibid. paras. 58-68. 
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or “desirable.” While the House of Lords was free to balance the 
competing interests of freedom of expression and the proper 
administration of justice, the European Court had to adopt a 
different approach: ‘‘ The Court is faced not with a choice between 
two conflicting principles but with a principle of freedom of expres- 
sion that is subject to a number of exceptions which must be 
narrowly interpreted.” 1° The Court concluded that the interference 
complained of “did not correspond to a social need sufficiently 
pressing to outweigh the public interést in freedom of expression.” ** 

It accordingly became incumbent on the United Kingdom to bring 
the law on contempt into conformity with the requirements of 
Article 10, as interpreted by the European Court. It was, however, 
difficult to establish precisely what changes would be required. As 
mentioned above, the Court suggested that it was required by the 
Convention to adopt a different approach to that adopted by the 
House of Lords. Perhaps, then, the new legislation should reflect 
that difference in approach. However, it is not clear that the 
approaches of the two courts were, in fact, different. The speeches 
of Lords Reid, Morris and Cross showed that they thought that only 
those interferences with freedom of expression that were necessary 
should be’ supported.'® Furthermore, the European Court seemed 
to accept that many of the dangers of prejudgment and pressure on 
litigants identified by the House of Lords were such as would justify 
restrictions on freedom of expression, if they could be established 
in any given case.‘® Overall, the majority of the European Court 
simply took a different view from the House of Lords of whether 
an interference in freedom of expression was “ necessary ” in the 
circumstances.'’ While they agreed with the majority of the House 
of Lords that the December article would not have added much to 
the pressure on Distillers that already existed,?* an absolute rule to 
the effect that it was not permissible to prejudge issues in pending 
cases could not be justified,*® and the article in question did not, on 
the facts, pose a sufficiently pressing threat to the administration of 
justice. Hence, it would seem that the European Court’s judgment 
required that the “ absolute ” rule against prejudgment formulated 
in Att.-Gen. v. Times Newspapers Ltd. be removed, and that the 
law of contempt should only apply in cases where there -was a 
“ pressing need.” 


13 Ibid. para. 65 (see also the Klass case, Judgment of September 6, 1978, Series 
A No.-28, p. 21, s. 42). ; 

14 Ibid. para. 67. 

15 See [1974] A.C. 273, 294, 302, 322. 

16 Sunday Times case, note 4, supra, paras. 57, 63. 

17 See D. J. Harris, loc. cit. note 4, supra, p. 259. 

18 Sunday Times case, Series A No. 30, para. 63 (see, infra, p. 302). 

19 Ibid. para. 65. See also para. 60 where the court noted that the Phillimore 
Committee had recommended that the absolute prejudgment rule should be abolished, 
and that the Government’s Green Paper had not called that recommendation into 
question. . 
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Lord Hailsham assured the House of Lords that the Law Officers, 
who themselves had taken counsel’s opinion, were satisfied that the 
Contempt of Court Bill would bring our law into compliance with 
the Strasbourg decision.” He referred to Article 6 of the European 
Convention, which guarantees the fairness of trials, and Article 10, 
and stated that the European Court had held that when the two sets 
of rights came potentially into conflict ‘‘ Justice... comes first, but 
only to the extent...‘ necessary in a free society ’; and, when seek- 
ing an explanation of the word ‘necessary’ in this context, the 
court explained that they intended it to carry a meaning somewhere 
between ‘ desirable ’ and ‘ indispensable ’. Whatever my opinion may 
be regarding the semantics of this, I venture to adopt the prin- 
ciple.” 7 This statement was criticised by the Outer Circle Policy 
Unit and The Times as an erroneous interpretation of the Court’s 
judgment, on the ground that “ while the United Kingdom Govern- 
ment had always argued that the protection of the reputation and 
rights of others called for a balance between Article 6 and Article 
10, both the commission and the court consistently rejected this 
contention, disregarding Article 6 and finding that Distillers’ right 
to a fair civil trial would be automatically safeguarded if the 
‘authority and impartiality of the judiciary’ was protected.” ?? It 
is submitted, with respect, that while it is true that the Court did 
not refer to Article 6, Lord Hailsham’s remarks nevertheless make 
it clear that inhibitions may only be placed on freedom of expres-. 
sion where necessary in a democratic society to protect the adminis- 
tration of justice. Given the wide interpretation of the concept of 
maintaining the “authority and impartiality of the judiciary” 
adopted by the European Court in this case, this seems to be an 
accurate representation of the test contained in Article 10, § 2.”° 


2. The Contempt of Court Act 1981 
(a) Prejudicial comment: the “ strict liability rule” 


Sections 1 to 7 of the Act deal with the situation in which persons 
who comment on legal proceedings may be held strictly liable for 
contempt. The scope of these sections is related to what the Act 
terms the “ strict liability rule,” and this is defined in section 1 as 
“the rule of law whereby conduct may be treated as a contempt 
of court as tending to interfere with the course of justice in parti- 
cular legal proceedings regardless of intent.” This rule is to apply 
only to “publications” and this term includes “any... commu- 
nication in whatever form, which is addressed to the public at large 


30 H.L.Deb., Vol. 415, col. 665 (December 9, 1980). 

21 Ibid. cols. 658-659, cf. cols. 693-694. 
` 22 The Times, April 28, 1981, article by Anthony Whitaker, Legal Manager, 
Times Newspapers. See also the leading article. , 
`” 23 See also the interview with Lord Hailsham in the Sunday Times of February 1, 
1981, and his letter to The Times, April 30, 1981. ` 
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or any section of the public.” 7 The test for contempt under the 
“strict liability rule” is now whether the publication “creates a 
substantial risk that the course of justice in the proceedings in 
question will be seriously impeded or prejudiced.” 7° The prejudg- 

ent of issues will therefore not automatically constitute contempt. 
This test is similar to that proposed by Phillimore, namely, whether 
the publication “creates a risk that the course of justice will be 
seriously impeded or prejudiced.” The Government acceded 
somewhat reluctantly to pressure for the addition of the word 

“substantial ” although it may be doubted whether it will make 
any significant difference. 

The other drafting change ‘is the addition of the words “in the 
proceedings in question”? which clearly relate back to the words 
“in particular legal proceedings” in section 1. This may cause 
problems. One of the features in Att.-Gen. v. Times Newspapers 
Ltd. was that publications could properly be dealt with as contempts 
wherever there was a threat of a generalised nature to the adminis- 
tration of justice, even where there was no threat to particular legal 
proceedings. Thus Lord Reid said ” that there is “ ample authority 
for the proposition that issues must not be prejudged in a manner 
likely to affect the mind of those who may later be witnésses or 
jurors. But very little has been said about the wider proposition 
that trial by newspaper is intrinsically objectionable. . . .”” Moreover, 
the European Court seemed to accept that the fears that prejudg- 
ment would lead to disrespect for the processes of law, inhibit 
suitors genérally from having recourse to the courts and create the 
danger of trial by newspaper were reasons which fell within the aim 
of maintaining the authority of the judiciary under Article 10, 
§ 2,78 while holding that there was no such threat posed on the facts 
of the case.?° Accordingly, it seems that section 1, by referring to 
cases where there is a threat to the course of justice “in particular 
legal proceedings,” may not cover. all the situations where there is 
strict liability for contempt. This problem does not seem to have’ 
been foreseen by the draftsman and those responsible for promoting 
- the Act, although it was foreseen by at least one commentator.*° 


24 s. 2 (1). This follows the recommendation of the Phillimore Committee that 
other kinds of conduct liable to affect proceedings, but not intended to do so, should 
not be subject to the law of contempt: see paras. 73-80. 

25 s, 2 (2). 

26 Cmnd. 5794, para. 113. 

27 [1974] A.C. 273, 300. See also Lord Morris at pp. 303-304, Lord Diplock at 
, Pp. 309-310, Lord Simon at p. 314 (agreeing generally with Lord Diplock’s elucida- 
tion of the law of contempt) and Lord Cross at pp. 322-323. Cf. Hall v. Associated 
Newspapers, 1978 S.L.T. 241, 246. 

28 Eur.C.H.R., the Sunday Times case, Series A, No. 30, para. 57; cf. the con- 
curring opinion of Judge Zekia (p. 65). ` . 

28 A, Tettenborn (1981) 125 S.J. 123 argues that the court held that “ only a 
serious likelihood of prejudice in actual proceedings [our emphasis] sufficed to 
justify the restriction on freedom of speech inherent in the decision.” It is submitted 
that the, court did not go that far. 

30- A, Tettenborn, op. cit. 
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If this interpretation is correct, there will still be an absolute rule 
against those kinds of prejudgment that pose a threat to the 
administration of justice in general, and the requirement of the 
Strasbourg decision will not have been fully implemented. More- 
over, the defences previously available under section 11 of the 
Administration of Justice Act 1960 will not be available, as that 
section is now repealed, and the defences under section 3 of the 
1981 Act, like the other provisions of sections 1 to 7, will not be 
applicable as they only relate to the “strict liability rule” as 
defined in section 1. 

The assumption in the debates in Parliament seemed to be that 
the first seven sections covered all the situations where in future 
there would be strict liability for contempt. There will be a strong 
temptation to read into section 1 some such words as “ and conduct 
may not be treated as a contempt of court as tending to interfere 
with the course of justice regardless of intent to do so other than in 
accordance with the provisions of sections 1. to 7 of this Act.” The 
extent of the power of the judges to ignore statutory words or read 
words into statutes that have been drafted defectively is controver- 
sial.** Nevertheless, the court showed few inhibitions in reading 
Part I of the Criminal Law Act 1977 so as to avoid the difficulties 
that appeared to be created by the wording of provisions designed 
to retain in certain limited circumstances the common law of con- 
spiracy.*? Alternatively, it might be held that the absolute rule 
against prejudgment was only applicable in civil cases.** 

The “strict liability rule ” will only apply where proceedings are 
“ active ” as set out in Schedule 1. These limits introduce greater 
certainty by comparison with the position at common law, but they 
are wider in some respects than those recommended by: the Philli- 
more Committee.** For example, in English cases the sub judice 
period at common law commenced when proceedings were “ pend- 
ing,” or even, according to some authorities, from the earlier time 
when they were “imminent.” ** Under the 1981 Act, the period 
commences in criminal cases when one of the following steps is 
taken: arrest without warrant; the issue of a warrant or summons; 
the service of an indictment or other document specifying the 
charge; or oral ‘charge. The Phillimore Committee had recom- 
mended the “ moment when the suspected man is charged or a 


31 Sir Rupert Cross, Statutory Interpretation (1976), pp. 84-98. 

32 See R. v. Duncalf [1979] 1 W.L.R. 918. 

33 In a number of cases after Att.-Gen. v. Times Newspapers Ltd. the Divisional 
Court did not apply an absolute rule against prejudgment, holding that conduct 
should only be treated as contempt if it posed a threat to the particular proceedings. 
See Blackburn v. British Broadcasting Corporation [1976] The Times, December 15, 
and R. v. Bulgin, ex p. B.B.C. [1977] The Times, July 14. 

34 Cmnd. 5794, paras. 115-132. 

35 See S. H. Bailey, D. J. Harris and B. L. Jones, Civil Liberties: Cases and 
Materials (1980), pp. 252-253, 261 and the cases cited therein. See also Hail v. 
Associated Newspapers, 1978 S.L.T. 241. 


May’ 1982] LEGISLATION ` 307 


summons served.” °* In civil proceedings the period prescribed by 
the Act commences when the case is set down for trial, or a date 
for the trial is fixed, or from the time the hearing commences. As 
regards High Court proceedings this is in accordance with the 
Phillimore recommendation.” A “Lucan ”-type situation is 
provided for by paragraph 11 of Schedule 1: 


“ Criminal proceedings against a person which become active 
on the issue or the grant of a warrant for his arrest cease to 
be active at the end of the period of twelve months beginning 
with the date of the warrant unless he has been arrested within 
that period, but become active again if he is subsequently 
arrested.” 


The conclusion of the sub judice period in English criminal cases is 
to be marked by the acquittal or sentence of the accused, or any 
other verdict, finding, order or decision which puts an end to the 
proceedings, or by discontinuance, or by operation of law,** and in 
English civil cases by the disposal, discontinuance or withdrawal of 
the proceedings.*® Appellate proceedings are regarded as “‘ active” 
between their commencement and their disposal, abandonment, 
discontinuance or withdrawal. Furthermore, in criminal cases where 
an appellate court remits the case to the court below or orders a 
new trial or a venire de novo, any further proceedings are treated 
as active from the conclusion of the appellate proceedings.*° 
There are three main grounds upon which the sub judice periods 
prescribed by the Act were criticised. First, it was argued that they 
would inhibit Press comment over too long a period, particularly in 
civil cases where there may be a long delay after a case is set down 
for trial. Secondly, critics pointed to the difficulties that may be 
encountered in discovering whether proceedings are active.*! There 





36 A preference for the Phillimore recommendation on this point was expressed 
in many quarters, including the Press, The Law Society, the N.C.C.L. and the Outer 
Circle Policy Unit. However, the Government had indicated in the 1978 Green 
Paper that the Phillimore limits were arguably too narrow, and the Bill as originally 
presented in 1980 reflected that view. The publicity given in January 1981 to police 
celebrations and to other background information after the arrest of Peter Sutcliffe, 
the so-called “ Yorkshire Ripper,” but before he was charged, was cited as powerful 
evidence of the need for the longer sub judice period provided for by the Bill. The 
information published included interviews with neighbours and workmates of Sutcliffe, 
and photographs of him. The Solicitor General was moved to remind newspaper 
editors and the controllers of radio and television programmes of their responsibilities 
under the law. See The Times, January 6, 7, 13, 1981. No proceedings for contempt 
were instituted. 

37 Cmnd. 5794, paras. 124-129. The time recommended by Phillimore for civil 
proceedings in magistrates’ and county courts was six weeks before the date fixed 
for the hearing: Cmnd. 5794, para. 131. (See also Cmnd. 7145, para. 21.) 

“38 Sched. 1, paras, 5-10. 

39 Sched. 1, para. 12. i 

40 Sched. 1, paras. 15 and 16. 

-.41 It was said that it is easier to discover from’ the police that a man has been 
charged than that a warrant has been issued for-his arrest or that he has been 
arrested. An article in. The Times, May 19, 1981, described the tortuous process of 
discovering whether a case had been set down for trial. 


` 
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is of course a defence where the publisher does not know and has no 
reason to suspect that proceedings are active.*? However, this is 
only available where the publisher has taken reasonable care, and 
it is not clear what steps a publisher will have to take in practice 
in order to fulfil this requirement. Thirdly, it was strongly urged 
that appellate proceedings should not be placed under the umbrella 
of contempt. The Phillimore Committee took the view that while 
it would be going much too far to say that professional judges were 
never influenced by what they may read or hear, they were by their 
training and experience capable of putting extraneous matter out 
of their minds.** Their recommendation that cases tried by judge 
alone should be protected by the law of contempt was based on the 
need to protect witnesses and parties, the need for reticence on the 
part of the Press in the interests of the preservation of public con- 
fidence in the administration of justice, the fact that it was not 
always known until a late stage whether a case will be heard by a 
judge, and the need to keep the rules as simple as possible. The 
difference in susceptibilities of judges and jury would in any event 
be considered by the court when applying the “ risk” test for con- 
tempt.‘ They did not recommend that appellate proceedings should 
be protected by the law of contempt, except in the case of appeals 
from magistrates’ courts to the Crown Courts.** 

Section 3 of the 1981‘ Act re-enacts, in a form modified to take 
account of these changes in the sub judice periods, the defences of 
innocent publication or distribution formerly enacted in section 11 
of the Administration of Justice Act 1960. They are also extended 
to Scotland. Section 4 (1) creates a new defence in respect of “a 
fair and accurate report of legal proceedings held in public, pub- 
lished contemporaneously and in good faith,” although a court may 
under section 4 (2) order the postponement of a report “ where it 
appears to be necessary for avoiding a substantial risk of prejudice 
to the administration of justice in those proceedings or in any 
other proceedings pending or imminent.” These provisions clarify 
a point that had been the subject of contradictory observations by 
Waller J. in the Poulson trial and by Lawton J. in the second Kray 


42 s, 3 (see infra). 

43 Cmnd, 5794, para. 49. 

44 Ibid. para. 125. Lord Salmon and Lord Elwyn-Jones expressed strong doubts 
whether Lords Justices and Lords of Appeal could ever be affected by Press com- 
ment: H.L.Deb., Vol. 415, cols. 667 and 674 (December 9, 1980), Contra, Viscount 
Dilhorne in Att.-Gen. v. British Broadcasting Corporation [1981] A.C. 303, 335. 

45 Cmnd. 5794, para. 132. 

46 See Cmnd. 5794, paras. 134-141. An order under s. 4 (2) may prohibit the 
reporting of particulars of committal proceedings which are not subject to reporting 
restrictions under s. 8 of the Magistrates’ Courts Act 1980: R. v. Horsham J.J., ex 
p. Farquharson, [1982] 2 W.L.R. 430 (C.A.). Shaw L.J. stated that a premature 
publication in contravention of an order under s. 4 (2) of which the publisher was 
aware could not be said to be made in good faith. See also M. Mair (1981) 131 New 
L.J. 1224 on the Divisional Court proceedings in this case. 
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trial.“* Section 5 likewise implements a recommendation of the 
Phillimore Committee *’: 


“A publication made as or as part of a discussion in good 
faith of public affairs or other matters of general public interest 
is not to be treated as a contempt of court under the strict 
liability rule if the risk of impediment or prejudice to particular 
legal proceedings is- merely incidental to the discussion.” 


Section 6 (a) preserves any defence available at common law to a 
charge of contempt under the “strict liability rule.” Section 6 (b) 
provides that nothing in the first five sections implies that any pub- 
lication is punishable as a contempt under the “strict liability 
rule” which would not have been so punishable at common law. 
Section 6 (c) marks one of the important limitations to the scope of 
the present reform; nothing in the first five sections of the Act is to 
restrict liability for contempt in respect of conduct intended to 
impede or prejudice the administration of justice. The Phillimore 
Committee recommended, first, that such conduct should normally 
be dealt with by prosecutions for one of the substantive offences 
relating to interference with justice, and that the summary 
procedure for contempt should only be used 


“where the necessity for speed in the law’s reaction to it or 
other compelling conditions warrant the use of this summary 
power and outweigh the importance of the perpetrator’s entitle- 
ment to all the usual protective privileges which attach jo a 
person accused of criminal conduct.” #8 


Secondly, this should only be permitted if the proceedings have 
started and have not been completed.** The Lord Advocate, Lord 
Mackay of Clashfern, assured the House of Lords that as a matter 
of prosecution practice the spirit of this second recommendation 
could be given effect to without the necessity of legislation. The 
Law Commission’s proposals for the amendment and codification 
of offences relating to interference with the course of justice have 
not as yet been implemented.*' 

Section 7 introduces, except for Scotland the requirement that 
proceedings for contempt be instituted by or with the consent of 
the Attorney-General. This only applies to proceedings under the 
“strict liability rule,” and does not apply where proceedings are 
instituted on the motion of a court having jurisdiction to deal with 
a contempt of court. It is already the case in practice in England 
and Wales that the Attorney-General becomes involved in most 
contempt of court matters.*? 


47 Cmnd. 5794, para. 142. Cf. Re Truth and Sportsmen, ex p. Bread Manufac- 
turers (1937) 37 S.R.(N.s.w.) 249 and Atkins v. London Weekend Television ‘Ltd., 
1978 S.L.T. 76. 

48 Ibid. para. 45. . 49 Ibid. para. 72. 

50 H.L.Deb., Vol. 416, cols. 204-205 (January 15, 1981). 

-51 See Law Com. No. 96; R. Leng [1981] Crim.L.R. 151. 
-52 Lord Elwyn-Jones, H.L.Deb., Vol. 416, col. 205 (January 15, 1981). 
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(b) Confidentiality of jury deliberations 


Section 8 provides that it is a contempt “to obtain, disclose or 
solicit any particulars of statements made, opinions expressed, argu- 
ments advanced or votes cast by members of a jury in the course 
of their deliberations in any legal proceedings.” The section as 
originally drafted incorporated the limitation that it was not to 
apply to publications which did not identify the proceedings, or the 
names of particular jurors, and which did not enable such matters 
to be identified. Moreover, the disclosure or the solicitation of the 
disclosure of particulars was only to be an offence when done in 
the contemplation that they would be published. Neither the 
Criminal Law Revision Committee,® the Phillimore Committee nor 
the Law Commission had recommended legislation. Interesting 
accounts by jurors of their jury service had indeed been pub- 
lished.“ However, the publication in the New Statesman of an 
interview with a juror after the trial of Jeremy Thorpe and others 
led to contempt proceedings against the newspaper.** The juror was 
interviewed after the trial was over and no money was paid. It was 
conceded that the publication could not in any respect interfere 
with the administration of justice in the Thorpe case and that the 
juror’s comments showed that the jury had approached its task in 
a sensible and reasonable manner, but it was contended that any 
disclosure of jury-room secrets would tend to imperil the finality of 
jury verdicts and affect adversely the attitude of future jurymen. 
The Divisional Court held that if a publication had that tendency 
it was capable of being a contempt, but did not accept that the dis- 
closure of jury-secrets would necessarily have that effect, and did 
not accept that the article in question constituted contempt. The 
court did not explain why it thought the article in question was not 
objectionable; it indicated that no exception could be taken to dis- 
closures which did not identify the persons concerned, but the New 
Statesman article could not of course be exonerated: on that ground. 
It was argued by some that the exceptions built into the original 
clause were too narrow. However; Lord Hutchinson and Lord 
Wigoder persuaded the House of Lords at the last minute to remove 
the exceptions altogether on the ground that any approaches to 
jurors were undesirable," whether by “ respectable professors from 
Birmingham,” “‘ Marxist professors from the English Faculty at 
Cambridge,” by “ any scribbler or any journalist,” or by that “ most 


53 Tenth Report: Secrecy of the Jury Room, Cmnd. 3750 (1968). 

54 See E. Devons (1965) 28 M.L.R. 561; D. Barber and G. Gordon, Members of 
the Jury (1976). ' 

55 Att.-Gen. v. New Statesman [1981] Q.B. 1 (D.C.). See the New Statesman, 
July 27, 1979. = 

56 H.L.Deb., Vol. 422, cols. 239-254 (July 1, 1981) -(consideration of Com- 
mons amendments). : 
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dangerous animal, the sociologist.” 5 Lord Lane C.J. was quoted 
as saying that he regarded any loosening of the strict rules about no 
disclosure of a jury’s deliberations as an anathema.** The Attorney- 
General advised the House of Commons to accept this amendment, 
which turned section 8 into a “ catch-all ?” provision, partly out of 
deference to the weight of the views expressed by critics of the 
section as originally drafted, and partly because further disagree- 
ment between the Houses might have endangered the passage of 
the Bill as a whole.** Accordingly, it is now a contempt for any 
juror to disclose particulars of a case to anyone, even a spouse or 
a friend. The only safeguard is the requirement of the Attorney- 
General’s consent to prosecution, and even this is not necessary 
where proceedings are instituted on the motion of a court. It is 
appropriate to rely upon that safeguard where the ambit of a law 
is uncertain and the considerations to be borne in mind when exer- 
cising the discretion to prosecute are particularly sensitive. It is 
clearly undesirable to have to rely upon that safeguard in relation 
to an offence that is drawn so widely that it catches many situations 
about which there is general agreement that they should not be 
regarded as criminal at all. ` 


(c) Use of tape recorders 

Section 9 makes it a contempt to use in court or bring into court 
for use any instrument for recording sound, except with leave of 
the court, and imposes an absolute prohibition on the publication 
of recordings of court proceedings. Leave may be granted, refused, 
withdrawn or amended. Conditions may be attached as to the use 
of any recording made pursuant to the leave. The section does not 
apply to the making or use of sound recordings for purposes of 
official transcripts. Guidelines as to the exercise of discretion under 
the section were given by Home Office Circular No. 79/1981 and 
in a Practice Direction.*° Without prejudice to any other power to 
deal with a contempt, an order may be made for the forfeiture of 
the recorder, the recording or both.*? 


(d) Disclosure of sources of information 


Section 10 places on a legislative basis the general practice 
whereby journalists are not required to disclose their sources of 








57 H.L.Deb., Vol. 416, cols. 371 (January 20, 1981) (Lord Hutchinson). 

58 H.L.Deb., Vol. 422, col. 241. Cf. J. Baldwin and M. McConville, Jury Trials 
(1979) Chap. 1, pp. 130-134. At p. 132 they state that it is time that the deliberations 
of the jury were examined by researchers. See also their article at (1981) 145 J.P.N. 
575. 

59 H.C.Deb., Vol. 9, cols. 410-412, 436-437 (July 22, 1981). 

60 (1981) 131 New L.J. 923; [1981] 3 All E.R. 848. S. 9 is based on a recom- 
mendation of the Phillimore Committee: Cmnd. 5794, paras. 42-43. 

61 The first victim seems to have been Mr. Dennis Line (71) who was spotted 
tape-recording a hearing in a magistrates’ court in which his wife was accused of 
shoplifting. A forfeiture order was made: The Times, December 4, 1981. 
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information unless it is necessary. The section permits this where 
it is established “to the satisfaction of the court that disclosure is 
necessary in the interests of justice or national security or for the 
prevention of disorder or crime.” This does not appear to alter the 
existing position. In Att.-Gen. v. Mulholland; Att.-Gen. v. Foster ® 
and in Aft.-Gen. v. Clough ® journalists were'imprisoned for refus- 
ing to answer questions put by the Tribunal of Inquiry into the 
Vassall case (a security matter) and in British Steel Corporation v. 
Granada Television Ltd.“ Granada were required to disclose the 
source of information leaked from British Steel, in the interests of 
justice. 


(e) Publication of matters exempted from disclosure in court 
Section 11 provides that, 


“In any case where a court (having power to do so) allows a 
name or other matter to be withheld from the public in pro- 
ceedings before the court, the court may give such directions 
prohibiting the publication of that name or matter in connec- 
tion with the proceedings as appear to the court to be necessary 
for the purpose for which it was so withheld.” 


This obscurely drafted provision does not confer any power to 
withhold information in court,’ does not indicate what consequen- 
ces are to follow from a breach of a direction made under the sec- 
tion,** and does not make it clear whether the deliberate publication 
of matter withheld in court may constitute contempt where there 
has not also been an express direction to the Press to refrain from 
publication. 


(f) Contempt of magistrates’ courts 


Section 12 gives magistrates’ courts power to deal with any person 
who wilfully insults any justice, witness, court official, or lawyer 
having business in the court, either in the courtroom or in going 
to or returning from the proceedings of the court, or who other- 
wise misbehaves in court. Such a person may be detained until the 
rising of the court, and may be imprisoned for up to one month, 
fined up to £500, or both. These provisions are modelled on section 
157 of the County Court Act 1959, and are similar to powers already 
enjoyed by magistrates in Scotland. Their extension to magistrates’ 





62 [1963] 2 Q.B. 477. Cf. H.M. Advocate v. Airs, 1975 J.C. 64. 

63 [1963] 1 Q.B. 773. 

64 [1981] 1 All E.R. 417. 

65 See R. v. Socialist Worker Printers and Publishers Ltd., ex p. Att.-Gen. [1975] 
Q.B. 637; Att.-Gen. V. Leveller Magazine Ltd. [1979] A.C. 440 and R. v. Hove JJ, 
ex p. Gibbons [1981] The Times, June 19. 

= yu disobedience to a direction automatically constitute contempt? Cf. s. 4 (2), 
p. 308. 
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courts in England was recommended by the Phillimore Committee.’ 
The Committee stated that there was no evidence that the courts’ 
existing powers to punish disobedience to court orders and recal- 
citrant witnesses °* were abused. The main point of controversy in 
the debates was whether the power to deal with insults was neces- 
sary, or even desirable. Where the object of the insult is the magis- 
trate he will be “ the victim, the witness, the prosecutor, the judge 
and the jury.” © This is already accepted to be the main cause of 
concern with the law of contempt in the face of the court, but one 
may perhaps have greater confidence in the. objectivity of High 
Court judges than of magistrates. 


(g) Legal aid 


Section 13 enables legal aid to be granted in respect of proceed- 
ings for contempt in the face of the court, and the analogous statu- 
tory offences concerning magistrates’ and county courts.” This will 
be a valuable extension of the law, when it is brought into force. 


` (h) Penalties 


Section 14 introduces new limitations on the powers to imprison 
for contempt in England and Wales.” Under the previous law, com- 
mittals for criminal contempt were for a fixed term and there was 
no limit to the-sentence that could be imposed; committals for civil 
contempts (e.g. disobedience to court orders) were sine die, until 
such time as the contemnor chose to obey, as the purpose was coer- 
cive rather than punitive. In line with recommendations of the 
Phillimore Committee,”* all committals are to be for a fixed term, 
and there is a maximum limit of two years for committals by 
superior courts. The maximum for committals by inferior courts is 
now one month.” In both cases this is without prejudice to the 
court’s power to order an earlier discharge. Fines of any amount 
may be imposed by the superior courts, as at present; in any case 

where an inferior court has power to fine a person for contempt, 
and no limit is imposed by any other provision, a maximum of £500 
is applied. 





67 Cmnd. 5794, paras. 36-37. The recommended penalties were seven days’ 
imprisonment and/or a fine of £20. 

88 Magistrates’ Courts Act 1952, ss. 54 6) and 77 (4).. See now the Magistrates’ 
Courts Act 1980, ss. 63 (3) and 97 (4). The penalty under s. 97 (4) was increased in 
line with s. 12 of the Contempt of Court Act 1981 by Sched. 2, Pt. IH, para. 7 of 
the 1981 Act. 

69 Lord Gifford, H.L.Deb., Vol. 416, col. 385 (January 20, 1981). 

70 s. 12 of the 1981 Act; ss. 30, 127 and 157 of the County Courts Act 1959. 

71 Penalties in Scotland are covered by s. 15. 

72 Cmnd. 5794, paras. 172, 199-200. 

73 “ Superior Court” is defined in s. 19. A county court counts as a “ superior 
court” for this purpose: Whitter v. Peters, The Times, December 28, 1981. The 
court left open the question whether’ the sentencing limits apply to cases of civil 
contempt. 
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3. Matters not covered by the Act 


The catalogue of aspects of contempt unaffected by the Act is of 
considerable significance. The preservation of the existing law of 
contempt in relation to intentional interferences with the adminis- 
tration of justice has already been mentioned. ‘‘ Scandalising the 
court,” which according to some authorities attracts strict liability, 
and which the Phillimore Committee recommended should be 
abolished,”* will not be removed until the offences relating to inter- 
ference with justice are codified. Clause 7 of the Bill as originally 
presented sought to place the jurisdiction of the High Court, the 
Court of Session and the High Court of Justiciary to deal with con- 
tempt of inferior courts 7° on a statutory footing, by providing that 
it extended to “ the proceedings of all inferior courts, tribunals and 
bodies (however described and whenever established) which are 
constituted by law and exercise any part of the judicial power of 
the State.” This was criticised on the ground that it extended the 
jurisdiction to too wide a range of bodies, and that it was unclear. 
One possible solution was “to have a little list like Ko-Ko,” "° but 
it proved impossible to draw up an appropriate list, and the matter 
was left out of the Bill entirely. There was pressure to incorporate 
a provision to reverse the effect of the decision in Home Office v. 
Harman,” but this was resisted. Finally, the Act does not deal 
expressly with the question of when pressure upon litigants may 
amount to contempt. In Att.-Gen. v. Times Newspapers" the 
Attorney-General argued that publication of the article would con- 
stitute contempt not only because it prejudged the issues but also 
because of the pressure it placed upon Distillers. In this regard their 
Lordships considered, obiter, an earlier article published in Septem- 
ber 1972 as well as the December article. Lords Reid, Morris and 
Cross held that it was permissible to urge a party to litigation to 
forgo his legal rights provided it was done in a fair and temperate 
manner,’® and were agreed that the September article did not 
amount to contempt for that reason. The second article was con- 
tempt because of the “prejudgment” principle rather than the 
“ pressure ” principle.*° Lord Diplock and Lord Simon held that 
conduct calculated to inhibit suitors from availing themselves of ` 
their constitutional rights to have their legal rights determined by 


74 Cmnd. 5794, paras. 159~167. Cf. Law Com. No. 96, pp. 67-68. 

75 See Att.-Gen. v. British Broadcasting Corporation [1981] A.C. 303. 

76 Lord Hailsham, H.L.Deb., Vol. 416, col. 228 (January 15, 1981). 

77 [1981] 2 W.L.R. 310 (C.A.). The subsequent appeal to the House of Lords 
failed: [1982] 2 W.L.R. 338. 

78 [1974] A.C. 273. 

79 Ibid. pp. 299, 307, 326. 

80 Lord Reid said at p. 299 that he did not think the December article would 
have added much to the pressure on Distillers. Lord Morris said at p. 307 that the 
later article was objectionable because it “conveyed the message... that an 
examination of the issue as to negligence showed that there was a considerable case 
that could be presented against Distillers.” See also the terms of the injunction 
(supra, p. 302). 
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the courts by holding them up to public obloquy for doing so would 
amount to contempt,*' and that the September article had indeed 
been a contempt on this basis.*? Lord Hailsham subsequently 
assured the House of Lords that as the-Sunday Times had won its 
case on the “pressure” principle in the 1973 litigation, this was 
therefore not a “live issue” before the European Court and that 
accordingly it was not necessary for the Bill to include any special 
provision to cover it. Not everyone was convinced." The Phillimore 
Committee had recommended that conduct directed against a liti- 
gant in connection with legal proceedings in which he is concerned 
which amounts to intimidation or unlawful threats to person, pro- 
perty or reputation should be capable of being treated as contempt, 
but that conduct falling short of that should not.** Lord Hailsham 
and Lord Scarman argued that there were varieties of pressures 
which fell short of intimidation or unlawful threats but which would 
involve a breach of the guarantee under Article 6 of the European 
Convention on Human Rights.** 


4. Conclusion 


This Act neatly illustrates various aspects of the contemporary 
legislative process, including the difficulty of finding time for the 
enactment of legislation in areas which are not important to party 
politics or the operation of the governmental machine; the com- 
promises that the promoters of such legislation make, on the prin- 
ciple that something by way of reform is better than nothing; and 
the way in which the Government may be forced to accept amend- 
ments so as to avoid problems with the parliamentary timetable. It 
is perhaps unusual for there to be such marked disagreement as to 
the nature of the law that is being reformed as that over the exact 
implications of the decision of the European Court in the Sunday 
Times case. It was, however, to be expected that reform of the law 
in this area would be based on the assertions and assumptions of 
lawyers as to the extent of dangers to the administration of justice. 
The Act is undoubtedly a liberalising measure in important 
respects. However, it also leaves untouched several areas of uncer- 
tainty in the law of contempt, and has created some others. There 
has been early evidence that the Press will continue to test these 
matters in litigation. Moreover, it should be remembered that 








81 [1974] A.C. 273, 310, 314. 

82 Ibid. p. 312. When discharging the injunction the Lord Chief Justice observed 
that the “ possibility of pressure on Distillers, I should have thought, has completely 
evaporated ” (The Times, June 24, 1976). However, the main reason for lifting the 
injunction appears to have been that there were only four actions extant. 

83 See, e.g. the debate in the House of Commons Standing Committee A on May 
19, 1981, and the articles and correspondence cited in notes 22, 23, supra. 

84 Cmnd. 5794, paras. 57-63. 

85 See H.L.Deb., Vol. 416, cols. 198-199 (Lord Scarman) and 199-203 (Lord 
Hailsham). 


316 THE MODERN LAW REVIEW [Vol. 45 


liberalising the letter of the law does not necessarily involve the 
liberalisation of the practice of the law. The attitudes ’of those who 
bring contempt proceedings and those who adjudicate upon them 
are crucial. The early indications are not encouraging. 


S. H. BAILEY * 


* Lecturer in Law, University of Nottingham. 


NOTES OF CASES 


SECONDARY ACTION AND PRIMARY VALUES 


Tue crews of ships flying “ flags of convenience ” are often savagely 
exploited. Since 1958, the International Transport Workers Federa- 
tion (ITF) has stepped up industrial action against such ships 
through its 85 national affiliated unions in order to force the owners 
to pay wages at levels compatible with collective agreements made 
by “ bona fide organisations of shipowners and seafarers.” ? Britain 
has long been one of the countries in which such industrial action 
has been lawful. The Employment Act 1980 has now been inter- 
preted by the Court of Appeal in Marina Shipping Ltd. v. 
Laughton? in a way that effectively destroys the ITF’s ability to 
carry on its campaign lawfully in this country. 

This ship was owned by a Maltese company controlled by Mr. 
Akka. Its crew of 20 were all Turkish except for three officers. It 
was on charter carrying a cargo from Panama to Hamburg via Hull. 
When it reached Hull, 14 of the Turkish crew complained that their 
pay and conditions were below the minimum standards. Local repre- 
sentatives of ITF made contact with them,’ and demanded proper 
wages for the crew with (as is usual) back pay at proper rates. A 
message from Mr. Akka said that “ he had not got the money with 
which to meet such a demand, and if it was persisted in, he would 
have to sell the vessel.” * The ITF blacked the ship, and the defen- 
dants (ITF officials) told local British unions that it should not be 
serviced. In consequence, the lock-keepers in breach of their em- 
ployment contracts with the port authority refused to operate the 
lock-gates for the vessel. 

At common law, therefore, the defendants were liable to the 
plaintiffs by reason of their interference with the owners’ contract 
with the charterers* and, probably, for “interference with their 





1 See the International Labour Organisation, Recommendation No. 107, 1958, 
and the ILO Recommendation No. 108 (on the safety of such ships). 

2 [1982] I.R.L.R. 20 (C.A.). This case is one of a series marking the legal coun- 
ter attacks in Britain by the flag of convenience shipowners. See on “duress” 
Universe Tankships of Monrovia Inc. v. ITF [1980] I.R.L.R. 363 (C.A.), a critical 
case for the ITF and for labour law, which at the time of writing awaits argument 
in the House of Lords. In addition to the resolute opposition by ‘‘ ship-owners in 
the traditional maritime nations” and by “the maritime unions” the public has 
now become “conscious of the potential dangers”: “With the Torrey Canyon 
catastrophe of 1967, the problem of ships flying flags of convenience took on a 
third dimension ”: Folke Schmidt, “ Ships Flying Flags of Convenience ” (1972) 12 
Arkiy for Sjorett (Journal of Maritime Law) 77, 81. 

.3 Such contact is often made extremely difficult by the owners and officers of flag 
of convenience vessels. 

4 [1982] LR.L.R. 22. The amount was $129,000. 

5 [1982] ILR.L.R. 22, 23. The procurement of that interference appears to be 
seen as “ indirect ” by the Court of Appeal. See Clerk and Lindsell on Torts (15th 
ed., 1982), paras. 15-06-15-10. x 
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business by the use of unlawful means.” * Such industrial action was 
protected even in 1906. Indeed, contrary to popular belief, legalisa- 
tion of solidarity or “ sympathetic ” action was a central issue at 
that time.” But since the Employment Act 1980, the right to engage 
in solidarity action has been largely destroyed by reducing the 
scope of the appropriate statutory “ immunity ” in trade disputes. 
Section 17 of the 1980 Act deprives “secondary action” of the 
protection against various species of tort liability based upon 
interference with contract.’ 

In the Marina case, although it was agreed that the action was 
taken in furtherance of a trade dispute (as the law stands now), the 
employer party to that dispute (the shipowner) was not the em- 
ployer of the employees (the lock-men) taking the industrial action 
instigated by the defendants. It was therefore “‘ secondary ” action 
and open to the full gale of the common law’s fury.°® 

But the 1980 Act purports to offer a few gateways to legality for 
secondary industrial action. The main one provides that “‘ secondary 
action”’ retains the trade dispute immunity in section 13 (1) of 
TULRA if: 

(a) its principal purpose was directly to prevent or disrupt 
the supply of goods or services during the dispute between 
the employer who was a party to the dispute and the em- 
ployer of those taking industrial action (the “ secondary 
employer ”); and 

(b) (together with any corresponding secondary action by 
employees of the same secondary employer) it was likely 
to achieve that purpose.” 


Put like that, the defendants seemed to squeeze through the gate- 
way. They had achieved their purpose; and their purpose seemed 
“on the face of it ” to be manifestly that which was required by the 





6 Per Lawton L.J., p. 22; but Brightman L.J. reserves his view on tort liability 
for “ unlawful means.” The common law position is inadequately presented, as is 
customary in this kind of interlocutory proceeding. On “ unlawful means,” see Clerk 
and Lindsell on Torts, paras. 15-13 to 15-20; and now Hadmor Productions Ltd. v. 
Hamilton, [1982] I.R.L.R. 102 (H.L.). See infra notes 9 and 20-27. 

‘ 7 See the debates on the Trade Disputes Bill 1906, especially H.C.Deb., Vol. 162, 
cols. 1690-1691 (August 3, 1906) (Mr. Markham M.P.; Sir Frederick Banbury M.P.). 

8 In s. 13 (1) of the Trade Union and Labour Relations Acts 1974-76 (TULRA). 

On the immunities, see Wedderburn (1980) 9 I.L.J. 65. 

` 9 See the definition in s. 17 (2) of the Employment Act 1980. It seems to have 
been assumed that the owners were the only employers who could be “ parties” to 
the trade dispute, within s. 29 (1) TULRA: sed quaere. The designation of those 
who are “ parties” to the dispute has become much more important after 1980, 
and will be critical after the enactment of cl. 15, Employment Bill 1982. For 
the remarkable uncertainties of s. 17, see R. Lewis and B. Simpson, Striking A 
Balance? (1981), pp. 202-209; Clerk and Lindsell, Torts (15th ed., 1982), paras. 
15-30. Lord Denning M.R. found it “the most tortuous section I have ever come 
across”: Hadmor Productions Ltd. v. Hamilton [1981] I.C.R. 690, 710 (C.A.); 
reversed on other grounds, [1982] I.R.L.R. 102 GLL.). See the forthcoming analysis 
of the House of Lords decision by B. Simpson in (1982) 45 M.L.R. 

10 Employment Act 1980, s. 17 (3). „The other gateways are.a variation of that 
one concerning “associated employers,” and one for lawful pickets: s. 17 (4) (5), 
which have their own peculiarities, Clerk and Lindsell, op. cit. para. 15-30. 
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statute."? But there was a snag. The Act also provides in section 17 

(6) that in section 17 (3) (a) (but not, be it noted, in (3) (6)) 
“references to the supply of goods or services between two 
persons are references to the supply of goods or services by 


one to the other in pursuance of a contract between them 
subsisting at the time of the secondary action.” 


This, said the Court of Appeal, was fatal to the defence. True, a 
contract had been made with the port authority (the secondary 
employer) for the supply of services to the ship. But it had been 
made by shipping agents (General Freight) after they were apprised 
by agents of the charterers that the ship was drawing near. Although 
the ship entered the port on that basis, the master had no authority 
to make or to ratify such a contract as agent of the owners. Lawton 
L.J. said that the evidence before the court was not as full as the 
judges or the parties “would have liked it to have been.” ?? That 
may be thought euphemistic. To decide whether the master had 
authority to bind the owners to such a contract, the court found it 
necessary to search the general practices in maritime matters going 
back to 16827°; and the question whether General Freight became 
the agent of the charterers or of the owners had to turn largely on 
such factors as the form of its invoices."4 

The upshot was that the court could discover no contract between 
the port authority and the owners. Therefore the defendant union 
officials could not proceed through the gateway. It was “ essential 
to establish the existence of a contract between Marina, the party 
to the dispute, and the port authority ” (the “ secondary employer ”’) 
in order to satisfy section 17 ( 

The accident (for it was hardly more) that the contract turned 
out to be between not the owners, but General Freight, or the 
charterers, and the port authority deprived the port workers and 
ITF of the right to take industrial action against the ship in order 
to assist its crew. 

Such a judgment not only confirms the draconian character of 
section 17 of the Act. It also suggests that Parliament must have 
taken leave of its senses in enacting it. To make the liberty to 
organise withdrawal of labour dependent upon the precise details 
of remote commercial contractual relationships, in situations when 
lawyers are perplexed about who is and is not a party to which 
agreement and which agency, when the workers and unions involved 


11 Lawton and Brightman L.JJ. both regarded this as obvious: [1982] I.R.L.R. 
23, 24. 

12 [1982] ILR.L.R. 21. Evidence in such interim proceedings is never adequate 
and, being on affidavit, is not normally subjected to cross-examination. 

13 Per Lawton L.J. [1982] I.R.L.R. 22-23; Mayor and Commonalty ‘of London 
v. Hunt (1682) 3 Levinz 36: but “ times have changed since then generally and, in 
particular, in the shipping World. ” f N 

14 Ibid. at p. 22. 

15 Per Brightman L.J., ibid. at p. 25. The owners had not “ held out” the master 
as having authority to contract for them: per Lawton’L.J., p. 24. 
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cannot possibly know enough about such extraneous matters to 
make even an intelligent guess about their rights—all this would be 
laughable if it did not involve fundamental human freedoms. Yet 
the parliamentary debates disclosed that exactly this was in the 
minds of Ministers (and others) in debating the section 1*; and the 
Secretary of State’s Code of Conduct on Picketing confirmed this 
interpretation," i.e. the contract must subsist between the primary 
and the secondary employer. 

The present writer has suggested elsewhere that this interpreta- 
tion is clearly wrong.*® Section 17 (3) has two parts: (a) which is 
about purpose and is subjective; and (b) which is about the likely 
effect of the action and is objective. The definition in subsection (6) 
(on which everything turns) is explicitly inserted not into the 
objective limb (b), but into the subjective limb (a) alone. 

Thus everything within that definition relates, and relates only, to 
the defendants’ “ principal purpose.” The definition applies not to 
the objective effects but to their subjective purpose. It is therefore 
enough if they prove that their principal purpose was to disrupt 
the supply of services, intending thereby to disrupt a contract 
between the employer in dispute and the secondary employer. The 
section requires “a principal purpose to disrupt contractual 
supplies.” This the defendant can have of course only if he has 
reasonable grounds to believe such a contract to exist. But that is 
all that is needed to enter the gateway. The issue does not turn on 
the existence of the precise contractual relationship. If it did, as 
the Marina case says it does, it would be “a casino ” in which the 
defendant would have to “ gamble hopelessly ” for his rights. 

On the proper construction of section 17 (3) and (6) the defen- 
dants might well have succeeded in the Marina case. The case is 
no authority on the point because that argument was not put to 
the Court of Appeal. Perhaps this is not surprising for, from the 
parliamentary debates onwards, the gateway of section 17 (3) has 
been assumed to need the existence of the right contract by reason 
of section 17 (6). But that construction just is not consistent with 
what Parliament enacted, whatever parliamentary debates sug- 
gested. Of course, if there were a presumption in our Jaw that 
industrial action is a right, the judges might have sought the inter- 
pretation consistent with boundaries which, whether just or unjust, 
might at least be intelligible. But the common law regards indus- 


16 See, e.g. H.L.Deb., Vol. 410, cols. 728, 736 (June 12, 1980). 

17 Code of Conduct Picketing Annex, p. 15, para. 4. 

18 See Wedderburn “Secondary Action and Gateways to Legality—A Note” 
(1981) 10 I.L.J. 113, where further features in s. 17 (3) (6) (mainly the word 
“ directly ”) and in s. 17 (4) (5) are examined. It is notable that the definition in s. 
17 (6) is inserted also into s. 17 (4) (a), not s. 17 (4) (b). For other views on s. 17 
(3) and (6) see ibid. at p. 114, note 6. 

19 Wedderburn (1981) 10 I.L.J. 116; the same reasoning applies to “ directly.” 
This construction “‘ does not remove the injustices” but it does make it “a little 
less arbitrary.” 


May 1982] NOTES OF CASES ` . 321 


trial action as presumptively wrongful. That is why the 
“ immunities ” exist.?° . 

That implicit assumption of our law is compounded by the pro- 
cedures of the High Court on interlocutory labour injunctions.” 
That procedure is thoroughly unjust. Why should trade unionists 
lose their industrial rights—and why should exploited seafarers lose 
such protection as the solidarity of other workers can afford them— 
when the evidence is “not as full” as the court would like, and 
when all is made to turn on “ inferences ” about agency which could 
just as well turn on the flip of a coin? It has now been said that the 
courts will, in “ balancing convenience,” treat industrial disputes 
as “exceptional,” or even “unique” (because the interim order 
usually disposes of the action).?? But why should trade union rights 
depend upon judicial largesse, of which scarcely a reported example 
in their favour can be found in a major case? Why, moreover, 
should the courts be allowed to retain a final or “ residual ” discre- 
tion to grant an injunction because they think the impending dam- 
age may be “ disastrous,” even though the defendants appear on the 
evidence available likely to establish a defence based upon a trade 
dispute immunity? ** And how is it possible to tolerate the ex parte 
` Jabour injunction in the 1980s? 24 

The next liberal reform of labour law must include a change in 
these rules of procedure. This will be of equal importance to the 
reform of substantive law, perhaps more important in practice. 
Courage to face that problem must no: longer wilt against the 
“mounting indignation ” often displayed at the very idea that “ the 
supposed rights of strikers should take precedence ” over the con- 
sequences which (whatever the legal rights may be) are thought by 





20 See Kahn-Freund, Labour and The Law (1977); Wedderburn “ Industrial 
Relations and the Courts” (1980) 9 I.L.J. 65. What is left of the immunities will 
now be further diminished by the Employment Bill 1982, cll. 11-15. 

21 See the summary in P. Davies and M. Freedland, Labour Law, Text and 

Materials (1979), pp. 629-638. Though the “ reasons given by judges for granting 
or refusing interlocutory injunctions may sometimes be sketchy,” appellate courts 
should not replace his discretion with theirs unless he has misunderstood the facts 
or the law or given a judgment “so aberrant that...no reasonable judge ” could 
have given it: per Lord Diplock Hadmor Productions Ltd. v. Hamilton, [1982] 
LR.L.R. 102, 106 (H.L.); cf. Duport Steels Ltd. v. Sirs [1980] 1 WLR. 142 
(H.L.). It may be questionable whether this discretion of the “ trial” judge should 
be so paramount when he has seen, not the witnesses, but only the affidavits (which 
are, as in the Hadmor case, often joined by additional affidavits on appeal on crucial 
parts of the evidence: see ibid. at pp. 107-108). 
‘ 22 Per Lord Diplock N.W.L. v. Woods [1979] 1 W.L.R. at pp. 1305, 1307. On 
the court’s discretion and s. 17 (2) of TULRA see Clerk and Lindsell op. cit, para. 
15-34. But it is easy for a plaintiff to persuade the judges to refuse to put the case 
into any such exceptional category, e.g. if he says he has “ other points ” to argue 
at the full trial; see Lord Diplock, Hadmor Productions Ltd. v. Hamilton, [1982] 
I.R.L.R. p. 107. . 

23 N.W.L. v. Woods [1979] 1 W.L.R. at p. 1307, per Lord Diplock (as cor- 
rected [1980] 1 W.L.R. 147); per Lord Scarman, Express Newspapers Ltd. v. 
McShane [1980] A.C. 694-695; Duport Steels v. Sirs [1980] I.C.R. 193, per Lord 
Fraser; Simpson (1980) 43 M.L.R. 327; Wedderburn (1980) 43 M.L.R. 319. 

24 See s. 17 (1) TULRA, which has not eradicated this practice completely. 
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the court to be “disastrous” or of “immediate and devastating 
effect.” 75 

But the new statutes and their products like the Marina case 
(whether right or wrong in interpretation) raise deeper issues. The 
traditional “ immunities ” are being crushed under measures which 
jettison the values of strong and autonomous trade unionism that 
were inherent in the old legislation but are anathema to the new.”° 
Now, both legal and economic forces demand above all obedience 
and submission from the worker. With consensus shattered, can 
even the concepts of the old law survive, even the golden formula 
based on “trade dispute”? These questions suggest that labour 
lawyers may have left the world—though not necessarily the values 
—about which Kahn-Freund wrote.2” They are now the more 
directly challenged to choose their primary and their secondary legal 


and moral values. 
W. 


LIMITING LIABILITY FOR NEGLIGENCE 


Terms which reduce the remedies of a contracting party can be 
almost infinitely diverse, both in their technique and in their 
severity. To an extent this is acknowledged by the Unfair Contract 
Terms Act 1977, which accords specialist treatment to individual 
forms of clause. There is now evidence that the judicial approach 
to the meaning of exculpatory terms is becoming more selective and 
that the construction of such clauses may vary according to their 
form. 

In Ailsa Craig Fishing Co. Ltd. v. Malvern Fishing Co. Ltd.’ 
Securicor had contracted to provide a patrol service on New Year’s 
Eve 1971-72 for the benefit of the owners of certain fishing vessels 





25 See Lord Hailsham L.C. in the debate on the 1980 Employment Bill: H.L.Deb., 
Vol. 410, cols. 783-784 (June 13, 1980), resisting an amendment which might have 
prohibited interim injunctions against defendants who proved that they had probably 
acted lawfully. 

26 See the Employment Act 1980, ss. 10, 15, 16, 17, 18, 19; Employment Bill 
1982 cll. 2, 5, 7, 9, 10, 11, 12, 13, 14, 15. On the meaning of s. 17 (8) of the 1980 
Act, see Hadmor Productions Ltd. v. Hamilton [1982] LR.L.R. 102 (H.L.); but 
Lord Diplock’s analysis makes no sense of s. 13 (3) (6) of TULRA, which was 
repealed by s. 17 (8). Also Lord Diplock’s inability to “ fathom ” the original form 
of s. 13 (3) (a) is caused by his overlooking the fact that there was a minority 
government between 1974 and 1976: see Clerk and Lindsell, op. cit. p. 803, note 87. 

27 For further discussion see J. Clark and Wedderburn, “ Modern Labour law— 
Problems, Functions and Policies,” Chap. 6 in Labour Law and Industrial Relations: 
Building on Kahn-Freund (eds. Wedderburn, R. Lewis and J. Clark, O.U.P., 
forthcoming). 

1 e.g. S. 3 (2) (b) (clauses defining an obligation); s. 4 (indemnity clauses); s. 8 
(clauses excluding or restricting liability for misrepresentation); s. 10 (clauses sub- 
tracting rights under another contract); s. 13 (2) (arbitration clauses). See generally 
s. 13 (1), as to the concept of exclusion or restriction of liability and the types of 
clause specifically subsumed thereunder. 

2 (1981) Unrep. H.L. The decision was handed down in November 1981. 
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berthed in Aberdeen harbour.? The contract’ was broken. One 
vessel (owned by Ailsa) became snubbed under the deck of the quay. 
Its gallows bore down on another vessel (owned by Malvern) and 
both sank. There was no dispute that the loss could have been 
prevented had proper surveillance been provided. Ailsa sued 
Malvern as first defenders and Securicor as second defenders. Mal- 
vern sued Ailsa, who joined Securicor as third parties. The First 
Division of the Court of Session *. held that a clause in Securicor’s 
contract which purported to exclude liability in toto was ineffec- 
tive," but that another clause which purported to limit the recover- 
able damages was effective. The vessel owners appealed to the House 
of Lords against that part of the decision. Securicor did not contest 
that they were negligent or in breach of contract, and they expressly 
disclaimed any reliance upon the clause which had purported to 
exclude liability outright. The appeal thus focused exclusively upon 
the construction of the limitation clause and upon its application to 
liability for negligence. f 

In upholding the clause, the House of Lords held that there was a 
distinction for the purposes of construction between indemnity and 
exclusion clauses on the one hand and limitation of damages clauses 
on the other.’ Limitation clauses will continue to be construed 
contra proferentem’; they must, in order to extend to liability for 
negligence, be clearly and unambiguously expressed.’ Subject to 
this, however, they must be given their “ natural, plain meaning ae 
and are exempt from the specially rigorous standards of precision 
and candour which govern clauses of greater severity.1° A limitation 
clause could therefore protect the proferens against full liability for 
negligence in circumstances where an indemnity clause or a clause 
of total exclusion might not. 

It followed that clause 2 (f) of the standard form contract, which 
sought to apply the relevant rate of limitation to “ any liability ” 
which, pursuant to the provisions set out in the contract, “ shall 
arise (whether under the express or implied terms of this Contract, 
or in any other way) to the customer for any loss or damage of 











3 The contract was between Securicor and the Aberdeen Fishing Vessel Owners 
Association Ltd. acting as representatives of the individual owners of vessels. Lord 
Fraser of Tullybelton made it clear in his speech that no issue arose as to whether 
the individual owners were parties to the contract. Presumably the Association 
concluded it (at least in part) as their agents. 

4 1981 S.L.T. 130. 

5 On grounds that Securicor had failed to rebut the presumption that an exclu- 
sion clause is not intended to excuse from liability for total non-performance. See 
infra. 

€ Per Lord Wilberforce at p. 1 of the transcript; per Lord Fraser of Tullybelton 
at pp. 4-5. The remaining members of the House (Lords Elwyn Jones, Salmon and 
Lowry) contented themselves with expressing agreement with the two leading 
speeches. 

7 Per Lord Wilberforce at p. 1 and Lord Fraser at p. 4. 

8 Ibid. 

® Per Lord Wilberforce at p. 1. : 

10 Per Lord Wilberforce at p. 1 and Lord Fraser at pp. 4—5. 
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whatever nature arising out of or connected with the provision of, 
or purported provision of, or failure in provision of, the services 
covered by this Contract,” was competent to limit Securicor’s dam- 
ages. It was not fatal to the validity of the clause that it failed to 
tefer to negligence explicitly or by means of some unequivocal 
synonym. 

In applying this variant standard of construction, the House was 
able to distinguish two earlier authorities which had imposed 
criteria of greater severity upon the total displacement of liability 
for negligence. In Canada Steamship Lines Ltd. v. The King,” 
Lord Morton of Henryton, delivering the advice of the Privy Coun- 
cil, had held that words which might normally be capable upon a 
natural and ordinary construction of excluding liability for negli- 
gence would nevertheless be ineffective if the head of damage might 
realistically be based upon some other ground than that of negli- 
gence. If such other grounds existed, the clause would operate only 
if it contained an express reference to negligence. In Smith v. South 
Wales Switchgear Ltd.’* the House of Lords approved Lord Mor- 
ton’s formulation and held that the clause before it did not 
encompass liability for negligence because it neither mentioned it 
specifically or by means of some unambiguous phrase conveying an 
identical meaning, nor made it plain from the context of the con- 
tract generally that it was to extend to that form of liability. The 
House in Smith disapproved an earlier decision of the Court of 
Appeal ** which had held that a commercial clause whereby one 
party undertook to save harmless and keep the other “ indemnified 
against all claims or demands whatsoever” qualified as an express 
reference to negligence. 

Although Smith v. South Wales Switchgear Ltd. concerned an 
indemnity clause, the observations of their Lordships in that case 
were expressed in terms which would apply equally to clauses of 
total exclusion. In Ailsa Craig the House accepted both Smith 
and Canada Steamships as correct in principle,’* but chose to limit 
‘their effect to clauses of the kind there under discussion. Two 
Teasons were given for adopting a more clement standard of inter- 
pretation to the instant provision. Lord Wilberforce held that a 
limitation clause was entitled to more favourable treatment because 
“it must be related to other contractual terms, in particular to the 
risks to which the defending party may be exposed, the remunera- 





11 [1952] A.C. 192, 208. See also (inter alia) Gillespie Bros. Ltd. v. Roy Bowles 
Transport Ltd. [1973] Q.B. 400; Coats Patons (Retail) Ltd. v. Birmingham Cor- 
poration (1971) 69 K.L.G. & M.R. 356; Comyn Ching & Co. (London) v. Oriental 
Tube Co. [1981] Com.L.R. 67 (C.A.). 

12 [1978] 1 All E.R. 18; reported sub. nom. Smith v. U.M.B. Chrysler (Scotland) 
Ltd., 1978 S.C.GH.L.) 1, and referred to as such on the present appeal. 

13 Gillespie Bros. Ltd. v. Roy Bowles Transport Ltd. [1973] Q.B. 400. 

14 [1978] 1 All E.R. 18, 21-22 (Viscount Dilhorne: but cf. infra); 25 (Lord 
Fraser of Tullybelton); 30-31 (Lord Keith of Kinkel; but cf. infra). 

15 Especially at p. 4 of the transcript, per Lord Fraser. 
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tion he receives, and possibly also the opportunity of the other 
party to insure.” 1° This is not, with respect, wholly convincing. The 
limitation rate may, for example, be derisory; at what point do the 
more rigorous standards begin to apply? Again, the factors 
enumerated by Lord Wilberforce seem more material to the reason- 
ableness of the clause than to its meaning.'’ In so far as they affect 
the latter issue, they could apply with equal force to a clause which 
excludes liability completely; for all such clauses have a commercial 
function which must be judged in the light of the contract as a 
whole. Lord Fraser of Tullybelton thought that the “inherent im- 
probability ” that a contracting party would agree to relieve the 
other party from liability for negligence unless this result were 
clearly spelt out in the contract was of a much lower degree when 
the clause was one of limitation. This was particularly so when (as 
in the present case) “the potential losses that might be caused by 
the negligence of the proferens or its servants are so great in pro- 
portion to the sums that can reasonably be charged for the services 
contracted for.” 18 This reasoning seems markedly akin to that 
adopted by at least one member of the House in the earlier Securi- 
cor case, where the clause was one which was held to exclude 
liability completely.’° Again, it suggests a sliding scale of interpre- 
tative techniques, and neglects the relevance of all exculpatory 
terms in quantifying the reasonable commercial objectives of any 
contract in which they appear. 

The House went on to deliver some useful observations upon the 
efficacy of limitation clauses in general. First, the courts should 
discourage too astute a pursuit of semantic ambiguities in a con- 
tract which, upon a natural and reasonable analysis, can be given 
an intelligent meaning.” The appellants in this case had sought to 
raise doubts about the contextual consistency of the limitation 
clause. For example, there was doubt as to the interrelation of the 
applicable rates of limitation and as to the meaning of the words 
“pursuant to the provisions set out herein” at the head of the 
clause in dispute. Lord Fraser conceded 7! that the meaning of por- 
tions of the contract might not be immediately clear on a first read- 
ing, and Lord Salmon went so far as to describe the draftsmanship 
as deplorable ?*; but it required no distortion of its wording or 
compromise of intellect to attribute to it the meaning for which 
Securicor contended. In the words of Lord Wilberforce, “ one must 


16 Ibid. at p. 1. 

17 Cf. Unfair Contract Terms Act 1977, s. 11 (1) and 11 (4) (England); s. 24 (1) 
and 24 (4) (Scotland). The Act would apply, by virtue of ss. 2 (2) and 3 (1) (a) 
(England) and ss. 16 (1) (b) and 17 (1) (a) (Scotland), to a clause of the kind in 
dispute. 

18 At pp. 4-5. / 

19 Photo Production Ltd. v. Securicor Transport Ltd. [1980] 1 All E.R. 556, 569, 
per Lord Salmon; see also at p. 568, per Lord Diplock. 

20 At p. 1, per Lord Wilberforce. 

21 At p. 6. 

22 At p. 3. 
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not strive to create ambiguities by strained construction... .The 
possibility of construction of a clause does not amount to am- 
biguity: that disappears after the court has pronounced the mean- 
ing. ” 28 Nor, apparently, does a possible overlap or ambiguity on an 
issue not before the court justify abandoning any further inquiry 
into the meaning of the clause.”* 

Secondly, it is not necessarily fatal to the validity of a limitation 
clause that it appears in the same contract as a clause which pur- 
ports to exclude liability completely. The presence of the limitation 
clause may well cast doubt on the efficacy of the exclusion clause,”* 
but the reverse by no means follows. Lord Wilberforce described the 
appellants’ argument to that effect as “ transparently fallacious.” In 
his view “‘ Because clause A casts doubt upon the meaning of clause 
B, it does not follow at all that the converse is true and that clause 
B casts doubt upon the meaning of clause: A. Clause B must be 
looked at on its own, and may turn out to be perfectly clear.” ?° 
Lord Fraser of Tullybelton agreed, pointing out that the potential 
redundancy of the limitation ‘clause in the event of the validity of 
the exclusion clause did not entitle the court to disregard its 
meaning if and when it was invoked. 


“ It is one thing to say, as the First Division did, that when you 
find a provision for limiting liability coming after a provision 
which is capable of being read as excluding liability altogether, 
the limitation provision casts doubt on the meaning of the 
earlier one. But it is quite a different thing to say that the 
inconsistency casts doubt on the meaning of the limitation 
‘clause... its meaning as a sort of long stop is in my opinion 
clear and is not affected by the existence of the exclusion 
clause.” ?7 


It is uncertain whether these observations will encourage the greater 
use of “safety net” provisions: designed to confer a merely con- 
tingent protection. It is suspected that their value will continue to 
be doubtful, both because of their possible detraction from a full 
exclusion clause and because the House’s new clemency towards 
limitation clauses may render it advisable simply to adopt such 
clauses ab initio. Moreover,-it is always open to a court to hold on 
particular wording that a clause of the latter kind is infected or 
neutralised by an invalid prior exclusion clause. 

Thirdly, the occurrence of a “total”? breach of contract (or a 
total failure to perform) is not of itself a sufficient ground for con- 





23 At pp. 1-2. 

24 Per Lord Wilberforce (semble) at pp. 2-3. 

25 But cf. Photo Production Ltd. v. Securicor Transport Ltd. [1980] 1 All E.R. 
556, where the presence of a limitation clause did not deter the House from hold- 
ing that liability for Securicor’s patrolman’s default was, in accordance with an 
earlier provision, wholly excluded. 

26 Atp. 2. 

27 Atp. 6. 
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struing the relevant protective terms as inapplicable.?* The House 
rejected a proposed interpretation of Pollock & Co. v. Macrae*® 
to that effect and held that in so far as statements in a later Scottish — 
decision (Mechans Ltd. v. Highlands Marine Charters Ltd.*°) were 
capable of the contrary construction they were misconceived. Lord 
Wilberforce stated categorically that there was no warrant as a 
matter of construction for reading the word “failure” in Securi- 
cor’s limitation clause as confined to “partial failure” and “ no 
warrant in authority for so reading the word as a matter of law.” ° 
Lord Fraser agreed and therefore found it unnecessary to deter- 
mine the degree of Securicor’s non-performance. This approach is 
wholly consistent with the House’s treatment in the earlier Securicor 
decision of the allegation of fundamental breach *? (a doctrine 
which, in the words of Lord Cameron in the court below, received 
a decent burial in that case but had never, in any event, been re- 
ceived into Scottish law).?? It lends colour to the appearance of an 
emerging liberality towards the exclusion of liability for total non- 
performance in commercial cases.** 

The implications of the Ailsa Craig decision are both welcome 
and discouraging. The principles relating to the exclusion of liability 
for negligence, applied in Canada Steamships and Smith, are un- 
necessarily rigid and mechanical. Jt seems extraordinary that a 
clause which, on any sensible construction, extends to liability for 
negligence should be debarred from doing so by a purely technical 
rule which comes into operation through the fortuitous existence 
of other heads of liability. To adopt a (peculiarly ironic) phrase of 
Lord Denning’s, this ‘“‘...is not a rule of construction. It is a rule 
of law.” 35 Just as the fact that liability could arise from negligence 
alone does not of itself justify upholding the clause in every case,** 
so the identification of other grounds of liability should not auto- 
matically displace it. Ultimately, the only material question is the 





28 Per Lord Wilberforce at p. 2 and Lord Fraser at p. 4. 

29 1922 S.C.(H.L.) 192. 

30 1964 S.C. 49. 

31 At p. 2. 

32 Photo Production Ltd. v. Securicor Transport Ltd. [1980] 1 All E.R. 556; 
(1981) 40 C.L.J. 108. 

33 1981 S.L.T. 130. 

34 See, in addition to Photo Production (supra), Green v. Cade Bros. Farms Ltd. 
[1978] 1 Lloyd’s Rep. 602; The Elbe Maru [1978] 1 Lloyd’s Rep. 206, 211; cf. 
George Mitchell Ltd. v. Finney Lock Seeds Ltd. [1981] 1 Lloyd’s Rep. 476; 
Kollerich & Cie v. State Grading Corporation of India [1979] 2 Lloyd’s Rep. 442; 
Waldron-Kelly v. British Railways Board [1981] C.L.Y. 33; and the decision of 
the Court of Session in the instant case, 1981 S.L.T. 130. 

35 Gillespie Bros. Ltd. v. Roy Bowles Transport Ltd. [1973] Q.B. 400, 414. 
Lord Denning in fact accepted the rule, but thought that its application was merely 
' a covert invocation of a common law test of reasonableness: ibid. at pp. 415-417. 

36 Hollier v. Rambler Motors (AMC) Ltd. [1972] 2 Q.B. 71, limiting the words 
of Lord Greene M.R. in Alderslade v. Hendon Laundry Ltd. [1945] K.B. 189, 192; 
and see the Gillespie case (supra), at p. 414; The Golden Leader [1980] 2 Lloyd’s 
Rep. 573. ` 
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meaning of the words.*’ To this extent it is satisfactory that those 
earlier decisions should be circumscribed. But it is regrettable that, 
in confining them, the House of Lords should have so strongly en- 
dorsed their authority, or should at least have failed to confine them 
more narrowly to their facts. Smith, for example, might have been 
viewed (in so far as such differentiation is desirable **) as an auth- 
ority upon indemnity clauses alone, for Viscount Dilhorne at least 
believed that the “inherent improbability” that one party should 
agree to discharge the other’s liability for negligence was all the 
greater in the case of such a clause.** Moreover, the clause in Smith 
was subject to a strong contextual ambiguity, by virtue of certain 
words which appeared to qualify or detract from its initial breadth. 
So far as concerns the principle stated by Lord Morton in Canada 
Steamships, it seems curious that the courts will now discourage 
the search for textual ambiguity in one area while continuing to 
promote in another area the search for other potential heads of 
liability to which a clause might apply. 

On a more general level, it is questionable whether a special 
approach to limitation clauses is rationally justifiable,*° and uncer- 
tain as to how far this approach will apply by analogy. Should the 
more clement approach govern a demarcatory clause,** for 
example, or a limited indemnity clause, or a time limitation clause,*” 





37 Hollier v. Rambler Motors (AMC) Ltd. [1972] 2 Q.B. 71, esp. at p. 80, per 
Salmon L.J. It is instructive to compare Lord Wilberforce’s approval in Ailsa Craig 
of the stricter approach to clauses which exclude liability in total with his treatment 
of the disputed clause in Photo Production Ltd. v. Securicor Transport Ltd. [1980] 
1 All E.R. 556, 564. There the clause was one which purported to exclude liability 
outright, and was invoked to protect the defendants against what, far from negli- 
gence, appears to have been accepted by the majority of their Lordships as a funda- 
mental breach. Liability was disclaimed (in all circumstances) for “ any injurious act 
or default by any employee.” Lord Wilberforce rejected the respondents’ argument 
that because these words applied to negligence they could not encompass deliberate 
acts. Upholding the clause, he said that this argument “is a perversion of the rule 
that if a clause can cover something other than negligence it will not be applied to 
negligence. Whether, in addition to negligence, it covers other, e.g. deliberate, acts 
remains a matter of construction requiring, of course, clear words.” It would be 
strange if a different and more lenient test were to apply to malign as opposed to 
negligent wrongs; cf. Wathes (Western) Ltd. v. Austin’s (Menswear) Ltd. [1976] 1 
Lloyd’s Rep. 14, overruled in Photo Production; and the decision of the Court of 
Session in Ailsa Craig, 1981 S.L.T. 130. 

38 Cf. infra. 

39 [1978] 1 All E.R. 18, 22; see also Lord Keith of Kinkel at p. 31. 

40 Lord Wilberforce remarks (at p. 1 of the transcript) that the courts have not 
regarded limitation clauses with the same hostility as other, more ambitious, clauses; 
but limitation clauses have failed as unreasonable under the Unfair Contract Terms 
Act 1977 in Waldron-Kelly v. British Railways Board [1981] C.L.Y. 33 and 
Woodman v. Dixon’s Photographic Ltd.: see The Times, June 20, 1981 (both county 
court decisions). See also Levison v. Patent Steam Carpet Cleaning Co. Ltd. [1978] 
Q.B. 69. 

41 Cf. The Golden Leader [1980] 2 Lloyd’s Rep. 573. 

42 It almost certainly will: see The New York Star [1980] 3 All E.R. 257 (P.C.), 
which arguably anticipates this conclusion by holding at p. 262 that the phrase “all 
liability’ “ means what it says,” thereby protecting the stevedore against liability 
for wrongful delivery. Lord Wilberforce (delivering the advice of the Board) held 
that the clause in issue could not be supposed to admit of a distinction “ between 
obligations in contract and liability in tort.” 
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or a “‘ conclusive fact ” * clause, or any other clause apart from one 
of total exclusion or indemnity? If so, when, and if not, what rules 
will apply? It may be fanciful to suppose that each member of the 
family of exculpatory terms will now develop its own peculiar rules 
of construction, but it is surely permissible to expect that uniform 
rules of construction might apply to all.contract terms. The fact 
that Lords Fraser and Wilberforce chose to regard, as relevant to 
its interpretation, factors which bear more closely upon the clause’s 
reasonableness is not wholly surprising, because it is arguable that 
an open-textured clause should be given its more reasonable mean- 
ing.** It suggests, however, that an attempt is being made, by mani- 
pulating principles of construction, to ensure that whatever answer 
is returned as to the validity of a clause upon one of the tests now 
applicable corresponds to the answer to be given on the others. 
There is already some authority for the view that the content of a 
clause may be material to its incorporation *® and that the manner 
of its incorporation may be relevant to its reasonableness.** To this 
must now be added authority that the operational character of a 
clause is material to its interpretation. While the evidence in Ailsa 
Craig of a more relaxed and realistic approach to the construction 
of such terms is most welcome, the prospects of a readier solution 
of problems in this area are not entirely promising. 


N. E. PALMER * 


DAMAGES FOR PERSONAL INJURIES: FURTHER CAUSE FOR CONCERN 


PROBLEMS of multiple causation can often generate an amalgam 
of acute logical and policy difficulties apparently out of all propor- 
tion ‘to the relatively simple factual situations from which they 
spring.’ The issue facing the House of Lords in Jobling v. Associa- 
ted Dairies Ltd.* proved no exception to this: in assessing damages 
for personal injury in respect of loss of earnings, should account be 
taken of an illness supervening® after the relevant accident but 





43 Cf. Kollerich & Cie v. State Grain Trading Corporation of India [1979] 2 
Lloyd’s Rep. 442. ‘ 

44 Gillespie Bros. Ltd. v. Roy Bowles Transport Ltd. [1973] Q.B. 400, 421, per 
Buckley L.J.; Photo Production Ltd. v. Securicor Transport Ltd. [1980] 1 All E.R. 
556, 567-568, per Lord Diplock; cf. Comyn Ching & Co. (London) v. Oriental Tube 
Co. [1981] Com.L.R. 67 (C.A.). 

45 e.g. Thornton v. Shoe Lane Parking Ltd. [1971] 2 Q.B. 163. 

46 Unfair Contract Terms Act 1977, s. 3 (2) (6); (1981) 40 C.L.J.. 108, 124-125. 

* Professor of Law, University of Reading. 

1 For a sample of the extensive literature, see: Peaslee (1933-34) 47 Harv.L.R. 
1127; Williams [1961] C.L.J. 62, 75-79; McGregor and Strachan (1970) 33 M.L.R. 
378; Honore XI I.E.C.L., Chap. 7, paras. 130 et seg.; Hart and Honore, Causation 
in the Law, pp. 216-225. 

2 [1981] 2 All E.R. 752. 

3 The medical evidence was equivocal as-to when the disease began, but it was 
treated as common ground in the House and the courts below that it developed 
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before the trial of the action, which illness gave rise to a greater 
degree of incapacity than that caused by the accident? 

In 1973 the plaintiff slipped and fell in the course of his employ- 
ment with the defendant, the accident being caused by the latter’s 
breach of statutory duty. The plaintiff suffered a back injury and 
was thereafter able to do only light work so that his earning capacity 
was reduced by 50 per cent. He brought an action against the defen- 
dant, but, before the action came on for trial in 1979, he was found 
in 1976 to be suffering from a spinal disease which was unrelated 
to, the accident but which rendered him wholly unfit to work. The 
trial judge, holding himself bound by the decision of the House of 
Lords in Baker v. Willoughby,‘ refused to take into account the 
supervening disease and awarded damages which included loss of 
earnings based on 50 per cent. earning capacity from the date of 
total incapacity (1976) to the date of trial and for seven years there- 
after. The Court of Appeal ë unanimously reversed this result, hold- 
ing that the defendant was not liable for the plaintiff’s loss of 
earnings from the time when the disease rendered him wholly 
unable to work. The House of Lords unanimously, but not entirely 
convincingly, affirmed the Court of Appeal. 

The plaintiff’s case revolved around Baker v. Willoughby, where 
the House had held that an award of damages for loss of earnings 
did not fall to be reduced by reason of later injuries on the view 
that they represented no more than a concurrent cause, along with 
the original injury, of the plaintiff’s disability.° Baker v. Willoughby 
was, of course, a case of successive torts, but the plaintiff in the 
instant case argued that this was not a material factor and that, to 
enable a full recovery against the original tortfeasor, it was sufficient 
if the original tort was a cause of the loss and that it was irrelevant 
that a supervening event (whether tortious or not) had become a 
concurrent cause. Clear support for this view is found in the speech 
of Lord Reid in Baker.’ 

Despite this, the argument was rejected by the House in the pre- 
sent appeal and there was a general recognition that causation argu- 
ments did not provide an answer. It is indeed quite clear that the 
“but for” test of causation cannot work in the situation where 
there are two independent sufficient causes: in the instant case the 
50 per cent. incapacity would still have resulted but for the tort; 


subsequent to the tort. A distinction sought to be drawn by the plaintiff between a 
disease latent and dormant at the time of the tort (where a deduction should be 
made on the basis that the tortfeasor takes his victim as he finds him) and a truly 
supervening disease (where no deduction should be made) was unanimously rejected 
by the House in that it might be virtually impossible to decide just when thd disease 
did arise. 

4 [1970] A.C. 467; (1970) 86 L.Q.R. 293; Cohn (1970) 86 L.Q.R. 451; McGregor 
and Strachan, supra note 1. 

5 [1981] 1 Q.B. 389. Hervey (1981) 97 L.Q.R. 210. 

6 The majority reasoning. Cf. Lord Pearson. 

7 [1970] A.C. 467, 494: i 
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but equally it would still have resulted but for the spinal disease. 
This would entail that neither the tort nor the spinal disease was a 
cause, which does not seem right. It was perhaps for this reason 
that Lord Keith conceded that it was logically correct to say that 
the original tort and the supervening event might be concurrent 
causes of the incapacity; nevertheless, he did not think that that 
necessarily provided the correct solution.? Given this reluctance to 
decide the case on causation -principles, it is hardly surprising that 
the House did not endorse any “ common sense ” view of causation 
which might argue that the supervening greater disability of the 
spinal disease was the cause of the 50 per cent. incapacity from 1976 
onwards in that it “ sna and obliterated ” the effects of the 
original tort.” 

Their Lordships were unanimous in criticising Lord Reid’s re- 
liance in his opinion in Baker v. Willoughby on Harwood v, Wyken 
Colliery Co.,‘° not so much in his use of that decision to found a 
causation argument but in his failure to recognise the inadequacies 
of causation arguments on their own and, in particular, to take 
account of the “ vicissitudes argument”? which Hamilton L.J. in 
Harwood had clearly recognised as pertaining in a tortious con- 
text 7? (though not under the statutory scheme of workmen’s com- 
pensation). This argument,!* which found unanimous favour in the 
House, is that since allowance. has to be made in assessing loss of 
future earnings for the normal contingencies of life, including, for 
example, illness, if one of these contingencies becomes actual before 
the date of trial, this actuality must be taken into account: the 
court should not speculate when it knows.!? - 

Compelling as the logic of this argument may appear at first 
sight, it is not, as Lord. Wilberforce pointed out, without its difficul- 
ties. For instance, is a discount to be made on account of all possible 
vicissitudes: is there a distinction between culpable and non-cul- 
pable . vicissitudes? Baker v., Willoughby, -which, after Jobling, 
would seem to stand in that limbo category of cases decided on 
their own facts,** can only be reconciled with the vicissitudes prin- 
ciple by deciding that a discount is to be made only if they are 


——_—+ 





8 [1981] 2 All E.R. 752, 763-764. Cf. Lord Wilberforce at p. 754. 

> An analysis accepted, in essence, in. Baker v. Willoughby aS the C.A. and by 
Lord Pearson in the H.L. 

10 [1913] 2 K.B. 158. 

11 Ibid. at pp. 169-170. | 

12 See the classic exposition of the vicissitudes principle by Brett L.J, in Phillips 
v. London and South Western Railway Co. (1879) 5 C.P.D. 280, 291; see also 
Harwood v. Wyken Colliery Co., supra, note 11; Andrews v. Grand & Toy Alberta 
Ltd. (1978) 83 D.L.R. Gd) 452; ” Penner’ v. Miichell [1978] 5 W.W.R. 328; Paul v. 
Rendell, unreported April-29, 1981. 

13 See Curwen v. James [1963] 2 All E.R. 549; Mulholland v. Mitchell [1971] 
A.C, 666, 680. 

14 The correctness of Baker on its own facts did- ‘not actually arise for decision 
as counsel for the defendant was content to accept it as correct, 
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non-culpable.'* This indicates that the logical attraction of the 
vicissitudes argument to solve the problem in Jobling is more 
apparent than real for there does not seem to be any convincing 
distinction of principle between culpable and non-culpable vicissi- 
tudes 1°: it is just as much a contingency of life that one might get 
knocked down by a negligently driven car as it is that one might 
suffer disabling illness. There is also a degree of circularity in the 
Vicissitudes argument since a discount in respect of possible events 
would only be fair if the actual event were to be taken into account 
when happening. But the whole question is whether it should be. 
One might just as well argue from what happens in “ actual ”’ cases 
to what should happen in discountable cases. Furthermore, the vicis- 
situdes argument could not solve the case where a certain contin- 
gency (for example, being struck by lightning) would be ignored 
as being too improbable but in fact is the very event that happens 
because, if this is not to be taken into account as one of the normal 
contingencies of life, then, on the argument as advanced, it would 
not be relevant that it had happened. If it were relevant that it had 
happened, should not then discount always be made for the 
possibility of its happening? *” 

To make the distinction between culpable and non-culpable 
vicissitudes is to retreat from logic to policy—that the victim of 
two torts each sufficient to cause the loss should not be worse off 
than if he had been the victim of only one.’® There does not seem 
to be any cogent reason why this kind of policy should not apply 
if the plaintiff rather than “falling between” two tortfeasors is 
going to “ fall between ” two sources of compensation, one tortious 
and the other non-tortious.1® As Lord Wilberforce said: “It is not 
easy to accept a solution by which a partially incapacitated man 
becomes worse off in terms of damages and benefit through a greater 
degree of incapacity.” 2° This could have been the case in Jobling 
if the plaintiff was not awarded damages for loss of earnings after 
1976 and any benefit available to him was then assessed on the basis 
that he was already 50 per cent. disabled.21 Of course, this argu- 
ment could only succeed if a review of the pattern of benefits to 
which the plaintiff was entitled was put in evidence—which it was 
not here. Although it might well look as though the plaintiff was 
being over-compensated if damages were assessed on the basis of 
a continuing 50 per cent. disability after 1976, in that he would 
then be in a better position than if no tort had occurred (because 





15 See Penner v. Mitchell, supra, note 12, where the Alberta S.C. so decided. 

16 But cf. the suggestion of Lords Keith and Russell that a supervening tort 
might not be an ordinary or relevant vicissitude. 

17 But see Leschke v. Jeffs and Faulkner [1955] 9 Q.W.N. 88. 

18 See Lord Pearson in Baker v. Willoughby at p. 495. 

19 See Hervey, supra, note 5. 

20 [1981] 2 All E.R. 752, 755. 

21 As might well be the case: see Hervey, supra, note 5. 
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the disease would have arisen anyway), it is not clear whether he 
was not, in the result, being under-compensated by reference to the 
whole spectrum of available compensation.”* 

‘Perhaps the final result in Jobling is right in that justice can be 
perceived to require taking account of the supervening disease. It 
would certainly offend one’s sense of fairness to the defendant to 
make him guarantee the plaintiff against the harmful effects of 
natural events. There is also clear authority in support of the 
House’s decision: Hodgson v. General Electricity Co. Ltd” and 
Penner v. Mitchell.?* Nevertheless, the absence of any adequate 
distinction of principle or policy between Jobling and Baker and the 
failure of the vicissitudes argument fully to rationalise the decision 
do occasion some cause for concern. Combine this with the absence 
of any consideration of the whole pattern of benefits to which the 
plaintiff might have been entitled and one cannot but agree with 
Lord Wilberforce’s regretful comment that the “result of the pre- 
sent case may be lacking in precision and rational justification, but 
so long as we are content to live in a mansion of so many different 
architectures this is inevitable.” 75 

ALAN EVANS * 


DAMAGES FOR SEVERELY INJURED CHILDREN 


Two recent cases involving claims by severely injured children have 
highlighted difficulties which can arise in the assessment of damages. 
Croke (a minor) v. Wiseman‘ concerned a child who, at 21 months, 
had suffered catastrophic injuries (including paralysis, incontinence, 
blindness and speech loss) during a negligently conducted medical 
examination: in Connolly v. Camden and Islington A.H.A.” a 
serious overdose of anaesthetic during an operation shortly after 
birth had caused a child severe mental abnormalities, epilepsy and 
personality problems as well as grave physical defects—incontinence 
and impairments of sight, speech and locomotion. The life expec- 
tancy of both children had been considerably shortened. 

One pressing issue was the impact of the decision in Pickett v. 
British Rail Engineering Ltd.* in which the House of Lords had 


22 Cf. the reliance of Lords Keith and Bridge on the “as if” principle of assess- 
ing damages with Lord Wilberforce’s caution against the adequacy of attempting a 
solution on classical lines without having regard to all the available ‘sources of 
compensation. : 

23 [1978] 2 Lloyd’s Rep. 210. . 

24 Supra, note 12. See also Leschke v. Jeffs and Faulkner, supra, note 17. But 
cf. Rawson v. Clark, unreported October 16, 1981. ‘ 

25 [1981] 2 All E.R. 752, 755. 

* Lecturer in Law, University of Manchester. 

1 [1981] 3 All E.R. 852. 

2 [1981] 3 All E.R. 250. 

3 [1980] A.C. 136. 
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sanctioned recovery for loss of earnings during the ‘‘ lost years ” in 
cases involving shortening of working life expectancy. In Croke no 
award was made under this head. Lord Denning M.R. (who opposed 
any award for loss of future earnings) and Griffiths L.J. followed 
dicta in Pickett * and Gammell v. Wilson® and denied recovery on 
the ground that to make an award for the “lost years ” to a child 
would involve them in speculation. To the Master of the Rolls it 
seemed inordinately difficult to make any calculations about future 
income loss; but what Griffiths L.J. found insurmountable was 
ascertaining the likely level of the victim’s living expenses which 
Pickett requires be deducted from his earnings in order to arrive at 
the appropriate multiplicand for the lost years. Shaw L.J. accepted 
this “ practical justification’? for not making an award for the 
“lost years.” But while it is trite that assessment of damages for 
future earning loss will be easier if there is already an established 
pattern of earnings, it is unclear why the process of calculation 
demands that the anticipated date of death should mark the cut-off 
point for recovery by children. The only additional difficulty in 
calculating the compensation for the “lost years” is presented by 
the requirement that living costs be deducted.* The courts in both 
Croke and Connolly seemed prepared to estimate the future level of 
earnings by referring to the positions of the children’s parents.’ If 
this is acceptable why not similarly ascertain their spending pat- 
tern: as it is, the judges do seem to be making essentially rough and 
ready percentage deductions for living costs.? And surely, as a last 
resort, there are average figures. 
Comyn J.’s approach in Connolly of recognising that Pickett gave 
the child a right of recovery but then of assessing the damages 
_ recoverable at nil looks like sleight of hand; and in Croke Shaw. 
L.J. expressed concern over the difficulty of squaring the result in 
both cases with the principle of Pickett. It does indeed seem hard 
to find a reason in principle for refusing an award for the “lost 
years’ just because the victim is a child. In Croke Griffiths L.J. 
said that (apart from the difficulties of calculation) an award would 
be unjustifiable because of the absence of dependants. Of course in 
Pickett there had been a strong desire to compensate Mrs. Pickett’s 
future loss *: yet their Lordships consistently stressed that it was 


4 See Lord Wilberforce, p. 150; Lord Salmon, p. 156; Lord Scarman, p. 169. 

5 [1981] 2 W. L. R. 248. see Lord Scarman, p. 265. 

6 And in Pickett Lord Russell questioned the correctness of making such a 
deduction (p. 166). 

7 In Connolly the judge took the wages level of the father’s trade and in Croke 
the court assumed that the child would achieve at least average earnings because 
of his parents’ enterprise and ability. 

8 See, e.g. Smith v. London Scaling [1981] 3 C.L. 64. On the meaning of “ living 
costs” see White v. L.T.E. [1982] 1 All E.R. 410 and Nutbrown v. Rosier, The 
Times, March 1, 1982 and (1982) 79 L.S.Gaz. 93. 

9 Unless (the estate of) her husband recovered for the “lost years ” Mrs. Pickett 
would not have received compensation since once he had pursued to judgment his 
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the victim’s loss they were making good. And it does not seem pos- 
sible to argue that what they were compensating was simply the 
loss of the victim’s peace of mind in being able to make continued 
provision for others since the appropriate compensation for that 
loss is surely not necessarily the amount of lost earnings minus 
living costs; while the suggestion that the loss was truly a non- 
pecuniary one was rejected in Pickett.1° Indeed in that case their 
Lordships had stressed as the basis of the decision the need to make 
good the financial loss caused by the shortening of working life which 
was the amount of likely earnings minus the amount of living 
expenses. It is hard to see why children can be said, as a general 
Tule,’? not to suffer this sort of loss: but if (contrary to their Lord- 
ships’ assertions) the rationale of the award for the lost years is 
truly the making good of lost dependancy then the courts will have 
further to deny claims by dependant-less adults. The dicta of the 
House of Lords can hardly be said finally to resolve the difficulties. 
` Lord Denning M.R.’s objection to any recovery for future earn- 
ing loss by young children seems really to be based not so much on 
the practical difficulties as on the belief that it is futile to make an 
award above the likely cost of nursing care in cases where the 
victim cannot enjoy the money. Indeed, this was a point which his 
Lordship had made in respect of an adult victim in Lim v. Camden 
and Islington A.H.A. and which had been rejected by the House 
of Lords.** With respect to their Lordships the precise issue is not 
(as Lord Scarman expressed it to be) whether very seriously injured 
victims have suffered a loss of earnings but, rather, whether this is 
a loss for which they should be compensated. It would seem that 
where injuries are very severe some judges aim solely to provide for 
care: indeed the justification advanced by Griffiths L.J. in Croke 
for making an award for loss of earnings was that this money 
might be necessary for the victim’s care when his parents ceased to 
be able to look after him. But surely the correct approach is to 
ensure that the sum awarded for future care costs is adequate 
to meet such eventualities. It-is a completely separate question 
whether any further award for lost earnings is justifiable though 
on this question the House of Lords seems to have indicated, 
admittedly in the context of a claim by a severely injured adult, 





personal injuries action there would be no subsisting cause of action upon which she 
could base a fatal accident claim. See per Lord Salmon in Pickett, p. 152. 

10 e.g. by Lord Salmon, p. 53; Lord Scarman, however, thought it partly non- 
pecuniary, p. 170. 

11 See, for instance, per Lord Wilberforce, p. 149. 

12 In Gammell Lord Scarman (p. 265) indicated that teenagers (as opposed to 
young children) might have an assessable claim on the basis of actual or prospective 
employment, as might child TV stars. In Connolly Comyn J. seemed prepared also 
to countenance claims by young sons of farmers or businessmen with a prospect of 
inheritance. 

13 [1979] Q.B. 196. 

14 [1980] A.C. 174, 191-192. 
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that such an award should be made, subject only to the need to 
avoid overlapping between the various heads of damages. There 
seems to be no good reason for treating children differently if the 
award is truly one to compensate earning loss. 

There remains the question of the appropriate level of compen- 
sation for loss of future earnings. In Croke, taking the victim’s 
life expectancy after the age of 18 as 22 years the majority arrived 
at a multiplier of nine further discounted to a final figure of five to 
reflect the possibility of unemployment and receipt well before the 
age of commencement of work. Even leaving aside the (forceful) 
arguments that the present rates of discount may work harshly on 
victims ** this figure seems unduly low. And in Connolly, although 
the judge’s calculations are not perfectly clear, it seems that the 
multiplier was only two and a half even though the child could 
expect to live to beyond 27. 

The calculations in respect of the cost of future care on the other 
hand display markedly less restraint. In Connolly the judge accepted 
the (high) multiplicand of £11,880 and a multiplier of 13 for 22-23 
years life expectancy. And in Croke although the judge’s multiplier 
of 16 or 17 (for a 32-year period) was more generous than the 14 
adopted by Griffiths and Shaw L.JJ.,'* they accepted his multiplicand 
as regards the costs of both professional care and care provided by 
the parents, the latter sum including an element to represent the 
mother’s loss of pension rights caused by her delayed return to 

work in spite of the Master of the Rolls’ protestations that this was 
` outside the “fair sum” to be awarded to a victim as part of the 
cost of nursing care provided by a family member.” 

For pain, suffering and loss of amenities the majority in Croke 
made an award of £35,000 which Lord Denning M.R. would have 
reduced by £10,000 because the award would provide no solace to 
the victim (an argument rejected to some extent by the House of 
Lords in Lim though deriving support from the Pearson Report 3° 
and for fear of setting a precedent. But surely the extent of the 
injuries and the need to recognise the effect of inflation on money 
values *° would justify awarding at least the higher figure? Indeed 
in Connolly Comyn J. awarded £50,000, a sum not noticeably out 
of line with other cases *° especially given the judge’s specific find- 





15 The figures employed assume that a real return of 44 per cent. can be con- 
sistently obtained: see Cookson v. Knowles [1979] A.C. 556 and the Pearson Report 
(Royal Commission on Civil Liability and Compensation for Personal Injury) Cmnd. 
7054 (1978), Vol. 1, paras. 648 et seg. And see Pennant Hills Restaurants Pty. Ltd. 
v. Barrell Insurances Pty. Ltd. (1981) 55 A.L.J.R. 258 (H.C.Aust.). 

16 The Master of the Rolls favoured a multiplier of 12. 

17 See Donnelly v. Joyce [1974] Q.B. 454 and Pearson, paras. 343~351. 

18 Supra, paras. 373-398. 

19 See Walker v. John McLean and Sons Ltd. [1979] 1 W.L.R. 760. 

20 e.g. Clark v. Essex A.H.A. [1981] The Times, January 28 (£50,000); Watson 
v. Murphy, Unrep. November 7, 1980 (£60,000); Brown v. Merton, Sutton and 
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ings of substantial pain and the likely appreciation of indignity. 
Lord Denning M.R.’s suggested sum reflects his desire to pare the 
award rather more than current practice. 

The multiplicity of points of disagreement in the two cases illu- 
strate the enormous strain currently being placed on the present 
system of calculating damages for injury, especially in the context 
of claims by children. In neither case does it seem likely that the 
sum finally awarded (£215,724 in Croke and £220,007 in Connolly) 
will prove insufficient to meet the lifelong needs of the victim. The 
‘fact is that, in the struggle to avoid what they see as an excessive 
award, the judges adopt a variety of limitations on the accepted 
principles of recovery. It may well be that certain of these principles 
require careful scrutiny; but the present pragmatic judicial approach 
seems likely to make it very difficult to achieve consistency and pre- 
dictability, factors very important in an area where most cases are 
settled. Realising what is happening the judges have called, as they 
did vociferously in Croke, for a radical reappraisal by Parliament 
of the whole area of law. It seems likely, however, that the Govern- 
ment’s response will be limited to a few isolated statutory reforms *! 
and many, if indeed not all, of the basic questions raised by the 
present case will remain for judicial solution. What is to be the 
criterion of compensation in cases of very serious injury; cost of 
care, earning loss or both? What is the appropriate level of com- 
pensation for non-pecuniary loss, especially in cases where the 
victims cannot make use of the award? How are multipliers to be 
calculated? How is to be assessed the appropriate compensation for 
care provided by members of the victim’s family? These are issues 
unlikely to be solved by Parliament, if, indeed, they ever all could 
be, and the appeal courts must be expected to answer them authori- 
tatively in order to avoid uncertainty where that exists: and when 
the views of those courts are made clear judges of the lower courts 
must proceed in accordance with them. Even where Parliament is 
about to intervene (e.g. to reverse the effect of Pickett in cases 
where the claim is by the victim’s estate ?*) there will remain diffi- 
culties for the courts to solve: what, for instance, is to be the 
impact of Pickett on claims by living victims (whether or not 
children) who have no dependants? Is it too much to hope that in 
the future we shall witness less exhortation that Parliament solve 
all the difficulties and more bravely reasoned development of the 


Wandsworth A.H.A. [1982] The Times, January 27, (£70,000, described as “‘ the top 
of the scale ” by Taylor J.). In Mustart v. Post Office [1982] The Times, February 
11, Comyn J. awarded £65,000 stressing that Croke should not be read as laying 
down a ceiling of £35,000. 

21 See the answer of the Solicitor General given to the House of Commons on 
February 16, 1981, and the statement of the Lord Chancellor to the House of Lords 
on January 16, 1982 and the Administration of Justice Bill 1982 Part I. 

22 See clause 4 (2) of the Bill. 
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principles of assessment of damages for personal injury by the 
judges themselves? 
P. J. DAviEs * 


THE NEED TO COMMUNICATE ABOUT SAFETY PRECAUTIONS 


Tue Health and Safety at Work Act 1974 has now been in force - 
for some years yet R. v. Swan Hunter Shipbuilders Ltd. 1981* is 
the first case in which the Court of Appeal? has interpreted its 
provisions and indeed it is apparently the first case under the Act 
which has been reported.* The lack of authoritative interpretation 
of the general duties created by this Act is surprising since it has 
never been doubted that they are a radical departure from the 
traditions of regulatory legislation. 

The facts of the case are familiar since they have been the sub- 
ject of an official inquiry and report.* Fire broke out in HMS 
Glasgow, a ship under construction in Swan Hunter’s yard, when a 
welder, working in a confined space in the bowels of the ship, struck 
his arc with his welding torch, without any negligence on his part. 
The atmosphere was oxygen enriched so the fire was very intense 
and it spread with such rapidity that eight men were entrapped and 
killed. It emerged that an employee of Telemeter Installations Ltd. 
(a sub-sub-contractor of Swan Hunter) had failed to turn off the 
oxygen supplied for welding operations when he had left work the 
previous day. Consequently oxygen had been continuously discharg- 
ing into the atmosphere from a hose attached to an oxygen cylinder, 
throughout the night, and until the time when the fire started. 

_ The hazards of using oxygen in poorly-ventilated areas were well 
known to Swan Hunter’s safety officer and he had drawn up a 
“Blue Book” of instructions for users of fuel and oxygen. These 
instructions emphasised the dangers-and set out a number of safety 
rules. They were issued by Swan Hunter to their own employees 
but not to employees of other companies working on their premises. 

‘Swan Hunter were charged under section 33 (1) of the Act with 
failing to make the provision required by section 2 for the safety 
of their own employees, and with failing to discharge a rather simi- 
lar duty which under section 3 was owed to those who were not in 
their employment. The allegations against them under these sections 


—_—+ 





* Lecturer in Law, University of Manchester. 

1 [1981] I.C.R. 83; [1981] I.R.L.R. 403; [1982] 1 AIL E.R. 264. 

2 J. Armour V. Skeen [1977] I.R.L.R. 310 was tried in Scotland. 

8 Dunn L.J. suggests at p. 836 that this is “ the first occasion when charges under 
that Act had been tried in the Crown Court ” but this may be incorrect: e.g. it is 
believed that the explosion at British Steel’s Appleby Frodingham premises re- 
sulted in charges being laid before the Crown Court but the case was not reported. 
(Explosion at Appleby-Frodingham Steel Works Scunthorpe (1976) ). : 
'. 4 Fire on HMS Glasgow, September 23, 1976 (1978). 
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related to the sufficiency of the measures which they had taken to 
ensure that those who worked on their premises were familiar with, 
and observed, a system of work to minimise the danger of an 
oxygen enriched atmosphere. At first instance they were found 
guilty under both sections 2 and 3 because of their failure to provide 
information to Telemeter employees about the workplace hazards. 
They appealed against conviction. Telemeter, who had pleaded 
guilty to offences under sections 2 and 3, appealed only against the 
amount of their fine and costs. 

In relation to Swan Hunter’s case the Court of Appeal had to 
consider whether an employer may have to take steps to influence 
the conduct of those who are not in his employment, in order to 
comply with section 2 which requires him to secure the health and 
safety of those who are in his employment. It also had to decide 
whether or not the general duty in section 3 of the Act may require 
an employer to give information necessary for their safety to those 
who are not in his employment. 
` In reviewing the extent of the employer’s obligation to his own 
employees, Dunn L.J. on behalf of the court, considered both the 
general duty as set out in section 2 (1) and those specific aspects 
of that duty which are particularised in section 2 (2) (a) and (c). 
Section 2 (1) provides: —‘‘It shall be the duty of every employer 
to ensure, so far as is reasonably practicable, the health, safety 
and welfare at work of all of his employees.” 

Section 2 (2) provides: 

“ Without prejudice to the generality of an employer’s duty 

under the preceding sub-section, the matters to which that duty 

extend include in particular: 

(a) the provision and maintenance of plant and systems of 
work that are, so far as is reasonably practicable, safe and 
without risks to health... 

(c) the provision of such information, instruction, training 
and supervision as is necessary to ensure, so far as is 
reasonably practicable, the health and safety at work of 
his employees; ...” 


It was accepted that Swan Hunter had made their own employees 
sufficiently aware of the hazard of oxygen enriched atmosphere, 
and the safety precautions to be taken to avoid this danger, by 
distributing the Blue Book to them. The question was whether in: 
order to comply with section 2 they ought to have provided this 
same information and instruction to Telemeter employees by 
distributing the Blue Book to them also. 

The submission for Swan Hunter was that neither section 2 (2) (a) 
nor section 2 (2) (c) could be intended to impose upon an employer 
any duty to instruct persons not in his employment, since any other 
interpretation would impose an intolerable burden upon an em- 
ployer particularly in circumstances where, as in shipyards, there 


340. THE MODERN LAW REVIEW [Vol. 45 


were many different employers operating at the same workplace. 
It was argued that the novel statutory requirement in section 2 (2) 
(a), relating to the provision of a safe system of work, should, as it 
was a penal provision, be strictly construed, and ought not to em- 
brace the instruction of persons other than an employer’s own 
employees. Moreover, both section 2 (2) (a) itself and regulation 
58 (3) of the Shipbuilding Regulations 1960 properly imposed upon 
Telemeter the employer’s duties to ensure that the workmen in 
question operated safely. It was further submitted that section 2 (2) 
(c) could not impose any obligation on Swan Hunter in relation to 
the conduct of Telemeter employees since an employer had no 
right to instruct the employees of another employer. 

The court considered that the proper construction was that the 
particular duties in section: 2 (2) (a) and (c) were covered by the 
general duty in section 2 (1) which was a strict liability. Thus, if 
the provision of a safe system of work for the benefit of his own 
employees involved giving information and instruction as to poten- 
tial dangers to persons other than an employer’s own employees, 
then he was under a duty to provide such information and instruc- 
tion. The employer’s protection Jay in the words “so far as is 
reasonably practicable” which appear in all the relevant provisions 
and which may be invoked by a defendant employer where circum- 
stances merit that the burden of strict liability be alleviated. l 

Whether or not the Act required Swan Hunter to provide copies 
of their Blue Book to Telemeter employees for their own safety, 
depended upon the interpretation of section 3, particularly the 
relationship of section 3 (1) to section 3 (3). Section 3 (1) pro- 
vides: — It shall be the duty of every employer to conduct his 
undertaking in such a way as to ensure, so far as is reasonably prac- 
ticable, that persons not in his employment, who may be affected 
thereby, are not thereby exposed to risks to their health or safety.” 
Section 3 (3) provides: 


“In such cases as may be prescribed, it shall be the duty of 
every employer and every self-employed person, in the pre- 
scribed circumstances and in the prescribed manner, to give 
to persons (not being his employees) who may be affected by 
the way in which he conducts his undertaking, the prescribed 
information about such aspects of the way in which he con- 
ducts his undertaking as might affect their health or safety.” 


The defendants argued that the general duty under section 3 (1) 
could not include the giving of information because if it did section 
3 (3) would be unnecessary. Alternatively, if section 3 (1) required 
the giving of information then section 3 (3) would start with some 
such words as ‘“‘ Without prejudice to the foregoing”: in the 
absence of such qualifying words the duty to give information 
under section 3 was confined to the prescribed cases and, as no 
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regulations had been made under section 3 (3), there was no duty 
to provide information. They relied on Aitchison v. Howard Doris 
Ltd.* to support this proposition. 

The court rejected this reasoning and upheld the trial judge’s 
view that subsection (3) did not impinge upon or limit subsection 
(1) in any way. It adopted his statement that “ If subsection (1) 
were to be subject to subsection (3), why then I should expect it to 
say so....” € Telemeter’s appeal related only to the order to pay 
a £15,000 fine as well as costs.’ They argued that this was more 
than they ought reasonably to be expected to pay when Swan 
Hunter’s fine was only £3,000: for not only were they a small com- 
pany who could ill-afford such a penalty, but their subordinate role 
on the construction site gave them little control over workplace 
practices. The court was not swayed by these arguments. It con- 
sidered that the company had been in grave and fundamental breach 
of the statute, and also took into account that Swan Hunter would 
have to pay costs in the region of £20,000 in addition to their fine, 
whereas the costs to Telemeter, in view of their plea of guilty, would 
be much less. 

The first major case arising out of the Health and Safety at Work 
Act has dealt with a number of important issues. 

First, it establishes that sections 2 and 3 of the Act impose duties 
upon the main contractor to co-ordinate all the operations on a 
site so as to ensure the safety not only of his own employees but 
also of the employees of sub-contractors. The court expressly 
endorsed McArdle v. Andmac Roofing Co and Others,® concerning 
the managerial responsibilities of a head contractor in the common 
law of negligence. It is therefore clear that at least one aspect of 
the “ systems approach ” to safety, familiar in the civil Jaw relating 
to accident compensation, has been transported to the criminal law 
relating to accident prevention. 

Secondly, it demonstrates that the criminal] law, like the civil law, 
now recognises the importance of the employer’s duty to provide 
information concerning workplace hazards and to give instruction 
as to how to minimise them.° It is nevertheless to be regretted, since 
in the civil cases it has been noted that to instruct may mean either 
to teach or to order,’° that instruction is not here defined. There may 
therefore be doubt as to whether an employer discharges the statu- 
tory duty which he owes to his own employees when he merely 
notifies other employees of the safety precautions which he con- 


5 1979 S.L.T.CNotes) 22. 

6 [1981] LCR. 831, 841. 

7 [1981] ILR.L.R. 403; [1982] 1 All E.R. 264. 

8 [1967] 1 W.L.R. 356, particularly Edmund-Davies L.J. at pp. ‘367-368. 

® See. Stokes v. Guest Keen & Nettlefold (Bolts & Nuts) Ltd. [1968] 1 W.L.R. 
1776. 

10 See Boyle v. Kodak [1969] 2 All ER. 439 and Bux v. Slough Metals Ltd. 
[1973] 1 W.L.R. 1358. 
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siders necessary, or whether he must go further and order that 
these precautions be taken. The only guidence as to the limit to the 
head contractor’s liability is the suggestion that if the sub-contractor 
obstructed the giving of information to his employees he, rather 
than the head contractor, might be guilty of an offence (under s. 
36 of the Act). It would be interesting to know whether or not the 
sub-contractor must take positive measures to support the head con- 
tractor, e.g. discipline an employee who fails to observe the reason- 
able requirements of the head contractor. 

Thirdly, the case contains valuable comment on the words 
“reasonably practicable.” It is true that section 40 of the Act pro- 
vides that the concept of reasonable practicability may be invoked 
as a defence against strict liability but it is useful to have a 
reminder that this is so since there has been some confusion about 
who bears the burden of proof in those sections of the Act which 
employ this phrase." 

Fourthly, it is useful to have clarification that general duties such 
as section 2 (1) and section 3 (1) have considerable force indepen- 
dently of specific regulations. Any other decision might have raised 
doubts as to whether there was any substantive law in the Act. The 
decision reached must provide considerable reassurance to that 
majority of the “new entrants” and the public whose only 
protection comes from the general duties under the Act. 

Fifthly, the guidance as to the responsibilities of safety officers is 
helpful. It is clear that Swan Hunter’s safety officer was an impor- 
tant member of the management team, on whose expertise the 
company relied, but there was no suggestion that either section 36 
or section 37 of the Act might be used to impose liability upon him 
for his employer’s failure to comply with duties under section 2 and 
section 3 of the Act. This is particularly encouraging since the 
extent to which individual managers might have to bear 
responsibility for corporate failure was unclear.’? 

` Finally contemplation of the costs incurred by Swan Hunter must 
be a sobering influence upon those minded to challenge the Health 
and Safety Executive in criminal proceedings. Therefore, it may be 
some time before the Court of Appeal is again called upon to 


interpret this legislation. BRENDA BARRETT * 


REMOTENESS AND RESCUERS 


THE law of tort looks kindly upon the plight of a rescuer who has 
been injured in the course of an attempted rescue. Lord Denning 
M.R. put the matter succinctly in Videan v. British Transport Com- 





11 See, e.g. Health and Safety—The Law, James Jackson at p. 119. 

12 See Armour v. Skeen, supra. 

* Principal Lecturer in Law, Middlesex Polytechnic. 

1 Compare, e.g. on the subject of liability for nervous shock, Chadwick v. British 
Railways Board [1967] 2 All E.R. 945 with Bourhill v. Young [1942] 2 All E.R. 396. 
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mission ®: “ Whoever comes to the rescue, the law should see that 
he does not suffer for it. It seems to me that if a person by his fault 
creates a situation of peril, he must answer for it to any person who 
attempts to rescue the person who is in danger.” It is perhaps sur- 
prising therefore, that in Crossley v. Rawlinson? the concept of 
remoteness of damage was employed, albeit “ with reluctance,” to 
deny recovery to a rescuer. A tarpaulin on the defendant’s lorry 
caught fire dangerously close to the fuel tank as a result of his 
negligence. The defendant stopped the lorry about 100 yards away 
from an AA post where the plaintiff was on duty. The plaintiff took 
a fire extinguisher and ran along a path towards the lorry intending 
to tackle the fire. He tripped in a hole which was obscured by grass 
and was injured. 

Counsel for the defendant conceded that the defendant had been 
negligent and also that it was reasonably foreseeable that the plain- 
tiff would take a fire extinguisher and run towards the fire. But he 
denied that the injury was foreseeable. For the plaintiff it was 
argued that the correct test was whether the rescuer exposed him- 
self to a real risk of injury and that the precise nature of the injury 
did not have to be foreseen. The defendant would be liable even 
though the injury resulted not from the danger itself but from 
attempting to deal with the danger. This argument is sound both on 
principle and authority. For example, in Haynes v. Harwood Greer 
L.J. stated‘: “It is not necessary to show that this particular 
accident and this particular damage were probable; it is sufficient if 
the accident is of a class that might well be anticipated as one of 
the reasonable and probable results of the wrongful act ”; and in 
Videan V. British Transport Commission Pearson L.J. said that “ it 
is not necessary that the particular accident which happened should 
have been foreseeable,” * and Lord Denning M.R. that “if the 
rescuer is killed or injured in the attempt, he can recover dam- 
ages.” € The argument is also consistent with the decision of the 
House of Lords in Hughes v. Lord Advocate,’ which is authority 
for the proposition that where the injury is within the risk created 
by the defendant’s negligence it is irrelevant that the particular 
injury occurred in an unforeseeable way. Mr. Richard Tucker Q.C. 
(sitting as a deputy judge of the High Court) observed that in the 
English cases that had been cited to him, the rescuer was actually 
engaged in a rescue operation at the scene of the danger. In his 
view the test of the scope of protection afforded to a rescuer was 
simply foreseeability. However, this begs the question of just what 
has to be foreseen. Is it any injury at the scene of the danger or 


2 [1963] 2 All E.R. 860, 868. 

3 [1981] 3 All E.R. 674. 

4 [1935] 1 K.B. 146, 156. 

5 Supra, note 2 at p. 876. 

6 Ibid. at p. 868, emphasis added. 
7 [1963] A.C. 837. 


344 THE MODERN LAW REVIEW [Vol. 45 


only certain types of injury? Does it extend to the rescuer who is 
in the process of attempting to get to the scene of the danger? 
Where does the realm of safety end and the area of danger begin? 

In deciding whether the plaintiff’s injury was foreseeable the 
learned deputy judge adopted the remarkable test of remoteness 
propounded by Watkins L.J. in the recent case of Lamb v. London 
Borough of Camden*: “A robust and sensible approach... will 
more often than not produce, I think, an instinctive feeling that 
the event or act being weighed in the balance is too remote... .” 
The instinctive feeling of Mr. Tucker Q.C. was that the damage 
was too remote, because no reasonable man could reasonably have 
foreseen that the plaintiff would have suffered any injury while 
running along the path. However, it would seem that the instinctive 
feelings of reasonable men might well differ on this question.” 
Indeed, this is a serious objection to a test of remoteness based upon 
instinctive feelings. One man’s reasonable foresight is another 
man’s flight of fancy. A more useful approach is to ask whether 
the damage was within the risk created by the danger. When con- 
sidering what is within the risk it should be borne in mind that the 
foresight required is only that of the reasonable man in the position 
of the defendant after the act constituting the breach of duty has 
been done.*® Can it be said that, having seen the burning lorry and 
the plaintiff hurrying towards it, the man on the Clapham omnibus 
could not have anticipated that the plaintiff might trip or slip in 
his haste to render assistance? If that was the case, the precise cause 
of the fall is irrelevant.*+ 

Crossley v. Rawlinson can be contrasted with the decision in 
Harrison v. British Railways Board)? in which Boreham J. held 
that, where a man by his own negligence puts Aimself in danger in 
circumstances where a reasonable man would foresee that another 
might endanger himself by attempting a rescue, he is liable to his 
rescuer for injuries sustained in the course of the rescue or attemp- 
ted rescue. This was the first occasion on which an English court 
has had to decide this point since most rescue cases involve the 
plaintiff rescuing a third party who has been put in danger by the 
defendant’s negligence.* Boreham J. posed two questions: had 


8 [1981] 2 AI E.R. 408, 421. 

® What if the plaintiff had been running towards the lorry when it exploded and 
he was hit by a piece of flying metal? 

10 Winfield and Jolowicz on Tort (10th ed.), p. 95. This sentence has been omitted 
from the 11th ed. 

11 Stewart v. West African Terminals Ltd. [1964] 2 Lloyd’s Rep. 371, 375, per 
Lord Denning M.R. 

12 [1981] 3 All E.R. 679. The case follows immediately after Crossley v. 
Rawlinson in the reports. 

13 Following the decision of the Supreme Court of Canada in Horsley v. MacLaren, 
The Ogopogo [1971] 2 Lloyd’s Rep. 410. 

14 The point was argued but not decided in Baker v. T. E. Hopkins Ltd. [1958] 
1 W.L.R. 966, 1004. Barry J. expressed the view that the defendant would be liable 
in these circumstances. 
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the defendant, by lack of reasonable care, created a situation of 
danger? Secondly, ought he, as a reasonable man, to have foreseen 
that the plaintiff might very well come to his aid? If the answer was 
yes to both questions, the defendant was liable. There was no sug- 
gestion that the exact manner in which the injury occurred should 
be foreseeable, nor that the rescuer must be actually engaged in 
the rescue at the scene of the danger.!* What the defendant had to 
foresee was that the plaintiff might very well come to the rescue. 
If this test was satisfied then any injuries sustained in the course of 
the rescue or attempted rescue would be within the risk created by 
the danger.** It is submitted that this approach is to be preferred 
when dealing with the rescue.cases. If the defendant has created a 
dangerous situation which invites rescue, then the risk of an injury 
occurring during the rescue attempt should be the defendant’s, 
whether the plaintiff has reached the scene of the danger or not, 
and notwithstanding that the particular injury sustained by the 
plaintiff was unforeseeable. Danger often requires speed of action, 
and haste frequently leads to accidents which would otherwise be 
avoided. 

When the court asks itself whether the plaintiff’s damage was 
within the risk created by the defendant’s negligence it will consider 
all the circumstances of the case and implement the perceived policy 
of the law. Mr. Tucker Q.C. specifically referred to the judgment of 
Lord Denning M.R. in Lamb where the Master of the Rolls stated 
that the problem of limiting the range of liability in negligence was 
ultimately a question of policy for the judges to decide. It is a matter 
for regret that the learned deputy judge felt compelled to reach the 
conclusion that he did, though he did so “ with reluctance because 
on any view the plaintiff acted with great presence of mind and 
with the best possible motives.” ?” It is clear that his decision was 
not inevitable but the outcome of a judicial choice. If it is the policy 
of the law to encourage a rescuer who acts with the best possible 
motives, then, at the very least, the Jaw should see that he does not 
suffer for his good deeds. 

MICHAEL A. JONES * 





15 Although in Harrison the plaintiff was undoubtedly at the scene of the danger. 

16 Boreham J. did not put it precisely in these terms, but the substance of the 
test can be inferred from his judgment at [1981] 3 All E.R. 684-685. The analogy is 
with the concept of a “course of employment ” in the context of an employer’s 
vicarious liability for the wrongs of his employees. 

17 Supra, note 3 at p. 678. He continued: “I think it unfortunate that such a 
man should not recover damages for an injury which was not his fault.” 

* Lecturer in Law, University of Liverpool. 
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EXPLAINING LAND LAW 


REAL PROPERTY AND REAL PEOPLE. By K. J. Gray and P. D. SYMES. 
{Butterworths. 1981. xxi and 655 pp. incl. tables and index. 
Hardback: £24-00, paperback: £15-95.] 


THE title suggests an investigation of the operation of Jand law upon people’s 
lives, rather than of what the rules say should happen; perhaps also how real 
people view this impact and the concepts, processes and results of land law. 
Not so; although the book’s main interest is in its attempt to construct an 
ideology of what the authors call “ family land law,” its sub-title, “ Principles 
of Land Law,” identifies it firmly as a law book rather than a book about 
law.1 The attempt to identify an ideology and its accompanying extended 
analysis of family land law forms the book’s core. Clamped on to it are some 
rather Jack-lustre Chapters on “ commercial” land law—easements, covenants, 
registered conveyancing and the like—and what can best be called an extended 
introduction to landlord and tenant law and housing law. The book’s core is 
provocative, with an evangelical tone which soon palls. Its frequent abuse of 
other lawyers tends, to this reviewer at least, to demean the authors rather 
than their targets. 

The basic method is to compare the present content and ideology of land 
law with that in 1925 (with references back into the nineteenth century). 
Even at this point there are difficulties unrecognised by the authors, for 
academics’ boundaries move, so the comparison may be between bodies of 
law with the same name but different subjects. A situation now covered by a 
rule of “land law” may once have been “husband and wife law,” or per- 
haps not covered by a rule at all; perhaps the situation did not arise then, 
or nobody sought a solution through legal rules. To attempt to relate the 
ideology of law to political ideology meets the same problem, for legal rules 
are not a constant part of the latter. Relating any of this to real needs and 
behaviour is also problematic, to put it mildly, Land law may give rise to 
further problems for such an analysis, for it is unclear what the corpus of 
land law contains; statutes and cases, certainly, but in academic study the 
perception of these by learned authors has been most influential—la doctrine 
of the 1925 legislation is as important as the legislation itself. 

Gray and Symes do not share these doubts. They begin by reminding us, 
very properly, that property rights are relations between people and that 
to reify them obscures analysis.27 They then borrow Kamenka and Tay’s 
version of Tonnies’ gemeinschaft/gesellschaft dichotomy, a method of analysing 
social relationships, and use it to characterise competing ideologies of land 
law.’ To this they add a third model, Reich’s “ new property,” 4 emphasising 
security in jobs, pensions and residence, and possessing an affinity with the 
gemeinschaft. They describe late nineteenth-century England as emphatically 
gesellschaft, its land Jaw and its late flowering in 1925 likewise, both in 
overall ideology and in the content of individual rules. They then argue that 
under pressure from “the new property” our lawmakers are sometimes 


1 R. L. Abel, “ Law books and books about law ” (1973) 26 Stanford L.Rev. 175. 
2 See Hallowell, ‘‘ The nature and function of property as a social institution ” 
(1943) 1 J.Leg. & Pol.Soc. 115. 


3 F. J. Tonnies, Community and Scciety (1887, reissued 1957); E. Kamenka and 
A. E.-S. Tay, Feudalism, Capitalism and Beyond (Kamenka and R. S. Neale eds.), 
also Law and Society (Kamenka, Tay and R. Brown eds.). 


4 (1964) 73 Yale L.J. 733. Reprinted in MacPherson, op. cit. note 6 infra. 
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having to incorporate its values into our unsympathetic gesellschaft land 
law, distorting its basic concepts in the process. 

Why Tonnies is chosen is not explained. Why not Durkheim, for example, 
whose work has been far more influential, and who thought Tonnies’ terms 
equivalent to little more than “good” and “bad”? There are numerous 
models of law in society, including many dichotomous models of the type used 
by Tonnies but differing from his in significant respects. Simply to choose him, 
unexplained and uncritically, and then to “prove” his views by some apt 
illustrations of the values he espoused is pastiche sociology. Nor is it clear 
what the purpose of the analysis is. Is it to investigate the ideology of our 
lawmakers, or to use that as an indicator of the structure of society? For 
sociologists like Tonnies and Durkheim it was the latter; but for philosophers 
such as MacPherson,® who is used to supplement Reich, it is the former. Gray 
and Symes flit from one to the other without ever establishing a methodology 
appropriate to either. And as with the choice of Tonnies, why choose Reich 
and MacPherson? There are plenty of other philosophers of property.® 

Sociologists applying Tonnies’ theory have had to elaborate it by introducing 
Weberian or Parsonian continuums such as traditional [gemeinschaft]/rational 
[gesellschaft], ascriptive/ performance, familistic{contractual against which to 
measure a society before reaching a final characterisation of it.” Gray and 
Symes, by contrast, simplify even the original theory by caricaturing gemein- 
schaft as love and brotherhood, and exaggerating gesellschaft to the point 
that its only freedom is “ the freedom to compete.” Even Tonnies would have 
blushed at this, for he recognised that its essence, freedom of contract, 
necessitates freedom to contract not to compete.’ It is hard to see how Gray 
and Symes could resist Durkheim’s criticism of Tonnies’ theory being applied 
to their own work, especially given their general moralising attitude. More- 
over, the terms represent ideal types. Any real society will have elements of 
both, characterisation being a matter of the predominance of the one over the 
other. Throughout, Gray and Symes write as though nineteenth-century 
England were totally gesellschaft. Indeed this is crucial to their method, for 
then by selecting recent law antipathetic to this ideal they can claim to have 
shown a change. But since all societies contain examples of both, such 
selections prove nothing. 

Nor is it self-evident that Reich’s “ new property” makes sense outside his 
native United States, where it is useful so to group various redistributive claims 
because of the privileged constitutional status of property and the role of 
judges as political arbiters. In the United Kingdom’s different political culture 
to label a value “ property” is mere rhetoric, both much’ older ® and much 
less compelling. The “new property’s” unity and novelty are, however, 
essential to the authors’ scheme, for otherwise they have no third model tc 
pit against the gesellschaft (a return of the gemeinschaft being unsuitable 
because of its emphasis on communal property). It will not do simply to 
recognise that such political claims of a welfare-state-liberal/socialist nature 
exist in the United Kingdom, for they are hardly new and have hardly made 
more progress in the last two decades than they did in the first two decades 
of this century—yet the book’s broad theme is that these periods contrast. 

It matters little in conventional land law texts that history is so grossly 
simplified and distorted—no dates, no details, no politics, no class, just the 
history of a train of Liberal thought. Its purpose is only to highlight the 
present, not to explain the past. Nor does its selectivity matter, since its aim 





š C. B. MacPherson in Kamenka and Neale, supra, note 3; similar essay in 
MacPherson’s Democratic Theory and Essays in Retrieval, Chap. 6. ` 

8 e.g. Property: mainstream and critical positions (C. B. MacPherson ed.). 

T See C. P. Loomis and J. C. McKinney in Loomis (trans.), Tonnies, Community 
and Society (1957). : 

8 Ibid. at p. 78 (Tonnies): “ competition is limited and abolished by coalition.” 

9 e.g. J. Rule, The Experience of Labour in Eighteenth Century Industry, p. 106. 
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is to explain a particular batch of statutes, not all tenurial relationships. Gray 
and Symes, however, are using history to illustrate the relation between law 
and society, so for them accuracy is essential. Sadly we have to make do with 
the same old reconstructions; today’s judges’ views of the nineteenth century, 
or at best Kahn-Freund; not Perkin, or Thompson, or Cannadine or Offer.1® 
Moreover much of today’s “ land law” is “home law” that would have been 
treated in different books and statutes, if at all, not so long ago. To make 
the necessary comparisons the survey should include former housing law, 
landlord and tenant law, public nuisance, and the writings of such as Gauldie 
and Burnett.1 If this were done a very different story of “‘ residential security ” 
might emerge, for the essence of that claim was well known last century, 
though its modern manifestation, the ‘status of irremovability,” was not so 
prominent. 

In nineteenth-century England the basic household tenure was leasehold, 
urban Jandownership was relatively highly concentrated and all classes seem 
to have accepted the market as the appropriate allocator of housing resources. 
The claim for residential security was therefore bound to take a different 
form. Very crudely, the equation was that income plus an efficient leasehold 
market satisfied housing needs. Working class pressure concentrated more 
often on the former; sheaves of statutes testify to middle and upper class 
reformers’ efforts to perfect the latter. Housing disputes of the sort discussed 
by Gray and Symes would also take a different form. Suppose, for example, 
a marital breakdown in 1875 or 1925. The housing question would be whether 
the spouses could find adequate rooms; the legal question, if there was one, 
would be the size of the alimony or allowance to be paid to the wife. If this 
were litigated at all it would be classified as husband and wife Jaw. Even now 
land law books do not deal with the reallocation of periodic or short 
tenancies—public or private—on divorce, not even Gray and Symes. Nine- 
teenth century claims to residential security could sometimes raise the status 
of irremovability, usually vainly, as in the various movements for leasehold 
enfranchisement (which has social links with copyhold enfranchisement ignored 
by even the most socio of land lawyers), particularly at times when many 
long building or repairing leases were falling in. The preferred solution to 
working class claims was to perfect the market, and when that failed, 
to build council housing. The solution for the middle class leaseholder was to 
encourage owner-occupation. Thus the private leasehold market waned and 
thus 54 per cent. of home occupiers became home owners and part of “ land 
law.” Nowadays when disaster strikes this 54 per cent. there is no efficient 
private leasehold system to fall back on, and considerable loss of status in 
trying to do so; barriers to entering the public sector are high, as they are to 
re-entering the mortgage market; hence the winner-takes-all battles for the 
family home, and the attempt at a solution through the reordering of private 
rights, the “ status of irremovability.”12 So even if it were proved that 1925 


10 H. Perkin, “Land reform and class conflict in Victorian Britain,” The Vic- 
torians and Social Protest (J. Butt and I. F. Clarke eds.); F. M. L. Thompson, 
numerous relevant publications, see bibliography in A. Offer, Property and Politics 
1870-1914, p. 428; D. Cannadine, Lords and Landlords; the aristocracy and the 
towns 1774-1967; A. Offer, “The Origins of the Law of Property Acts 1910-25” 
(1977) 40 M.L.R. 505 (and now, Property and Politics 1870-1914.) 

11 E. Gauldie, Cruel Habitations; J. Burnett, A Social History of Housing 1815- 
1970; also D. A. Reeder, ‘The politics of urban leaseholds in late Victorian 
England ” (1961) 6 Int.Rev.Soc.Hist. 413. 

12 These ideas crystallised during numerous conversations with Tim Murphy, to 
whom I am grateful. The mass of details in Avner Offer’s new book (note 10, supra) 
needs time to absorb. My first impression is that it is consistent with this thesis; 
see, for example, pp. 119 et seg. on owner-occupation, and compare, for an earlier 
period, T. H. Lloyd in Middle Class Housing in Britain (Lloyd and M. A. Simpson, 
eds.), p. 146. 
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land law was gesellschaft and today’s much Jess so it would matter little, for 
the legitimacy of the claim to residential security may have been met by laws 
in other subject areas, or by practical solutions like public building programmes. 
For all the trumpets in Gray and Symes’s Preface we know next to nothing 
about the impact of land law upon “ real everyday life.” Nor, as they seem to 
think, is it unusual for judges to qualify “ ownership” by some notionally 
lesser claims, whether or not based upon legitimate moral demands—as the 
history of leasehold and copyhold show on a grand scale, and the law of 
mortgages, estoppel and covenants on a smaller. 

All this is, of course, arguable; but it is surely agreed that land lawyers’ 
history should not fly in the face of historical orthodoxy, at least, without 
explanation. Consider then this explanation for the Married Women’s 
Property Acts: “the location of economic production moved from the home’ 
to some external workplace, and the social pressure grew for legal recognition 
of the married woman’s separate ownership of the financial reward of such 
labour,” and resulting, pressure from J. S. Mill and middle-class women pro- 
fessionals carried the day.13 The implication, that new female earnings among 
the middle-class were crucial is quite contrary to the normal explanation, that 
the virtual exclusion of such women from remunerative employment channelled 
their efforts into a struggle for civil rights, of which the statement of formal 
liberal equality embodied in the Married Women’s Property Act is part.14 
Similarly it is incredible to read that for the landed interest the value of their 
estates lay “not in some supposed ‘exchange value’ but rather in the ‘ use 
value’ or utility derived from physical occupation of the Jand.”15 What 
mattered was the size of the rent roll. And then there is this make-believe 
explanation for why the Settled Land Act vested the life estate in the tenant 
in possession: he would “be on the spot at any given time. No... purchaser 
wants to be told that the person with whom he will be dealing... lives 500 
miles away.” 16 How, and where, do they imagine that the heads of landed 
families spent their time? 17 

To prove a radical change in today’s land law the authors have to paint 
the 1925 legislation as antipathetic to residential security. This is achieved by 
discounting some of its provisions and then using recent decisions on the dis- 
counted sections to prove the change. Of Law of Property Act, s. 14 and Land 
Registration Act, s. 70 (1) (g) they say, “this protection was, of course, 
present in the enactments of 1925 but tended to be overshadowed by the heavy 
emphasis placed by the 1925 legislation upon the alienability of land and the 
‘solid tug of money’.” 18 If section 70 (1) (g) was overshadowed it was by 
section 70 (1) (k), but that only strengthens the case for the legislation pro- 
tecting residential security. Anyway, by what criteria can one establish which 
sections overshadow others? Perhaps some academics did neglect these pro- 
visions, and perhaps they are surprised that the judges have not subscribed 
to their ideology of the statutes, but that is a different matter. It seems clear 





13 p. 557. 

14 H. Perkin, The Origins of Modern English Society, p. 160; G. Best, Mid- 
Victorian Britain, p. 304. 

15 p., 175. 

16 p, 67. The next sentence reads, “ Furthermore, it would be unlikely that such 
an owner has [sic] been able to exercise his powers of management effectively from 
that distance, and the settled estate may therefore have suffered from his neglect.” 
In so far as this makes sense at all it can only be reconciled with the preceding 
sentence on the supposition that vesting legal estates and powers of management 
in absentee tenants sent them scurrying back to their estates. 

17 Inquisitive readers should start with D. Spring, The English Landed Estate in 
the Nineteenth Century. There is another example of the authors’ unreal view of 
settlements on p. 156—life estates for widows were most uncommon and remainders 
to charity even more so; both together must have been extremely rare. 

18 p, 265. < : 
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beyond argument that the concepts used to protect residential security in the 
changed conditions of the post-war housing market were either used in or 
preserved by the 1925 legislation—possession and occupation, resulting trust, 
estoppel and perhaps part performance (relegated to footnotes by Gray and 
Symes). True some old concepts have gone, like notice; but not entirely and 
not without some judicial regret; new ones have arrived, like licences. Coun- 
sels’ attempts to mould old concepts to new facts have not always succeeded; 
sometimes old, or not so old, authority has stood in the way, sometimes it has 
been overruled. But none of this adds up to proof that the principles of land 
law in 1925 were so unsympathetic to residential security that a revolution in 
legal thought has been needed to soften them. What has changed are the con- 


„ditions within which these old ideas operate. 


The doctrine of conversion 1° is central to the authors’ thesis. Gesellschaft in 
nature it provided a solution to a wide range of questions; recent moves away 
from it are fundamentally antipathetic to the assumptions of 1925 and represent 
the possible beginnings of the “new property’s” triumph. Three major 
problems with the authors’ methodology join at this point. First is their inatten- 
tion to the complexity of the law before 1925, which in this case leads them 
to exaggerate the rules for which conversion was responsible. It is true that 
beneficiaries under a trust for sale then had no right of residence, but that 
was because trusts for sale, like discretionary trusts, were “‘ special” trusts in 
which the settlor’s wishes displaced the normal rules of equity. Even these 
normal rules gave possession only to a solely entitled beneficiary under an 
ordinary trust; in all other cases, as with trusts for sale, there was a discretion. 
Whether trusts for sale should be treated differently from other trusts, say 
for the purposes of the rule in Dearle v. Hall, or the Judgment Acts, or the 
Mortmain Acts or local land registry Acts was not always straightforward, nor 
is it always clear whether it was conversion or the “special” nature of the 
trust that led to the differences that there were. One cannot easily tell from 
the cases or texts whether conversion was regarded as an accepted dogma 
from which exceptions could be made or whether it came to be used only 
piecemeal. Such assumptions in lawyers’ thoughts are often peculiarly elusive 
to recapture; and one may all too easily believe that if today’s academics find 
difficulty, for example, in locating the equitable interest under a trust for sale 
yesterday’s judges and practitioners must also have done. This links to the 
second problem, the weight to be attached to la doctrine of land law. The 
draftsmen in 1925 initially sought to make wide use of the trust for sale, 
explicitly invoking the magic of conversion; but their express clause was 
omitted from the final version of the Law of Property Act and the Janus- 
faced section 2 substituted. To read the statute at this distance of time, it is 
simply unclear how much conversion was meant to do. Was its universal role 
too obvious to need spelling out? Some academics seem not to have thought 
so; Cheshire, for example, wrote in successive editions about equitable tenants 
in common having “ the same rights in the land and the money arising from 
its sale as if the Act had never been passed,” and explained the overreaching 
effect of the sale of the legal estate without reference to conversion.2° At the 
same time, however, Lightwood #1 was stressing the fundamental importance 
of conversion and linking it to what he knew to be the aims of the draftsmen. 
It was only in the late 1930s that a universal doctrine of conversion was applied 


19 I use this convenient shorthand for the principle that interests under a trust for 
sale are interests in personalty only and not “ interests in land” or “ interests in 
the land.” This principle could consistently be held by those who also believed that 
the original narrower principle of conversion, as a rule about succession, had 
largely been overtaken by statute; see, e.g. Lightwood, note 21, infra. 

20 The Modern Law of Real Property (ist ed.), pp. 82, 438, 439. 

21 (1927) 3 C.L.J. 59. 
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outside the unexceptionable field of inheritance,2? and by the mid-fifties the 
judicial pragmatism of Cooper v. Critchley and Bull v. Bull was causing 
academics second thoughts.23 The outcome in Boland is surprising only to 
Lightwood’s heirs; Cheshire’s, not having subscribed to the full glory of the 
doctrine, will feel that all we are seeing is the same tension between two 
analyses that can be traced back into the last century, This leads to the third 
problem. Academics sometimes stress the underlying unity of the 1925 legisla- 
tion and the received version of its political/professional aims. As Lightwood 
said, “all are but parts of one stupendous whole.” But the statutes’ rules can 
be understood without reference to any grand‘ design, and judges sometimes 
prefer this approach. There seem to be four ideas which Gray and Symes run 
together: the content of the original rule; its supposed purpose or rationale; 
the content of the present rule; and its rationale. They construct a “ land law” 
comprised largely of the asserted ideology of the draftsmen of 1925 plus some 
particular rules of law at that time; they then use recent changes in some (not 
necessarily the same) legal rules to argue that ‘“‘land law” as a whole has 
changed—in much the same way as one might use Lord Devlin’s seamless web 
of morality. Any change can thus be invested with an ideological significance 
for the whole corpus of land law, but only if the initial model, based largely 
on the “stupendous whole” version of 1925, is accepted. 

Much of the authors’ case for a shift in land law away from money and 
towards residential security comes from a partisan selection of material. The 
occupation’ element in Boland is greatly exaggerated by under-playing the 
section 70 (1) (g) cases about commercial interests. It is not even accurate 
to say that “what... becomes overriding is not necessarily the occupation 
but... [the] rights; ” 24 occupation is never overriding, if anything is it will 
be rights, The authors present the typical purchaser as an institutional mort- 
gagee and the contest as between banks (gesellschaft) and families (gemein- 
schaft. But this is done within a framework divided by legal rather than 
social sub-headings. Thus battle is most obviously joined over Caunce v. 
Caunce, but since this falls under the rubric of “the single trustee for sale” 
the closely related social issues in re Sharpe and Hodgson v. Marks can safely 
be ignored. Nowhere are they, or Peffer v. Rigg, analysed in gemeinschaft/ 
gesellschaft terms. There is a hint at some such judgment about Hodgson v. 
Marks when the authors say that the “‘ real loser” was the purchasers’ building 
society,25 though why the purchasers were not liable on the mortgage contract 
is not made clear; nor is it made clear why, if the real loser was the building 
society, that case (and Boland and Cedar Holdings v. Green and most of the 
Chapter on mortgages) does not disprove another of the authors’ maxims, 
that “ banks seldom lose cases.” If it suits their case the authors will make 
factual speculations regardless of lack of evidence or of the effect on other 
parts of their book. If, as they say,?® the difference between Walsh v. 
Griffith-Jones and Somma v. Hazlehurst is only the difference between 
Cambridge graduates and a couple living in sin, what is the point of the 
authors’ careful account of the judges’ treatment of unmarried couples in 
relation to statutory succession to tenancies—not, one would have thought, an 
unrelated area of law. The treatment of these cases leaves one with the un- 
comfortable feeling that the authors want it both ways: if judges try to adapt 


22 Especially re Landi [1939] Ch. 828, though even here there was an inheri- 
tance element. Gray and Symes’s use of the case (pp. 262-263, 268) is a good 
example of the legal reductionism—reducing a question about the rights of co- 
owners inter se to one about the nature of interests under trusts for sale generally— 
and the reification—treating the idea of an interest in future/notional proceeds as 
something real—that they rightly try to avoid. 

23 See especially Hamish Gray (1955) 18 M.L.R. 408. 

24 p. 336. 

25 p, 531, note 19. 

26 p. 430, note 5. 
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to changing times they are criticised for departing from conventional wisdom; 
if they do not they are triumphantly paraded as gesellschaft upholders of “ the 
solid tug of money.” i 

By comparison with the family section the commercial section is thin 
on detail and light on analysis. On the whole it makes do with a theoretical 
structure derived from Cheshire, perpetuating much of his Jack of clarity about 
easements and restrictive covenants. Nor is there the continuity in these 
Chapters that there is in the family section. We are told,?7 for example, that 
judges are wary over allowing new easements because of their contractual 
features; but this is forgotten in the Chapter on restrictive covenants—an area 
in which judges have used contractual origin as a reason for not investigating 
strictly a covenant’s claim to confer a benefit. Nor is this tension between 
contract and property discussed in relation to Re Midland Railway's Agreement, 
though the case is quoted. The general lack of detail in these Chapters means 
that students will still have to use Hayton, Fairest and even, especially for 
leases, Megarry and Wade. 

Sadly it seems inevitable that this book’s obvious failure to present a coherent 
sociological or historical explanation of land law will strengthen the hands 
of those who argue that such an exercise has no place in legal study. True, 
there are also some lapses in doctrinal exposition, and the structure of the book 
seems to mislead over purely legal matters—as with the omission of overriding 
interests from the diagrammatic “ overall view ” notwithstanding the use made 
of Boland in the same Chapter.28 But so much more is promised, so much 
claimed to have been proved, that its shallowness and erroneousness are bound 
to reflect adversely on the whole socio-legal enterprise. Yet the materials are 
available for a proper historical account of modern land law, both in its 
politics and its economics. They can start to explain modern statute law, and 
also to show why different sorts of land dispute seem now to come before the 
higher courts. Judicial reaction is more difficult to explain, but at least a 
careful description based on all the evidence should be possible, like Patrick 
McAuslan’s The Ideologies of Planning Law—not this account based on 
preselected cases that happen to fit a preconceived and half-digested theory 
plucked from the air. But an understanding of the impact of land Jaw upon 
real people and their attitudes to the whole elaborate structure seems as elusive 
as ever. 


STUART ANDERSON * 


ENACTING A BILL OF RIGHTS: THE LEGAL PROBLEMS. By JOSEPH 
JACONELLI. [London: Clarendon Press: O.U.P. 1980, 328 pp. 
£14-00.] 


INTEREST in a domestically enacted and enforceable Bill of Rights in the 
United Kingdom could hardly be said to have reached fever pitch. Those 
convinced of the need for one (whether because of experience with Northern 
Ireland, race relations and immigration, the European Convention on Human 
Rights, or the fear of a future abolition of the House of Lords and of an 
“elective dictatorship”) have failed to. win sufficient support. The ranks of 
academic and practising lawyers are sceptical, the main political parties are 
uninterested, the organised civil liberties lobby is largely opposed, and 
the public is most likely ignorant or bored. Despite the passage of the Bill in 
the House of Lords incorporating the European Convention on Human 
Rights into United Kingdom law, it would be most surprising if one were 
enacted in the near future. ' 





27 p. 577. 
28 pp. 77 and 50. 
* Fellow, Hertford College, Oxford. 
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What is so depressing about the debate on the issue is the lack of any real 
attempt by advocates of such a charter to address the problems which 
sceptics of the proposal put forward. Four different, though interlinking 
questions are: involved: why, specifically, is one necessary now or in the 
future; can agreement be reached on what a Bill of Rights should contain; 
is the current British judiciary and judicial process competent or suitable for 
a task of this kind; is judicial review legitimate in terms of democratic 
theory? Currently, discussion appears to have become bogged down on the 
first two issues without agreement being reached. Dr. Jaconelli, rightly in 
the reviewer’s opinion, attempts to move the debate forward by looking at 
some of the other problems which have hitherto been largely ignored. 

Enacting a Bill of Rights seeks, according to the author’s Preface, ‘to 
provide a comprehensive examination of the legal and political problems that 
the introduction of a Bill of Rights into the United Kingdom would create ” 
(p. vii). However, as a contribution to the growing literature in the area it 
is much more limited. Dr. Jaconelli does examine (though not at length) the 
need for a Bill of Rights, and (as a last chapter) the content of the rights 
which might be protected, but these are not central. Rather, his main 
interest is in examining various possible methods of enforcement of a hypo- 
thetically agreed charter of civil and political rights (not social or economic) 
and of the legal issues raised by each method. Problems associated with 
various types of executive and parliamentary models are surveyed. Issues to 
which the enactment of the Bill of Rights would give rise are discussed in 
detail. “State action,” entrenchment, the regional dimension (in particular 
Scotland and Northern Ireland) and the European connection are all 
considered. 

The author’s central concern is with “the institutional problems raised by 
judicial review” (p. 3). It is this issue on which he concentrates. This is 
the heart of the matter, for it inevitably affects the content as well as the 
enforcement of the rights. In particular, he examines the legitimacy and the 
competence issues. 

With regard to the former the author does warn us early in the book that 
issues of political theory will be touched on to only a “limited degree” (p. 
2). Nevertheless, it is surprising and disappointing in view of the task he set 
himself that he concentrates primarily on natural rights justifications for 
judicial review, thus neglecting much of the more recent American and 
British literature on the subject. His discussion appears, unfortunately, to be 
almost untouched by the writing of Bickel, Dworkin, Raz, Ely or Tribe. The 
book, and indeed the debate, would be ‘better had they been considered for 
what they can say to us. 

In dealing with the competence and suitability question, Dr. Jaconelli 
appears much more at ease. Indeed he is to be congratulated for raising the 
issue in this context: it is one which has long taxed American public lawyers 
but has been virtually ignored until recently in British academic writing on 
public law. However, this reviewer is left with a sense of dissatisfaction, a 
feeling of a good opportunity missed, with regard to his treatment of the 
issue, in particular with regard to the author’s conception of what the 
question entails and the material which he uses to illuminate it. 

The author does consider potential changes in techniques of judicial law 
making in order to accommodate the expanded role which any interpretation 
of a Bill of Rights by the judiciary would bring. Changing the rules of evi- 
dence, the incorporation of the Brandeis brief, changes in the composition of 
the courts, the use of “judicial notice,” the role of amicus curiae, and the 
adaptation of sanctions and remedies are all discussed. The problem, however, 
is arguably larger than can be solved by merely tinkering with the current 
model of judicial decision making. These issues are currently the subject of 
much debate in the “legal process” literature and discussions such as 
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those by Horowitz, Chayes, Fiss, Weiler and others might usefully have been 
considered. 

Put briefly, the British judicial process may be argued to be deficient in 
dealing with the issues raised by a Bill of Rights because issues of human 
rights are of a type which has been characterised as involving “ poly- 
centrism.”” (The metaphor of the spider’s web illustrates the issue: pulling 
on one thread affects each of the other parts of the web, just as strengthening 
or weakening one civil or political right may affect not only that right but 
also the balance between it and other rights.) Effectively to fulfil a problem 
solving function in areas with this characteristic, an institution must have 
information of two broad types. On the one hand, facts concerning the 
events which have transpired between the parties to the law suit (what Horo- 
witz has called “historical facts”) are clearly necessary. In addition, facts 
which help in the ascertainment of the current patterns of behaviour on 
which policy should be based are also necessary (Horowitz’s ‘‘ social facts ”). 
Yet the traditional British judicial process may be argued to be inadequate 
in discovering and assessing these social facts. The judicial process has no 
power of independent investigation. The aim of the judicial process is not the 
fair disposition of the controversy, it is the fair diSposition of the controversy 
upon the record as made by the parties. Restricting the judicial role in 
such cases to that of an umpire presumes that litigants are equally able to 
put forward facts in support of their claims. Yet, clearly, the absence of 
equal economic power is so prevalent that the umpire theory of administer- 
ing law is almost certain to fail. 

Attempting to use a party initiated and party controlled process to devise 
policy to remedy polycentric problems may be seen as giving rise to other 
associated problems. The primary focus is on the parties rather than the 
larger issues. There is what is termed the “ public goods” problem relating 
to the initiation of litigation in the first place. Injuries to a group of people 
may well occur in circumstances in which those involved are in a poor 
position to seek legal redress individually, either because they do not know 
enough or because such redress is disproportionately expensive. There are 
problems relating to the representativeness of the plaintiff. The reactive 
nature of the courts makes it difficult for them to know the extent to which 
the situation of litigants illustrates the dimension of the problem they bring to 
court. There are problems of timing and problems involving the sequencing 
of change. There are problems of co-ordination of cases seeking change in 
a particular area. There are problems concerning review of any policy decided 
on. The reactive nature of the judicial process makes no provision for auto- 
matic examination of the success or even the implementation of the policy 
decided upon by the court. 

The issue, therefore, of whether the traditional judicial process would be 
competent or suitable as interpreters and protectors of a Bill of Rights is 
not simply whether bits and pieces of the model are inadequate or need to 
be changed. Rather the issue is whether the model itself is deficient for the 
proposed new role. Insufficient regard is paid to this. 

Approaching the issue from the more limited perspective that he does has 
also led the author to neglect an important development, the examination 
of which would have contributed greatly to his analysis of the institutional 
problems that a Bill of Rights would encounter in the United Kingdom 
context. It is in the attempts to implement anti-discrimination Jaw that one 
finds one of the few efforts to address these problems in the human rights 
area in Britain. It is in this area that Britain has most experience of adapting 
the legal process in order better to safeguard civil and political rights. Two 
principal methods have been tried in the United Kingdom to compensate for 
the limitations of the judicial process in so far as the enforcement of anti- 
discrimination laws are concerned. One method has been to set up indepen- 
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dent agencies charged with enforcing the law, attempting to replace the 
judicial process completely or to a significant extent. The other_major 
adaptation has involved the modification of the traditional judicial process 
itself so as to enable it to deal with such issues in a more constructive and 
realistic way and has involved changes, in particular with regard to the idea 
of the plaintiff and the fact finding and remedial processes. 

A more considered examination of the British anti-discrimination law 
experience would also have directed attention to what must be a major 
reason for hesitation over the potential effectiveness of a British Bill of 
Rights: the current failure of anti-discrimination law in Britain. If anti- 
discrimination law cannot be made to work, is there any hope for a success- 
ful Bill of Rights? In turn it would have suggested a much more detailed 
consideration of the different enforcement mechanisms which different types 
of human rights may require. Do all human rights have the characteristic 
of “ polycentrism,” and with what consequences for effective enforcement? 

The author does address the issue to some extent but not in sufficient 
depth. He classifies rights into civil and political, on the one hand, and 
social and economic, on the other. The latter should not be included as 
justiciable guarantees, he writes, because of the “inherent defects of the 
remedies of administrative law. The implementation of such guarantees 
requires all the detailed administrative apparatus of the planned economy, 
which lies beyond the control of declaration, mandamus, and other methods 
of enforcing public duties” (p. 8). But there are three crucial objections to 
this approach. First, the distinction is too crude for his purpose of distinguish- 
ing properly justiciable from not properly justiciable guarantees. Is a prohibi- 
tion of discrimination, for example, a civil, political, economic, or social 
right? Secondly, it assumes that even the limited range of civil and political 
rights which he identifies as properly justiciable have sufficiently similar 
characteristics not to require separate analysis of the potentially different 
enforcement requirements of each. Thirdly, it assumes that the traditional 
judicial process is one which should be retained, that the limitations of the 
judicial process should dictate the rights to be protected rather than stimulat- 
ing changes in the judicial process itself, that the tail should wag the dog. 
The American experience demonstrates another way. It must be considered, 
if only so that we know what it is that we are rejecting and why. 


CHRISTOPHER McCrupDEN * 


PROPERTY IN SOCIAL CONTINUITY: CONTINUITY AND CHANGE IN THE 
MAINTENANCE OF PROPERTY RELATIONSHIPS THROUGH TIME IN 
MINANGKABAU, WEST SUMATRA. By FRANZ VON BENDA-BECK- 
MANN. [The Hague: Martinus Nijhoff. 1979. xviii and 455 pp. 
£12.] 


Ir we look at anthropological studies of order over the century from 1861, 
the year in which Ancient Law was published, two more or less distinct 
phases may be identified. The first began with Maine in England and some 
distinguished contemporaries on the Continent and in America, They worked 
within a broad comparative, evolutionary framework upon the development 
of social organisation, government and law. This tradition continued in the 
writings of scholars like Vinogradoff and Hobhouse roughly until the First 
World War. The arrival of the second phase was secured! in publications of 
Radcliffe-Brown and Malinowski during the 1920s, though its beginnings may 
be traced back earlier than that. In this work the focus upon larger questions 
of change and historical development was replaced by attention to very 
detailed study of individual societies, even single communities. These units 
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were deliberately cut off from their surroundings for the purposes of study 
and viewed as integrated, working wholes; there was here a strong reaction 
against trying to understand particular features of a society under observation 
as survivals from some earlier “stage.” This break with earlier perspectives 
was emphasised by new research strategies centering upon sustained periods of 
participant-observation. 

At first much of this new work had a straightforward functionalist charac- 
ter, with a focus upon institutions. Social life was seen as a matter of com- 
pliance with rule; normal behaviour was rule-governed behaviour, and settle- 
ment institutions were there to put things right if temporary malfunction in 
the form of a dispute developed. This view of order owed much to Durkheim 
but was also very close to that underlying the then dominant tradition in 
western jurisprudence. It is not surprising that many anthropologists drew 
explicitly on legal theory, and became preoccupied with attempts to define 
“law.” Even where they did not do so, legal categories and ways of thinking 
often dominated their work, Despite the initial vigour and confidence of these 
“ tule-centred ” studies they soon began to face competition from work based 
on an opposed view of social order. This view, already visible in some of 
Malinowski’s work of the 1920s but developed only in the 1950s and 1960s, 
was founded on the assumption that order could only be understood as the 
product of the actions and strategies of living men and women. This move- 
ment thus involved a shift of interest away from rules and structure towards 
process and transaction. In these studies human behaviour came to be seen 
as constrained by the relationships within which individual actors were en- 
meshed, rather than by rules. Instead of being rule-governed, men and women 
were seen as self-seeking, co-operating with each other only out of en- 
lightened self-interest. Disputes, far from being pathological, were normal 
and inevitable as men struggled to secure their objectives; and order was the 
product of those ad hoc accommodations and adjustments which ensued. In 
short, for scholars within this tradition social order now came to be seen as 
the changing product of conflicting interests, constantly ‘renegotiated, 
“ made-up ” as life went on, 

The achievements and limitations of work done during this second phase 
speak for themselves. In terms of political theory, numerous studies of small- 
scale, relatively egalitarian societies without centralised government decisively 
undermined the idea, stretching back at least as far as Hobbes, that social 
order is only conceivable if there are strong men in positions of authority tell- 
ing others what to do and ready if necessary to use force in making them do 
it. It is not the fault of anthropologists if the lessons of these studies, clear 
as they are, have yet to be absorbed by some legal and political theorists. 
Empirically, as accounts of “what other societies are like,” the best legal 
ethnographies of the period are also very impressive, both in the quality and 
depth of detail presented, and in the level of analysis, But this strength is 
in one respect deceptive; mesmerised by the life and bustle of a small face- 
to-face community, some lost sight of the wider picture. The progress of 
longer-term change and the effects of “contact” with larger external group- 
ings both tended to recede in the struggle to understand immediate surround- 
ings in the present. But they were a part of that “ present,” so even the 
picture of the moment was impaired when they were neglected. Damaging also 
was the opposition between “normative” and “ interpretive” approaches 
which I have already outlined. In some studies functionalist and transactional 
assumptions were found together in an uneasy blend; but in general the 
separate development of these two traditions seriously hampered the study of 
important questions. ` 

Over the last couple of decades or so legal anthropologists have drawn 
back from these minute, ahistorical studies. Much more interest has been 
shown in questions of “ pluralism,” with the relationships between small-scale, 
` technologically simple societies, the larger encapsulating state and the “ world 
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economy” becoming a central concern. Inevitably this shift of focus has 
involved a much greater emphasis on “change” and there are signs of a 
Teturn to those large questions which preoccupied scholars in the nineteenth 
century. Dominant in this recent work have been materialist approaches, 
drawing implicitly and explicitly upon Marxist theory. Two such studies, 
Snyder’s Capitalism and Legal Change (1981) and Fitzpatrick’s Law and State 
in Papua New Guinea (1980) are reviewed in a forthcoming issue, Some other 
contemporary initiatives represent a less radical break with earlier work, 
drawing upon both normative and interpretive approaches, and showing sen- 
sitivity towards the harm done by any rigid opposition between them, In 
short, there is an attempt to “‘ put rule and action back together.” 

Professor Von Benda-Beckmann’s Property in Social Continuity is an im- 
portant contribution to this latter enterprise. Through a detailed study of 
inheritance and inheritance law in Minangkabau he considers the interplay 
of rules from different sources, the direction in which these rules have been 
changing, and the problem of how we can relate the activities and objectives 
of living men and women to the normative and conceptual domain. At the 
same time he manages to have a say about some old questions of classifica- 
tion and definition. Whether or not one agrees with Benda-Beckmann’s posi- 
tions, it is clear that he has thought carefully about them, designing and pre- 
senting his work to display the theoretical framework. This is admirable; 
there is no question of having to fish around in the ethnography to know 
what he is talking about. He begins by explaining his “assumptions and 
methods” (I come back to some of these later) and then provides two long 
chapters which draw in the socio-cultural background and introduce the nor- 
“ mative systems co-existing in Minangkabau—adat, Islam and the national 
law. There follow three chapters about property. In the first of these he 
addresses what he describes as “the level of meaning,” in the second “ the 
level of performance” and in the third “ the production of legal conceptions 
through time.” This ordering is very helpful because it forces the reader to 
look first at Minangkabau property conceptions, then at how Minangkabau 
conduct their property arrangements in practice, before trying to bring these 
two spheres together. When he does so the assumption is that human be- 
haviour is only understandable in terms of “the body of objectified concep- 
tions which provides the means by which the actors explain and justify their 
actions ” (at pp. 384-385); and that these conceptions will be changed as they 
are reinterpreted by humans in the course of strategic action. He concludes: 
“the anthropologist must take a step back, and look at both the actual be- 
haviour of society’s members and the system of objectified conceptions. He 
must try to assess how the system of conceptions influences human activity 
and how human activity influences the conceptual system through historical 
time ”( at p. 385). 

In adopting this view of social order Benda-Beckmann appears close to the 
position arrived at by P. H. Gulliver in the closing pages of his recent book 
Disputes and Negotiations (1979, see especially pp. 274-275). He also explicitly 
associates himself with Turner’s earlier formulation where the latter noted 
“a complex interaction between normative patterns laid down in the course 
of deep regularities of conditioning and social experience, and the immediate 
aspirations, ambitions, and other conscious goals or strivings of individuals 
and groups in the here and now” (Schism and Continuity in an African 
Society (1957), p. xxv). However, there is an important difference (which 
Benda-Beckmann acknowledges) between Turner’s “social dramas” and the 
“ stories” which Benda-Beckmann tells in his chapter devoted to the level of 
performance, Turner’s analysis was of human interaction whereas Benda- 
Beckmann is looking at property relationships in their diachronic aspect. In 
his stories we are allowed to see almost nothing of the traditional musyawarah 
(common deliberation process aiming at a unanimous decision”) through 
which property affairs are sorted out at village level. So we remain somewhat 
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removed from any action informed by Minangkabau property conceptions 
and through which these conceptions are changed. For me this is a dis- 
appointing gap; one which would have to be filled before the picture as 
Benda-Beckmann himself outlines it were complete. Perhaps there was a 
deliberate decision here to stand back from actual processes of interaction, 
lest the broader view which Benda-Beckmann rightly regards as missing from 
many earlier studies was obscured. But my impression is that despite his 
theoretical protestations Benda-Beckmann remains most at home within a 
functionalist paradigm, and that his perceptions of what he should be doing 
result in this gap in the ethnography. He is simply more concerned with 
rules and property conceptions than with the activities and objectives of living 
men and women. 

This concern is reflected in his very interesting discussion of the treatment 
of adat in the courts of the national legal system. He notes that in these 
agencies adat remains “more or less the only system used to legitimate de- 
cisions in property and inheritance affairs.” However, indigenous Minangkabau 
conceptions have been transformed in important ways. First, with the arrival 
of Islam “adat was to some extent redefined in Islamic legal concepts ”— 
indeed most scholars hold that the very term adat comes from the Arabic. 
Further, Benda-Beckmann suggests that the judges in the colonial period and 
subsequently those in the contemporary state courts, being trained in Western 
law, have understood and interpreted adat “through the logic inherent in 
their own system ” (p. 32). This reinterpretation has implications both for the 
way in which adat conceptions are treated in decision making and for 
their substantive content. Under the traditional Minangkabau procedures for 
reaching a decision through common deliberation (musyawarah), while general 
adat conceptions are regularly invoked and restated, the decision makers 
remain relatively free in their determination of legal consequences within the 
framework provided by these conceptions. “ As the exercise of their 
autonomy is the essential element of the doctrine, the concrete result of one 
decision-making process cannot be exterpolated to a similar case later; it is 
imperative that in the later case the decision makers exercise their autonomy 
anew and, possibly, with a different concrete result” (at p. 314; there is here 
a striking parallel in the Sotho decision-making processes described by Ham- 
nett in Chieftainship and Legitimacy (1975), especially pp. 14-15, 109-110). 
Of course, “the process of common deliberation and exercise of autonomy, 
which is so closely interrelated with the concrete substantive conceptions of 
adat, is not reproduced in the courts,” with the result that substantive adat 
rules “acquire a much more rigid character and are divorced from proce- 
dural adat conceptions” (at p. 315). Predictably, the background of the 
judges in western categories has also led them to misunderstand substantive 
adat property conceptions. So if adat law is not, as some have argued, actually 
the product of the colonial and national courts, it has been substantially 
changed by them. ° 

Benda-Beckmann says it was difficult to assess what influence conceptual 
usage in the courts was having at village level. But when he turned away 
from the production of legal concepts in the courts towards the activities of 
Minangkabau men and women “engaged in property affairs” he observed 
one general trend. This was a growing emphasis upon individualised interests 
in self-acquired property as opposed to inherited property associated with 
lineage membership. This shift, which he links to the entry of money into 
the Minangkabau economy, is seen as the development of traditional norms 
allowing individuals some autonomy over self-acquired property rather than 





1 In this context the linguistic code through which adat is expressed is of great 
interest. According to Benda-Beckmann, ‘each proper Minangkabau must be able 
to berunding, to talk in a highly flowery and polite phraseology, which is full of 
allusions, For it is one basic principle of adat that one may not speak straight- 
forwardly ” (at p. 133). 
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a sharp break with the past. An associated change, under which property in 
this category is now inherited by the children of the holder rather than his 
matrikin, seems much more radical; but Benda-Beckmann is reluctant to see 
this as indicating a rapid decline of the traditional matrilineal groups and 
indeed argues persuasively that these remain rather durable (see pp. 373-383). 

Much writing of legal anthropologists over the years has been given up to 
questions of classification and definition; but very little has been achieved in 


terms of progress or agreement. Benda-Beckmann concedes this when he. 


notes that “the definitional battles on the field of law are notorious and their 
results have been depressing ” (at p. 25). Nonetheless he feels compelled to 
enter the field himself. To me this excursion appears unnecessary to his general 
purpose and, alas, to very little effect, According to Benda-Beckmann, law 
is present in all societies and is a dimension “ of social organisation which is 
inherent in all social institutions” (at p. 26). It “consists in the objectified 
cognitive and normative conceptions by means of which a society recognises 
and restricts its members’ autonomy to act and to construct their own cogni- 
tive and normative conceptions ” (at p. 28). Law shows itself in two forms: 
general law and concrete law. “ If manifest as general law, the legal concep- 
tions are usually combined in the form of a conditional program of the ‘ if— 
then’ character; if manifest as concrete law, the legal conceptions are usually 
combined as a rationalisation program of the ‘as—therefore’ character” (at 
p. 28). If I understand him, he is saying here that in any society there are 
normative propositions floating about which constrain the members, On one 
level these norms remain generalised; on another, concrete situations re- 
peatedly arise which people evaluate in terms of these norms. This seems 
all right; but apart from the distinction between general and concrete law 
(again it is interesting to compare Benda-Beckmann’s formulation to Ham- 
nett’s in Chieftainship and Legitimacy, despite their apparently opposed stand- 
point), we seem close to Malinowski’s position that law is a matter of any old 
social rules. In many respects it is easy to feel sympathy with this position; 
but we know from past debates that it is open to powerful objections, and 
Benda-Beckmann offers us little new by way of defence, In another sense, 
however, Benda-Beckmann is far away from Malinowski. Although he notes 
that legal conceptions in non-Western societies tend to be lacking in specifi- 
city and that “ decision makers in non-Western societies usually have a much 
larger degree of autonomy vis-a-vis the general conceptions than have judges 
in western systems” (at p. 32) social life remains for him an affair of shared 
rules. The flavour is Durkheimian in this respect; and the feeling of social 
life as in part constructed out of strategic action, which is strongly conveyed 
by Malinowski, is not really there in Benda-Beckmann’s work—despite his 
stated recognition of the need to break out of a normative paradigm. 
Benda-Beckmann’s interest in classification and definition is exercised to 
far better effect when he turns to marking out the boundaries of inheritance. 
Here he rightly warns against an exclusive focus on death if processes of pro- 
perty devolution are to be understood, and recognises with Goody (Death, 
Property and the Ancestors (1962)) that “ inheritance-like” transfers may 
be expected at several different stages in the developmental cycle. He then 
goes on to argue that the identity of the category “should rest upon one 
characteristic: whether a return is given in the transfer which is itself valued 
as property” (at p. 47). It is the absence of such a return which gives a 
transfer its critical diachronic dimension. It is tempting to take issue with 
the view that we should disregard all transactions for return when forming 
the category of inheritance-like transactions. Should bridewealth transfers, for 
example, be excluded? They clearly have an important diachronic dimension, 
It seems to me that we can only understand the property arrangements of a 
group if we look at all the regular ways that property moves within it, and 
between that group and those adjacent to it. In sorting these out, the distinc- 
tion he offers between-synchronic and diachronic transfers (at p. 48) may well 
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be generally helpful, but his insistence that this distinction is present con- 
ceptually in all indigenous systems (at p. 48) cannot be accepted without 
query. 

Overall this is an impressive work. The author has thought carefully about 
the assumptions and objectives of earlier studies, drawing explicit conclusions 
which have then determined the shape of his own research. His successful 
move to Indonesia after early fieldwork in Africa is also welcome. Hitherto, 
many of the more important writings on the Indonesian area have been in- 
accessible to English-speaking legal anthropologists. Property in Social Con- 
tinuity stands with the best of this work, so we are doubly fortunate that 
Professor Benda-Beckmann chose to write in English on this occasion. 


SIMON ROBERTS * 


DISPUTES AND NEGOTIATIONS: A CROSS-CULTURAL PERSPECTIVE. By 
P. H. GULLIVER [New York: Academic Press. 1979. xix and 
293 pp. (incl. index) $19.] 


Tuts work is that rare phenomenon, a book whose time is ripe, In the United 
States, Canada, Australia and to a lesser extent in Western Europe lawyers, 
anthropologists, sociologists and political scientists are being drawn together 
by a shared interest in dispute processing and in current developments in 
informal justice. The massive federally-funded Civil Litigation Research Project 
and the neighbourhood justice movement in the United States both stem from 
this groundswell of interest in disputing. Gulliver has been one of the leading 
scholars in legal anthropology for many years and in focusing on the negotia- 
tion of disputes he is able to draw upon a wealth of case studies taken from 
his own fieldwork. Nevertheless he is aware of the criticism that legal anthro- 
pology has suffered from a lack of adequate theorising and like Anselm Strauss 
(whose book Negotiations appeared in 1978) he sees the need for a more general 
theory of negotiations. Both Gulliver and Strauss proceed inductively, con- 
structing models or paradigms of negotiations from a wide variety of cross- 
cultural case studies. They highlight the sequences inherent in any negotiation 
and the importance of the participants’ perceptions of negotiation processes. 

Gulliver’s opening chapters are concerned with definitions. Taking up a 
favourite theme in his earlier writings he argues for a sharp dichotomy 
between negotiation (joint decision-making) and adjudication (decision-making 
by a third party). Negotiation is differentiated from bargaining (the former is 
more broad-ranging) and disputes (publicly negotiated conflicts) distinguished 
from disagreements (privately adjusted conflicts), Gulliver’s premise “‘is that 
there are common patterns and regularities of interaction between the parties 
in negotiation irrespective of the particular context or the issues in dispute ” 
(p. 64). These “processual patterns” he describes in the core Chapters of 
the book in terms of two interconnected models of negotiation (the cyclical 
and the developmental). The cyclical process consists of the repetitive exchange 
of information between the parties, its assessment, and the resulting adjust- 
ments of expectations and preferences. The developmental process comprises 
a series of eight overlapping phases in the movement from the initiation of 
the dispute to its conclusion. These range from the search for an arena for the 
negotiations and the fixing of an agenda of the issues in dispute to ritual 
confirmation and the implementation of the outcome. Since the two processes 
are going on at the same time Gulliver concludes that negotiations are “a 
dynamic process of exploration in which change is intrinsic: changes in each 
party’s assessment of his requirements, in his expectations of what is possible, 
preferable, and acceptable, and changes in his understanding of the opponent's 
assessments and expectations ” (p. xvii). 
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Gulliver's developmental model has more phases than some scholars would 
accept, yet the wealth of detail with which the model is presented (without 
sacrificing clarity of exposition) is one of the strongest features of the book. 
The model (though Gulliver makes no claims in this respect) is of more than 
passing relevance to lawyers. Every lawyer, whatever his specialism has to 
negotiate on behalf of his clients—yet learning the art of negotiation remains 
a glaring lacuna in legal education on both sides of the Atlantic. Every entrant 
to the profession should read Chapter 5 of Disputes and Negotiations. Time 
and again Gulliver provides insights which apply equally to lawyer negotiations. 
Picking up a point from Schattschneider (which was later developed by Bach- 
rach and Baratz) he stresses that the significance of settling the agenda for the 
negotiations lies as much in the issues which will not be raised or which are 
regarded as non-negotiable as in those which are open for‘discussion, Again, 
Gulliver’s model demonstrates that the timing and size of one’s offers are 
crucial. Making a substantial (and final) offer early and sticking to it is a 
tactic occasionally favoured by some insurance companies in personal injury 
cases (a tactic which is encouraged by the device of payment into court). Yet 
such a Boulwarist strategy will only succeed if certain preconditions pertain. A 
large offer made early on in negotiations in an endeavour to short-circuit them 
can prove counter-productive because the preference set of the other side has 
not yet been formulated. The offer comes when the opponent has insufficient 
knowledge to assess the offer and suspicion and mistrust are often the result. 
Later and lower offers are often more successful. 

Disputes and Negotiations is therefore a valuable and apposite contribution 
to the literature in this field. Nonetheless it has its weaknesses, Gulliver 
constantly stresses the complexity of the empirical realm—so why does he 
cling so fiercely to the simplistic dichotomy between negotiation and adjudica- 
tion? Surely there is a spectrum of modes of dispute processing with increasing 
third party intervention including negotiation, mediation, conciliation, arbitra- 
tion and adjudication. Mediation, for example, lies at the heart of the current 
debate between the neighbourhood justice movement and its critics, Gulliver’s 
treatment of it as a mere adjunct to negotiation is disappointing. 

Secondly, one detects a certain ambivalence in Gulliver’s aims in writing the 
book. At one level he is content if his models are of heuristic value— 
generalised descriptions which will help others to develop explanations. But 
elsewhere he suggests that his models are themselves of explanatory value. 
The crucial ambiguity lies in Gulliver’s use of models. He states (p. 65) that 
his models of negotiation are not representational (replicas of the real world) 
but abstractions. Yet in the same page he implies that models must be flexible 
representations in order to describe reality better. Later (p. 170) he describes. 
his developmental model of negotiation as a “ generalised, ideal-type model 
constructed after reality.” This is intellectual fudging. He is not putting forward 
Weberian ideal types and his models are not used to develop hypotheses. Some- 
times his models are analogies, sometimes simplifications—most often his dis- 
‘like of abstract theorising means that his models are actually approximations 
to reality. 

Thirdly, Gulliver’s definition of “disputes” as publicly negotiated conflicts 
seems unduly narrow. Disputing about “disputes” is very much in vogue 
these days (the debate has disturbing parallels to that hardy perennial, ‘‘ what 
is law?”) but to arbitrarily define “private” disagreements between two 
individuals as non-disputes is unsatisfactory. Gulliver himself seems to sense 
this for in‘ his concluding chapter he states that. “it should be possible to 
examine the dynamics within a social relationship...in the framework of my 
models of negotiations. This means... perceiving a social relationship... as 
the ongoing, cumulative results of more or less constant negotiation ” (p. 274). 
More significantly, in reaching this conclusion Gulliver bids fair to ensnaring 
himself in one of the pitfalls of interdisciplinary work—reinventing the wheel. 
His suggestion (p. 274) that the description and analysis of social relationships 
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has tended to overlook the characteristic of ongoing negotiation does less than 
justice to the major theoretical tradition in sociology that argues that every- 
thing social, even reality itself, is a product of negotiation or bargaining. Strauss 
is part of that tradition and it is not without irony that his starting point should 
be Gutlliver’s conclusion, when in general Gulliver has produced the more 
insightful and valuable work. I have carped more than enough. Taken overall, 
this is a good book. Clearly presented, it is not merely readable, it deserves to 
be read. 
ALAN PATERSON * 


CASES AND MATERIALS ON CORPORATIONS AND-ASSOCIATIONS. By A. 
AFTERMAN and R. Baxr [Sydney: Butterworths. 1980. lv and 
824 pp. (inc. Tables, Select Bibliography, and Index). Hardback 
£22-80. Paperback £19-50.] 


COMPANY LAW: CASES, NOTES AND MATERIALS. By E. E. PALMER, l 
D. D. PRENTICE and B. L. WELLING [Toronto: Butterworths. 
1978. xx and 560 pp. (inc. Table and Index). Paperback £15-50.] 


Company law is still a Commonwealth subject. Despite divergent legislation, 
most Commonwealth countries still share a sufficient common core for com- 
parative study to be very fruitful. More than that, their central problems— 
from directors’ fiduciary duties to floating charges, from minority shareholders’ 
rights to prospectuses—can usefully be explored comparatively. 

Both these volumes (new editions of established works) are therefore of 
great value to company lawyers in the Commonwealth, containing as they do 
Australian and Canadian decisions and statutes presented alongside their 
counterparts in Britain and elsewhere. Both add commentary by the authors 
designed to provoke new questions in the mind of the reader, the primary 
function of the comparative approach. There is, however, one major con- 
trast between the two books. The Canadian book is more disciplined. Its 560 
pages of large print take the reader on a carefully designed journey, from 
extracts of judgments to statutory provisions to extracts from articles to 
authors’ commentary (and questions). When we are told: “See also... ,” 
we usually know why we are going there and what we are looking for. 
Excellent examples are to be found on directors’ powers and duties at 6-23 
(pages are numbered only within chapters, a ‘somewhat irritating feature) 
and at 7.36-7.38 on voting agreements and share transfers, 

The Australian book, nearly 300 pages longer of much smaller print, 
Tesponds more uncertainly when put to the same test. All too often extracts 
of judgments and a few statutory provisions are followed by a numbered list 
of “Further References,” apparently set out in no particular order and with 
insufficient precision to help the reader on his way—sometimes just in 
alphabetical order of authors. Take “ Dividends”: 10 pages of passages from 
Australian and English judgments with two admirably useful snippets of 
‘commentary and cross references (pp. 384-385; 397-398); but then we find 
“Further References” (p. 403) which comprise seven citations of standard 
works; one article with name and title; one with name but without title; and 
four references to “Notes” (e.g. “11. Note (1961) 24 M.L.R. 525; 12. Note 
(1978) 6 A.B.L.R., 253”... etc.). No guidance is given about the precise 
subject matter of such “Notes”; the reader with a special interest in mind 
aa tell where to find it—or whether it is contained at all in the works 
cited, . 

This is a fault which can be cured in another edition. Indeed space for 
brief indications of the subject matter of “Notes” could readily be found 
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by reducing the length of excerpts from judgments. Why spend 30 pages on 
pre-incorporation contracts? The Canadian book does it in eleven, including 
a stimulating three-page commentary by the authors, which compares well 
with the Australian text and “reform proposals.” On the other hand, the 
Australian book opens with’ 80 pages on Unincorporated Associations and 
60 on Partnership. The Canadian book ignores both, except for a brief 
passage about “ quasi-corporations.” It is perhaps rather a personal prejudice 
to believe that students cannot grapple with some company law questions 
without a firm grounding in the law of associations generally; but there is 
good evidence to suggest that this is more than arguable. Having included 
unincorporated associations, though, the Australian book fails to take the 
opportunity which the “club” cases provide properly to explore the nature 
of “ representative ” plaintiffs and defendants (with the equally odd preference 
to quote from Ideal Films v. Richards [1927] 1 K.B. 374 rather than Barker 
v. Allanson [1937] 1 K.B. 463). Nor is the reader given adequate guidance 
about representative actions where it matters most in Chapter 14 “ Controlling 
Shareholders’ Duties” (and where it is strange in an Australian work not to 
find the seminal passage of Jordan C.J. in Australian Coal and Shale 
Employees Fedn. v. Smith (1937) 38 S.R.(N.S.W.) 48, 53-56, set out in its 
own right). 

The Canadian book, by contrast, devotes considerable space and care to the 
shareholder’s “ representative” and “derivative” actions. This is done in 
Chapter 6, which in gathering together in its 188 pages directors’ duties, 
insider trading, shareholder control, enforcement of management duties and 
protection of corporate rights, does tend to dominate the whole volume. Can 
18 pages of Boardman v. Phipps really be justified? Perhaps the, perceptive 
but very tight pages on the contractual effect of articles of association in the 
“English style” Canadian jurisdictions (2-3 to 2-8) would benefit in the 
edition by a little of the material in the Australian book. 

But such criticisms are of minor importance compared with the merits of 
both books. They are improved editions; and each reaches out for useful 
comparative material, not just to Britain but also to Ghana (the valuable 
“Gower Code”), other Commonwealth countries and the United States. The 
Australian book has a most helpful Comparative Table of. Legislation in 
Australia, the United Kingdom, Hong Kong and Singapore. It reaches further 
than is comparatively valid, however, when it quotes other laws without 
explaining the very different capital market and company structures in the 
country concerned (such as. the citation of the German Corporations Act 
1937 on corporate powers, p. 545). When we come to the fashionable topic 
of Insider Dealing, the Canadian book gives us an economist’s view (Professor 
Wu); while the Australian book opens its discussion on control and manage- 
ment with passages from Professor Galbraith (who seems to have squeezed 
out even a reference to Berle and Means). Next time, perhaps rather more 
socially contextual material could be squeezed in. 

These ate expensive books. They both deserve better indexes. (The most 
` bizarre blot is surely the lonely reference in the Canadian book to Foss vV. 
Harbottle at “6-4”; when reference should be made at least to 2-15, 2-21, 
and the main discussion in 6-124 to 6-161!) But they are both major con- 
tributions to scholarship and should not only be on our academic bookshelves 
but used by practitioners, and law-makers (including the Department of 
Trade and judges) to expand the horizons of what is after all still the very 
insular perspective of British company law. 

W. 
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LAW AND, SOCIAL CONTROL. Edited by EUGENE KAMENKA and ALICE 
Eru-Soon Tay. [London: Edward Arnold. 1980. ix and 198 pp. 
(including index). Hardback £8-95. Paperback £4:95.] 


Tais book is a collection of 10 papers published in the “ Ideas and Ideologies ” 
series. The papers are presented in two parts. Part One, “Law in Society,” 
“‘re-examines critically some traditional conceptions of the role of law in 
society ”; Part Two, “Law ‘for’ Society,” deals with “newer conceptions 
of the role of law in society and [with] the way that law and lawyers have 
grappled with specific problems of social control in modern times” (p. vii). 
The impetus for this reflection on the role of law is to be found in the 
“increasing popularity of socialist and sociological critiques of law” (p. vi). 
I have to say that I found the linkages and themes suggested in the editorial 
Introduction less than clear. Nevertheless, the promise of the collection is 
plain: here are some papers that represent that kind of critical legal thinking 
which is possible once it is seen that legal theory is an exercise in social 
theory. 

The backbone of the book is the well-known Kamenka and Tay thesis, 
for both parts of the book lead off with a paper by the editors. The thesis 
has two limbs, one explanatory the other evaluative. The explanatory limb 
seeks to answer this question: Suppose that there is some important change 
occurring in the nature of social and legal reality, just what is that change? 
To this end the editors—drawing on Ténnies and Weber, and paralleling 
Unger—present three paradigms “as a means of understanding the present ” 
(p. 25). These are “the Gemeinschaft or organic communal-familial, the 
Gesellschaft or contractual commercial-individualistic, and the bureaucratic- 
administrative paradigms” (p. 7). The move from Gemeinschaft to Gesell- 
schaft is taken to illuminate the nature of industrialisation, with the nineteenth 
century in England standing out as the Gesellschaft period par excellence. 
However, in the twentieth century the Gesellschaft has had to give ground 
in the face of the burgeoning state and its bureaucracies. In short, the change 
that we are searching for is none other than the emergence of the bureau- 
cratic-administrative type. But note: although “ bureaucratic-administrative 
arrangements are growing stronger and stronger [for the simple reason] that 
the state is doing more and more” (p. 113) neither the Gesellschaft, nor for 
that matter the Gemeinschaft, are yet totally played out. On the contrary, 
the outstanding feature of the present is that there is an open mix of the 
three paradigms (see pp. 110-113). What then of the evaluative limb of the 
Kamenka and Tay thesis? Put rather bluntly this is a plea for salvaging 
the Gesellschaft. Thus, at the end of their first paper the editors claim that 
we would “find both the Gemeinschaft and bureaucratic-administrative 
regulation unbearable unless tempered by a central and continuing elevation 
of the social role of Gesellschaft law and Gesellschaft legal ideology” (p. 26). 
And the force of this claim is revealed in the second paper where the 
Gesellschaft type is presented not as “suitable for all purposes” (p. 109) but 
as a tradition having strong connections with freedom and equality (p. 107). 

I do not doubt that books will be written about the Kamenka and. Tay 
thesis, but here a paragraph will have to suffice. First, consider the explana- 
tory side of the thesis. There is a temptation to portray change dramatically, 
starkly, and simply. But then this may gloss over too much that does not 
fit. As Oliver MacDonagh argues in his paper, even the supposed status-to- 
contract movement of the last century is suspect. On the other hand a patient 
examination of: the detail may produce a tentative thesis hedged about with 
reservations, and the Kamenka and Tay thesis looks—especially in the second 
paper—as if this is the road it will take (or, turn normative). So, trends get 
hazier but maybe truth is a little closer. For obvious reasons this poses 
something of a dilemma for those who are trying to sell critical legal scholar- 
ship to lawyers. Other difficulties with the explanatory thesis are that it may 
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be looking for change in altogether the wrong coinage (maybe business is as 
usual, the exploitation of labour, but the form of the exploitation has 
altered); and, as Robert Simpson points out in his discussion of industrial 
relations and the law, there may be problems in applying the thesis directly 
to specific areas of Jaw. The evaluative limb of the thesis seems to me to 
mirror the current attempts to refurbish Liberalism. If the Gesellschaft was 
not all bad then neither was Liberalism, The crucial move is to purge both 
ideologies of their association with private property. Assuming that this is 
possible (and not all would concede this), then once it is done we see 
Gesellschaft legality as a dimension of an equal respect version of Liberalism; 
similarly the participatory strain in the new Gemeinschaft can be locked into 
the same Liberal base. Here, Kamenka and Tay would find no difficulty at 
all in teaming up with the likes of Dworkin, Lukes, MacPherson and Selznick. 

So much for the Kamenka and Tay thesis, The collection as a whole is, I 
have suggested, presented as a demonstration of critical legal scholarship. 
Given that “the eminently pragmatic orientation of legal training and legal 
thinking on the whole prevents the legal scholars and lawyers—who are at 
the very heart of a social technology—from seeing the links between their 
practice and its societal preconditions” (Klaus Ziegert, at p. 74), the first 
part of the book can be viewed as an exercise in consciousness-raising. This 
task is performed particularly well by Martin Krygier’s very thorough paper 
on legal anthropology. The papers in the second half of the collection, some 
of which I have mentioned already, deal directly with areas of substantive 
law and will make an immediate impact on the reflective lawyer. Indeed, 
even the most pragmatically orientated lawyer will surely recognise the 
relevance of papers such as those contributed by Robert Simpson and Martin 
Partington in which the gap between the policy objectives and the actual 
achievements of legal intervention is discussed. It is worth saying perhaps 
that the latter’s paper, highlighting the very limited success of the legal 
measures aimed at controlling private landlords, in no sense weighs against 
the evaluative limb of the Kamenka and Tay: thesis, The paper points to the 
difficulties of regulating the economically powerful; legality is not the villain 
of the piece, it is economic inequality and private property. 

The tenor of this review will I trust convey my feeling that this is an 
interesting and worthwhile collection of papers. I have not specifically 
mentioned the papers by Avineri, Heydon, and Partridge, but that in no way 
reflects a judgment on my part that these are in any sense less worthy of 
comment. This is throughout a valuable set of papers and testimony to the 
rapidly increasing range of legal scholarship; today’s legal scholar is expected 
to be more than a legal technician, for he must be also a sociologist, a 
historian, an economist, and a philosopher, And if this puts the willing 
academic under pressure it makes impossible demands on the unwilling 
student. There seem to me to be tricky times ahead in legal education: 
while there are ever more academics concerning themselves with critical legal 
scholarship my impression is that there is no equivalent increase in student 
interest. The dilemma for the reformist legal educator is just like the dilemma 
that faces a reformist legislature: How do you carry through a reformist 
policy'when you are dealing with a powerful (and like Lon Fuller I believe 
that students have no little power where the curriculum is concerned), 
privileged, and recalcitrant group? - 
ROGER ‘BROWNSWORD * 


* Lecturer in Law, University of Sheffield. 
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A History oF ENGLISH PRISON ADMINISTRATION. Vol. I 1750-1877. 
By SEAN McConviLe. [London: R.K.P. 1981. xvii and 535 pp. 
(incl. bibliography, index). £25-00 cased.] 


Dr. McConvILLE is right in his charge that far too many writers in the area 
of social policy confine themselves to the philosophy and politics of legisla- 
tive and administrative change, ignoring the problems of management and 
staffing which may in and of themselves significantly alter policy. The scale 
of bureaucracy, and hence the rules of the administrative game, changed fun- 
damentally during the period covered by this book. It is worth remembering, 
for example, that the first national penitentiary (Millbank, opened in 1816) 
with its establishment of between 60 and 80 subordinate officers compared 
in size with the Home Office itself, It is therefore not surprising that many 
of the difficulties faced by the’ prison’s staff arose as a result of their 
administrative inexperience. i 

The main strength of the book lies in its attention to administrative detail— 
recruitment patterns, control of staff and régime within the prison—as well 
as the workings of the administrative hierarchies of both the local and 
national prisons. In large part, administrative relationships seem to have been 
characterised by conflict: the defence of local jurisdiction in face of the 
movement towards centralisation that was common in virtually all aspects of 
nineteenth century social policy, the potential for rivalry between the J.P. 
and the governor of the local prison, between the Directorate of the con- 
vict prisons and its inspectorate, and, within the prison, between the governor 
and the chaplain. Thus, despite the determination of mid-nineteenth century 
Poole to keep its near-empty prison open rather than pay to transport the 
prisoners to Dorchester, or of Abingdon to keep its prison and therefore the 
status and trading advantage it derived from being an assizes town, the book 
ends with an account of the passing of the 1877 Act to nationalise the local 
prison system. By 1877 then, the J.P.’s powers had also diminished, as much 
as a result of neglect of duty as of problems incurred in performing it. 
Within the prison, the status and power of the governor grew, symbolised by 
the change in title from keeper to governor. And at the national level it was 
the policies of the Directorate, formed in 1850, rather than those of the 
inspectors that were vindicated by the Commission of Inquiry of 1863. 

Dr. McConville’s account implicitly emphasises the influence of key early 
nineteenth-century prison administrators, who were often in a position to 
impose their personal predilections for particular policies on the prison 
system. For example, Captain Joshua Jebb, appointed Surveyor General at 
the Home Office in 1839, Commissioner of Pentonville in 1842, Inspector 
General of Military Prisons in 1844 and first Director of Convict Prisons in 
1850, was apparently a pragmatist in contrast to his two Home District 
inspectors. Facing the problem of what to do with prisoners hitherto con- 
signed to the hulks or to transportation, he advocated a more uniformly 
deterrent policy and a régime that allowed prisoners to earn remission. 
Issues such as whether imprisonment served a punitive or reformatory pur- 
pose, which the inspectors considered crucial, were of secondary importance 
to Jebb. He considered both the separate confinement of prisoners and their 
association for penal labour to be necessary constituents of a deterrent penal 
discipline; reformation of the prisoner’s mind through an elaborate and 
costly separate system was not a practical option. 

Dr. McConville sets out with the intention of examining the relationships 
between prison administration and staffing, government, and criminal and 
penal policy. In the first place, it might be suggested that one crucial ele- 
ment, the prisoner, has been missed out. This omission is important for two 
reasons. First, the problem of controlling prison staff seems to have amoun- 
ted in large part to formalising relations between turnkeys and prisoners, 
just as it was felt necessary to increase the distance between the new metro- 
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politan police and the working class inhabitants .of London. Michael 
Ignatieff’s attention to the prison sub-culture has shown that this was by no 
means an easy or even development.1 Secondly, it is important to consider 
the way in which penal policy and prison administration were shaped by the 
fact that the vast majority of prisoners were poor. Fear of vagrancy and the 
close connection between ideas regarding pauperism and criminality—for 
example that both could be trahsmitted from generation to generation—are 
themes running through the whole period covered by this book. In terms of 
institutional history the connections are equally close. The Hoses of Cor- 
rection (forerunners of the penitentiary) were an integral part of the system 
of poor relief. Nineteenth-century prison officials were continually worried 
as to whether conditions in the prisons might actually be better than those 
in the workhouse, and it is surely no coincidence that both prison and poor 
law authorities recruited so heavily from ex-military personnel. 

The changes in government, penal policy and administration documented 
in this account are profound and in view of the debate over nineteenth- 
century government growth it becomes important to consider what were the 
mechanisms of change. Dr. McConville forcefully rejects the Whig inter- 
pretation of the history of penal policy and administration, according to 
which “light begins to be shed in the last quarter of the [eighteenth] century 

.and from then on penal history is represented as progress” (p. 49). En- 
lightenment due to humanitarian feeling ceases to provide an adequate 
explanation as soon as it is recognised that the number of crimes which 
carried the death penalty during the eighteenth century was justified on 
humanitarian grounds because of its deterrent value. In other words, motives 
and values must be located in their historical context. 

Dr. McConville is equally suspicious of an interpretation that makes too 
easy a connection between criminological theory and penal policy and is 
doubtless right to suggest that the small local prisons of the 1840s were 
singularly unaffected by current ideological arguments. The book suggests 
that as a necessary preliminary we should ask what ends the administrators 
themselves expected imprisonment to serve. Prior to the eighteenth century, 
successful prison administration was judged by the effectiveness of its custo- 
dial function. The eighteenth century Bridewell was the first prison to aim 
at reforming the prisoner and during the nineteenth century deterrence, 
retribution and reform were competing goals for penal policy. The fact that 


a particular policy, the separate confinement system, was advocated first by- 


those eager to reform the prisoner and later by those interested in achieving 
a policy of maximum deterrence serves as an important illustration of Dr. 
McConville’s point that the links between ideas and policy are complicated. 

Implicitly rather than explicitly the burden of the argument stresses the 
importance of pragmatic considerations in prison administration. The silent 
system persisted in face of overwhelming support for the separate régime 
because it was cheap; where the separate system was introduced it often 
broke down under pressure of overcrowding; the hulks continued in use 
during the 1840s and 1850s because of the demand of the Admiralty and the 
Arsenal for convict labour; and the local prisons were nationalised because 
they had reached both the fiscal and the political agendas, Dr. McConville 
shows a sympathetic understanding of the wide variety of factors the adminis- 
trator was forced to consider in making decisions and of his attitude to prob- 
lem solving. For example, from the administrator’s point of view, the problem 
of the relationship between the prisons and the no less deterrent system of 
workhouses represented a “genuine dilemma” (p. 241). Some rehabilitation 
of prison administrator’s intentions is certainly in order, but the emphasis 
the book has accorded administrative issues has had the unfortunate result 
of divorcing them from their social context. Prison administration needs to 
be related to the questions of social order, punishment and legitimacy raised 
by prison reform, as well as to the more general developments in public 
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administration during the period, if the timing and nature of administrative 
changes are to be properly understood. In many ways the early, less detailed 
chapters of the book are more successful in locating and integrating the 
changes in administration in their context. Perhaps Volume II will help to 
put the pieces back together. 

Jane Lewis * 


SALES AND SALES FINANCING IN CANADA: CASES AND MATERIALS. 
By M. G. BRIDGE and F. H. Bucxiey. [Toronto: The Carswell 
Company Limited. 1981. 694 pp.] 


Tas excellent cases and materials book is based on Honnold’s casebook in 
the Foundation Press series. It covers sale of goods and the financing of such 
sales. Its perspective is more from the commercial than the consumer view- 
point. It includes sections on products liability and documentary credits but 
little on bills of exchange other than the status of a holder in due course. 
It comes at a time when these areas of law are in a state of flux in the 
Canadian provinces. The Ontario Law Reform Commission produced a 
splendid three-volume report on sale of goods in 1979 which was the first 
comprehensive set of reform proposals on Chalmers’ Act in the Common- 
wealth. This is being considered as the basis of uniform legislation in Canada 
and Bridge and Buckley make numerous references to it. Chattel security law 
has been the subject of substantial changes in Ontario, Manitoba, Saskatche- 
wan and the Yukon Territory which have introduced legislation based on 
article 9 of the Uniform Commercial Code. The second part of the present 
work deals mainly with these statutes but also contains some discussion 
of the-non article 9 law. 

One can always criticise the selection of one particular extract rather than 
another in a cases and materials book but by and large the cases here have 
been well chosen and many that are not extracted are referred to in the useful 
interlocking passages of text. The facts of cases are adequately stated, some 
times with a refreshing sense of humour. The Ontario report together with 
the N.S.W. working paper have provided many convincing criticisms of the 
present English law. Bridge and Buckley together with John Goldring and 
Peter Goldsworthy’s Australian cases and materials book provide con- 
venient collections of Commonwealth authorities as well as valuable com- 
mentary and probing questions. They are indispensable aids for anyone 


teaching sale of goods. 
J. H. FARRAR 





1 Michael Ignatieff, A Just Measure of Pain. The Penitentiary in the Industrial 
Revolution, 1750-1850 (1978). 

* Lecturer in Social Administration, London School of Economics and Political 
Science. 
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THE RECEIVING BANK’S ROLE IN CREDIT 
‘ TRANSFER TRANSACTIONS 


In several recent cases ? concerning payments made under the credit 
transfer system the courts have assumed, without argument, that a 
bank when receiving payments from a person who is under an 
obligation to make such payments to the bank’s customer acts as 
an agent for the customer. It is the purpose of this article to discuss 
this assumption. 

In bank transfer transactions banks frequently act as agents for 
their customers since, when effecting such transactions, the bank acts 
upon the instructions of the customer. Thus, in the operation of a 
direct debiting arrangement, the payee’s bank is instructed to obtain 
payments due to the payee and in a credit transfer arrangement the 
payer’s bank is instructed to effect the payment.? In both situations 
an agency relationship arises, yet it need not be concluded that this 
relationship pervades the whole of such transactions. Thus Chorley, 
while in general suggesting ° that in credit transfer transactions the 
paying bank is to be regarded as the payer’s agent and the collecting 
bank as the payee’s agent, states *: “It is arguable, however, that 
on receipt of a credit transfer on behalf of his customer the banker 
receives the money as a borrower under the rule in Foley v. Hill.” 
Chitty, on the other hand, states °: 


“ That the recipient banker—like the paying banker—is engaged 
as an agent is indisputable; it is less certain who is to be re- 
garded as his principal. The Memorandum of 1967 ° indicates 





1 The Brimnes [1975] Q.B. 929; Astro Amo Compania Naviera S.A. v. Elf Union 
S.A., The Zographia M. [1976] 2 Lloyd’s Rep. 382; Momm v. Barclays Bank Inter- 
national Ltd. [1977] Q.B. 790; Mardorf Peach & Co. Ltd. v. Attica Sea Carriers 
Corporation of Liberia, The Laconia [1977] A.C. 850; Afovos Shipping Co. S.A. v. 
R. Pagnan and Filli, The Afovos [1980] 2 Lloyd’s Rep. 469, per Lloyd J. 

2 Similarly, it seems that a bank instructed to issue a letter of credit will be an 
agent of the buyer—see, for example, Guaranty Trust of New York v. Van den 
Berghs Ltd. (1925) 22 LL.L.R. 447, 452, 454 and 457; Eigtred v. National Bank of 
Scotland (1926) 25 LL.L.R. 99. 

3 Law of Banking (6th ed.), p. 266. 4 Ibid. at p. 267. 

5 Chitty on Contracts (24th ed.), Vol. II, pp. 242-243. 

6 A document, entitled “ Bank Money Transfer Services ” and first published in 
1967 by the Clearing Banks and the Scottish banks, which is addressed to the public 


ae 369 
Vou. 45 (4) 1 


370 THE MODERN LAW REVIEW [Vol. 45 


that the participating banks are authorised to act for each other 
in giro transactions; but it does not show who is to be regarded 
as principal where an account is paid or remitted to a bank with 
a request that it be credited to an account maintained by a 
customer. Is the principal the person or bank that remits the 
amount or is it the customer for whose credit the amount is 
received? ” 


Chitty concludes that the principal is the customer for whose credit 
the amount is received and this is the assumption of the cases. 

One such case is Mardorf Peach & Co. Ltd. v. Attica Sea Carriers 
Corporation of Liberia, The Laconia.’ Here the question arose as to 
whether receipt of money by a bank for payment into a customer’s 
account constituted an acceptance of the payment by the customer. 
The facts were as follows: the Laconia was time chartered to the 
plaintiffs on the New York Produce Exchange form, under the terms 
of which hire was to be paid in cash in United States currency semi- 
monthly in advance “ to the owners . . . into their bank account with 
First National City Bank of New York, 30 Moorgate, London, E.C.2 
to the credit of O.F.C. Account No. 705586.” At about 15.00 on the 
day after the hire became due a messenger from Midland Bank 
Limited, which was acting for the charterers, delivered to First 
National City Bank (“FNC”) at Moorgate a payment order under 
the London Currency Settlement Scheme ® for the amount of the hire 
due. Between 15.10 and 15.15 the payment order was received and 
stamped in the sorting office of FNC and then taken to the transfer 
department where an abbreviated instruction to be carried out 
elsewhere in the bank was stamped on it. At about the same time, 
the owners’ agents, as they had earlier requested, were informed by 
an official of FNC that a payment order for the amount of hire had 
been received. This official was immediately told to refuse the money 
and return it, whereupon the earlier annotation was deleted and the 
words “ Beneficiary has refused payment. Advise remitter by phone ” 
were written on it. At 18.55 on the same day the owners withdrew 
the vessel from the charter pursuant to the withdrawal clause. The 
issue was whether the owners had waived their right to treat the 
payment as unpunctual by accepting it. 

Donaldson J. giving judgment on a special case stated by arbitra- 
tors, held that the hire was not to be regarded as paid when the 
payment order was handed over the counter at FNC but only when 
it was credited by FNC to the nominated account. In the Court of 





and which sets out the advantages of bank giro transactions. Since the publication 
of the memorandum any person, regardless of whether he has a bank account, may 
pay an amount of money to one of the participating banks for the credit of an 
account with that or any other bank. 

7 [1976] 2 All E.R. 249, C.A.; [1977] A.C. 850, H.L. The case also raised a 
question of construction of withdrawal clauses in time charterparties—in the House 
of Lords the decision of the Court of Appeal in The Georgios C. [1971] 1 All E.R. 
193, where the words “ In default of payment . . . ” were construed as meaning “ In 
default and so long as default continues . . .,” was overruled. 

8 A scheme designed to facilitate the settlement of inter-bank dollar accounts. 
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Appeal, Lord Denning M.R. and Lawton L.J. held ° that payment by 
the charterers had taken place when the payment order was handed 
to the receiving bank as agent for the owners and was accepted by 
it without objection, the basis for this conclusion being that payment 
orders are treated as the commercial equivalent of ‘cash by banks 
and that after the payment order was handed over the charterers had 
no control over the payment. Accordingly, the owners were to be 
treated as having, through their agent, performed an unequivocal act 
consistent only with an election not to withdraw the vessel and 
consequently their right to withdraw had been waived. Bridge L.J. 
dissented 1° on the ground that the payment had not been received 
in circumstances which gave the bank an opportunity to reject it. 
` When the payment order was tendered to the bank as agent for the 
owners the bank was entitled to a reasonable opportunity to consider 
the position before déciding whether to accept or reject the payment 
order and the bank’s subsequent communication with the owners 
followed by rejection was reasonable in the circumstances. 

The House of Lords unanimously allowed an appeal against this 
decision although the assumption that FNC was the agent of the 
owners was not questioned or the contrary argued. Both Lord 
Wilberforce ‘(with whom Lord Simon agreed) and Lord Salmon 
held = that FNC, though the agent of the owners, had only a limited 
authority to accept payment and that that authority extended only 
to an acceptance of a payment made punctually. The bank did not 
have authority to make commercial decisions on the owners’ behalf. 

' Since the owners had acted immediately in instructing the bank to 
reject the payment as soon as they were informed that it had been 
tendered, there could be no acceptance.** Lord Salmon went on to 
say,’* however, that if the bank had kept the payment for an 
unreasonable time, and the charterers had been led to believe that 
the owners had accepted payment, this would have constituted a 
waiver.” Lord Fraser rejected the argument that the payment order 
could not be said to be ineffective on four grounds 1°: first, that since 
payment orders take up to 24 hours to process, payment was not 
effected at the time of withdrawal since the process had not been 
completed; secondly, that receipt of the payment order by the bank 
did not of itself constitute acceptance; thirdly, that the bank was 








8 [1976] 2 All E.R. 249, 255-256 and 259-260. 

10 Jbid. at pp. 262-263. 

11 [1977] A.C. 850, 854-855. 

12 Ibid. at pp. 871-872 and- 879-880. 

13 The Brimnes [1975] Q.B. 929, where the argument proceeded on the assumption 
that if the payee’s bank was indeed the agent of the payee and not of the payer 
payment would have been made, is to be regarded as a special case the facts of which 
warranted the assumption—see ibid. at p. 871, per Lord Wilberforce. 

14 Ibid. at p. 880. 

15 On the basis that the bank could not make a decision of this kind on behalf 
of the owners such a proposition must be founded on a duty in the owners to 
instruct the bank that the payment must be rejected so that their failure to do so 
constitutes a waiver. 

16 Ibid. at pp. 884-886. 


372 THE MODERN LAW REVIEW [Vol. 45 


agent only to receive the payment and not to waive the owners’ 
rights—the function in receiving payment was merely ministerial— 
and consequently a reasonable time had to be allowed for the bank 
to obtain instructions on the rejection of the payment; and fourthly, 
that the marking of the payment order did not constitute a final act 
of acceptance by the bank upon which the charterers could rely. 
Lord Russell held *’ that none of the dealings with the payment order 
could constitute an unequivocal act of acceptance on behalf of the 
owners so as to constitute a waiver, although he did intimate 1° that 
an entry made in any of FNC’s books relating to the owners might 
constitute such an act and it seems that he accepted that the bank 
was the agent of the owners to do any act in respect of the payment. 
The analyses of the facts conducted in The Laconia laid great 
stress on the distinction between receipt of a payment by the bank 
and acceptance of that payment as fulfilling an obligation owed by 
the transferor to the bank’s customer. Clearly, in cases where the 
customer has instructed the transferor to make payment to his bank 
account the bank has no option but to receive the payment. The 
decision of four of the members of the House in The Laconia is 
that the bank does not have authority to accept such a payment 
save where it is made pursuant to an existing obligation. However, 
the decision leaves open the question of whether a payment made 
in accordance with an existing obligation and accredited to the 
customer must be regarded as having been accepted, upon receipt by 
the bank. If this is the case, the bank, since it will not usually be 
concerned with the way the obligation to pay arises and will not 
know why the payment is being made, is placed in the position of 
being able to accept or otherwise a payment without being aware 
of the rights of the parties. Thus the payment may be made in cir- 
cumstances where the bank’s customer, knowing of a breach of 
contract by the transferor entitling him to terminate the contract, 
has not in fact terminated it at the time the payment is made so 
that an unequivocal acceptance of the payment may amount to a 
waiver of his right to do so. While it might be objected that on 
Lord Wilberforce’s reasoning such a waiver would require a com- 
mercial decision which the bank does not have authority to take, the 
payment may be made at a time not expected by the customer with 
the-result that he fails to issue the instructions to the bank to return 
the payment within the reasonable time which Lord Salmon and 
Bridge L.J. consider necessary. Indeed, on Lord Fraser’s view it is 
for the bank to obtain the instructions within a reasonable time of 
- the payment being made. Yet the bank will generally not know 
whether instructions are required or not. 
In the light of the difficulties produced by the analyses in The 
Laconia and the limited nature of the authority with which the bank 
is said to be clothed it is relevant to consider whether it is necessary 





17 Ibid. at p. 888-889. 18 Ibid. at p. 889. 
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to introduce the concept of agency at all. In Foley v. Hill,” the 
House of Lords held that, in the absence of evidence of a special 
relationship between a bank and its customer, the relationship is 
that of debtor and creditor.” Thus Lord Cottenham L.C. said”: : 


“ The money placed in the custody of a banker is, to all intents 
and purposes, the money of the banker, to do with as he 
pleases; he is guilty of no breach of trust in employing it; he 
is not answerable to the principal if he puts it into jeopardy, 
if he engages in a hazardous speculation; he is not bound to 
keep it or deal with it or the property of his principal, but he 
is of course answerable for the amount, because he has con- 
tracted, having received that money, to repay to the principal, 
when demanded, a sum equivalent to that paid into his hands.” 


Similarly Lord Brougham said 7*: 


“Iam now speaking of the common position of a banker, which 
consists of the common case of receiving money from his 
customer on condition of paying it back when asked for, or 
when drawn upon, or of receiving from other parties, to the 
credit of the customer, upon like conditions to be drawn out 
by the customer, or, in common parlance, the money being 
repaid when asked for, because the party who receives the 
money has the use of it as his own, and in the using of which 
his trade consists, and but for which no banker could exist, 
especially a banker who pays interest.” 


These passages suggest that when a bank receives money for the 
account of its customers it receives: the money in its own right and 
that it makes no difference whether the sum is paid to the bank by 
the customer himself or by a third party. So, in the same way that it 
is inappropriate to say that the bank receives money paid by the 
customer into his own account as agent for the customer it is also 
inappropriate to say that the bank receives money paid by a third 
party for the account of the customer as agent for the customer. 
This point was discussed by the Divisional Court of the Queen’s 
Bench Division in Midland Bank Ltd. v. Conway Corporation.” 
Here, the Midland Bank Ltd. received money paid to it for -the 
account of a person resident in Peru in respect of rent payable to 
that person as freehold owner of demised premises. The Conway 
Corporation served upon the bank abatement notices in respect of 
a nuisance upon the premises under the terms of the Public Health 
Act 1936 upon the basis that the bank was receiving the rent as 
agent for the freehold owner within the meaning of section 343 (1) 
of that Act: The court held that in the circumstances the bank was 
not an agent for the purposes of the Act. The bank gave no receipt 


19 (1848) 2 H.L.C. 28. 

20 See also Joachimson v. Swiss Bank Corporaion [1921] 3 K.B. 110, 127, per 
Atkin L 

aL (1848) 2 H.L.C. 28, 36-37. : 

22 Ibid. at p. 43. , 23 [1965] 1 W.L.R. 1165. 
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for the money, it had no right to refuse acceptance of it and was 
acting solely under its duty as a banker to receive any money paid 
in. It was not, therefore, a proper inference that there was a special 
relationship between the bank and its customer which constituted 
the bank an agent to receive the rent. Lord Parker C.J. and Browne 
J. did not, however, express any view as to whether the bank in 
receiving money for its customer might be an agent in the more 
limited sense discussed in The Laconia although Browne J. recog- 
nised that the point “ might give rise to somewhat nice questions.” 
Sachs J. was more forthright **: “ Here the money was received by 
a bank, and prima facie it was received by virtue of the relationship 
of banker and customer; that is quite a different character from that 
of an agent.” 

Further support for this view is implicit in the judgment of 
Webster J. in Royal Products Ltd. v. Midland Bank Ltd. This 
case arose from the fact that on November 23, 1972, the plaintiffs 
wished to transfer a sum standing to their credit in an account with 
the defendants to their account with the Bank of Industry, Com- 
merce and Agriculture Ltd. (“ BICAL’’) in Malta. On that date 
in order to carry out an instruction to this effect the defendants 
instructed by telex a correspondent bank in Malta, the Bank ‘of 
Valletta Ltd. (“ National”) to pay to BICAL the requisite sum 
“for advice credit Royal Products.” In purported compliance with 
this instruction National credited the sum to an internal suspense 
account in the name of BICAL which was specially opened and on 
the same evening (November 24) or on the morning of the next 
day National notified BICAL that they had passed a remittance to 
BICAL’s credit for the account of the plaintiffs. On November 25 
BICAL drew a cheque for that sum upon National in favour of a 
third party and the sum was credited to an account of the third 
party on November 27. On November 25 BICAL closed and ceased 
banking operations. The question arose, inter alia, as to whether the 
defendants, through their agents, National, had properly complied 
with their instructions in making the transfer to BICAL. 

In concluding that the defendants had properly complied with 
their instructions Webster J. said 7°: 

“What, then, are the legal implications of [the instructions 
given by the plaintiffs to the defendants]? How are they to be 
regarded as a matter of law? In my judgment they are to be 
regarded simply as an authority and instruction, from a cus- 
tomer to its bank, to transfer an amount standing to the credit 
of that customer with that bank to the.credit of its account with 
another bank, that other bank being impliedly authorised by the 
customer to accept that credit by virtue of the fact that the cus- 
tomer has a current account with it, no consent to the receipt 
of the credit being expected from or required of that other 


` 24 Ibid. at p. 1171. 
25 [1981] 2 Lloyd’s Rep. 194. 26 Ibid. at pp. 198-199. 
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bank, by virtue of the same fact. It is, in other words, a 
banking operation of the kind which is often carried out intern- 
ally, that is to say, within the same bank or between two 
branches of the same bank and which, at least from the point 
of view of the customer, is no different in nature or quality when, 
as in the present case, it is carried out between different 
banks. . . . I would hold that [the defendants] had carried out 
[the plaintiffs’] instructions when [they] had enabled [the plain- 
tiffs] to draw on or otherwise use the amount of credit trans- 
ferred, which [the plaintiffs] would have been able to do once 

- [the defendants] had, in one way or another and either directly 
or indirectly, made funds available to BICAL to the extent of 
£13,000 and had notified BICAL that the sum was to be 
credited to the account of [the plaintiffs].” 


The following comments may be made. First, that Webster J. 
accepts that it is implicit in the relationship of the customer and the 
bank that the bank should receive sums paid to it for the account 
of the customer. There is no question of a “‘ special relationship” 
to take the parties outside the principle in Foley v. Hill. Secondly, 
completion of the instructions occurs when the customer of the 
receiving bank is enabled to draw on or otherwise use the sum 
transferred.?7 This must be distinguished from the time when the 
sum is credited to the receiving bank which may be prior to com- 
pletion and the time when the receiving bank has actually credited 
the sum to the account of the customer which may be after com- 
pletion. Thirdly, if the bank is to be considered an agent of the 
customer for receipt of the sum transferred a difficulty arises as to 
when the bank ceases to hold the money as agent and when it starts 
to hold the money as debtor. It is clear that Webster J. thought 
that after the customer had been enabled to draw on or otherwise 
use the sum transferred that his remedy against the bank was as an 
unsecured creditor and not as an owner of property whose agent 
had applied it for unauthorised purposes thus indicating that prior 
to the bank actually crediting the sum to the account of the cùs- 
tomer the bank is a debtor and not an agent.?* Fourthly; Webster J. 
makes no distinction between “in-house” transactions (that is to 
say where the transfer is between persons with accounts at the same 
bank) and “ out-house” transactions (that is to say where the 
transfer is between persons with accounts at different banks). Fifthly, 
since the obligations of the customer and the bank regarding receipt 
of the sum transferred derive from and are implicit in the relation- - 


27 The precise moment when this occurs is discussed in The Brimnes [1975] Q.B. 
929, Momm v. Barclays Bank International Ltd. [1977] Q.B. 790; The Laconia 
[1977] A.C. 850; per Lords Salmon, Fraser and Russell, and The Chikuma [1981] 
1 Lloyd’s Rep. 371. See generally F. R. Ryder [1974] 3 L.M.C.L.Q. 286; [1977] 2 
L.M.C.L.Q. 174. 

28 Ibid. at p. 196. See also Eyles v. Ellis (1827) 4 Bing. 112. In Eyles v. Ellis, 
Best C.J. stated (at pp. 113-114) that the payee had made the bank his agent and 
had authorised it to receive the money due from the payer. This dictum is inconsis- 
tent with the decision in Midland Bank Ltd. v. Conway Corporation. 
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ship of banker and customer there is no logical reason why an 
analysis of the receiving bank’s role should vary depending upon 
- whether the transfer is made by the customer himself from another 
account (as in Royal Products Ltd. v. Midland Bank Ltd.) or 
whether the transfer is made by a third party. Sixthly, despite the 
above, Webster J. uses the language of agency when he speaks of 
the “bank being impliedly authorised by the customer to accept 
[the] credit.” I will return to this later. ` 

Transfers made by third parties were considered in The Brimnes,?® 
A/S Awilco v. Fulvia S.p.A. Di Navigazioni, The Chikuma,®° 
Momm v. Barclays Bank International Ltd.” and Rekstin v. Severo 
Sibirsko and The Bank for Russian Trade.” The first two of these 
cases involved the withdrawal of ships from time charterparties upon 
the failure of charterers to pay the hire due punctually and the 
payment clauses involved were similar to that in The Laconia, It will 
be useful to analyse the facts of these cases in detail bearing in 
mind the above comments. 

In The Brimnes the charterer’s bank, Hambros, was instructed 
to pay the hire to the shipowners’ bank, Morgan Guaranty Trust 
(‘MGT ”’), in New York. Hambros also had an account at the 
same branch of MGT. Accordingly, it instructed MGT by telex to 
transfer the appropriate amount from its own account to that of the 
shipowners. The Court of Appeal held that the payment to the ship- 
owners was only made when MGT decided to credit the shipowners’ 
account and acted upon that decision, and that until that point it 
_was acting as a sub-agent of the charterers. 

In the course of their judgments the members of the court 
endorsed a statement of Brandon J. at first instance that good 
payment can be considered made when the result of the transfer of 
funds is to give the transferee the unconditional right to the imme- 
diate use of the funds. Edmund Davies L.J. said 4: “In my judg- 
ment that was clearly right, and if the parties had used different 
banks, delivery and acceptance of a banker’s draft or equivalent 
document would have constituted the time of payment.” Megaw L.J. 
said 33: i 

“ Whatever mode of payment is used, payment is not achieved 
until the process has reached the stage at which the creditor has 
received cash or has a credit available on which, in the normal 
course of business or banking practice, he can draw, if he so 
wishes, in the form of cash.” 


Cairns L.J. said 88: 


29 [1975] Q.B. 929. 

so [1979] 1 Lloyd’s Rep. 367, per Goff J.; [1980] 2 Lloyd’s Rep. 409 (C.A.); 
[1981] 1 Lloyd’s Rep. 371, (H.L.). 

31 [1977] Q.B. 790. 

32 [1933] 1 K.B. 47. 

83 The payment clause was substantially the same as that in The Laconia. 

84 [1975] Q.B. 929, 948. 85 Ibid. at p. 963. 

s6 Ibid. at pp. 968-969. 
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“I think that the words [‘ in cash in United States currency ’] 
simply mean that the currency of payment is to be United States 
dollars and that the payment must be in a form which does 
not involve the giving of credit, for example, it must not be by 
post-dated cheque or by telex message with a ‘value date’ 
after the due date.” 


These statements fell to be considered in The Chikuma where the 
position was more complicated, and more typical. In this case 
Credito Italiano Genova, acting as agent for the charterers’ bank, 
instructed the owners’ bank by telex on January 22, 1976, to make 
the requisite payment to the owners’ account as per the order of the 
charterers’ bank.’’ The Turin branch of the owners’ bank was to 
receive a payment in respect of the same amount, valued at January 
26, 1976, in its account at Chase Manhattan New York where 
Credito Italiano Genova also had an account (“‘ Telecover you value 
26 through Chase Manhattan Bank New York account yours of 
Turin stop”). The arbitrator found as a fact that under Italian 
banking law and practice the credit transfer became irrevocable at 
about noon on January 22. Despite this, however, Robert Goff J. 
held that “ payment in cash ” had not been effected because interest 
did not accrue to the account of the owners until January 26 when 
the payment was to be covered and interest would have to have been 
paid by the owners if the money had been withdrawn prior to that 
date. 

The Court of Appeal unanimously reversed this decision, although 
Waller and Dunn L.JJ. seemed to accept the proposition of Cairns 
L.J. cited above as correctly stating the position in English law as 
regards “ value dated” credit transfers.** The court, however, held 
that it followed from the arbitrator’s finding that the credit transfer 
was irrevocable on January 22, that the substantive part of the telex 
ordering the owners’ bank to pay the sum to the account of the 
owners was capable of being an unconditional payment, and that 
due effect had to be given to the arbitrator’s conclusion that it was 
such. The sentence in the telex “ Telecover you value 26 through 
Chase Manhattan Bank New York account yours of Turin stop” 
was merely an inter-banking “ direction’ (Lord Denning **), “ com- 
munication ” (Waller L.J.*°) or “transaction”? (Dunn L.J.*). The 
court further concluded that the fact that the owners might be 
required to pay interest if they withdrew the money from the bank 
did not affect the nature of the payment as unconditional. As 
Waller L.J. said £2: 


37 Here the payment was payable to the owners “ care of ” their bank. There 
seems to be no reason why the use of such an expression should materially change 
the obligation, especially as the original charterparty made with the former owners 
of the vessel contained a payment clause in the usual terms. 

88 [1980] 2 Lloyd’s Rep. 409, 413 and 414-415. 

39 Ibid. at p. 412. 40 Ibid. at p. 414. 

41 Ibid. at p. 415. 42 Ibid. at p. 414. 
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“In my judgment, the arbitrator, looking at the case as a 
whole, was entitled to come to the conclusion that there was 
an unconditional payment of the cash; the money had been paid 
to the bank as required by [the Charterparty]; the arrangements 
which are said to impose conditions were conditions which 
possibly the owners’ bank was going to impose; and I would not 
accept that those affected the unconditional availability of the 
money, which was the important matter to be considered.” 


The House of Lords in a unanimous judgment given by Lord 
Bridge reversed this decision. The formulation of Brandon J. in 
The Brimnes as to when payment was made was approved and the 
issue became whether the word “ unconditional ” when used in that 
formulation was to be construed narrowly so as to connote only the 
absence of a condition which would be recognised in English law as 
being precedent to the performance of a contractual obligation or 
whether it was to be given a liberal construction so as to connote 
any requirement which would detract from the owners’ right to the 
use of the funds. The House held that the Court of Appeal had 
erred in giving effect to the former construction, that the latter 
construction was correct and that, because of the interest charge 
which would have been imposed if the money had been withdrawn 
from the account, the owners did not have the unconditional use of 
the funds.** Further the House summarily rejected the argument 
that the sentence of the telex to the owners’ bank from Credito 
Italiano containing the words “value 26” was an inter-banking 
arrangement which did not affect the rights of the owners. In fact 
the words were crucial: because they informed the owners’ bank 
of the time when the debt which it was to assume to the owners 
was to be made good, namely by a credit to be effected on January 
26 to an account of the owners’ bank at a bank at which both the 
owners’ bank and the charterers’ bank had accounts. 

In highlighting the difference between English and Italian bank- 
ing practice in this area The Chikuma is of assistance in considering 
the role of the owners’ bank when it received the telex instructions 
from Credito Italiano. It is submitted that in deciding to act upon 
the telex the bank was not making a decision on behalf of the 
owners but was making a banking decision, that is to say a decision 
as to whether there were sufficient funds to the charterers bank’s 
credit to meet the instruction. The effect of Italian banking law 
was to render the telex transfer to the owners’ bank in The Chikuma 
irrevocable and accordingly the bank was able to make a prudent 
decision to credit the owners’ account with the money on the basis 
of the promise of the covering transfer of funds which would be made 
to the account at Chase Manhattan of the Turin branch of the 
owners’ bank. 

Under English law, however, a telex transfer with a subsequent 


43 [1981] I Lloyd’s Rep. 371, 375-376. 
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“value date” is not irrevocable in the same way. It follows, there- ` 
fore, that a prudent bank will not act upon a transfer instruction 
until it is itself a creditor of the transferor’s bank. Taking the facts 
of The Chikuma as an example, this would not be the case until the 
account of the Turin branch of the owners’ bank at Chase Man- 
hattan had been credited with funds on January 26. If, on the 
other hand, the owners’ bank had held a sum of money to the char- 
terers bank’s order as in The. Brimnes the decision to credit the 
owners’ account could prudently have been made immediately 
although the insertion of a “value date” in these circumstances 
would operate as the date when the transfer is to be made. If no 
“ value date” is inserted the.banking mechanism used would be 
that used in The Brimnes rather than that in The Chikuma. More- 
over, in a similar vein Mocatta J. in Zim Israel Navigation Co. Ltd. 
v. Effy Shipping Corporation, The Effy ** doubted whether a bank 
which received a covering payment to its crédit with a bank which 
subsequently went into liquidation would be under an obligation to 
treat that credit as one on which it was prepared to rely as security ` 
for crediting its own customer’s account.*® 

If the above analysis is correct it follows that the decision by the 
receiving bank to credit its customer’s account is not a decision made 
on behalf of the customer receiving the transfer. Indeed it is more 
appropriate to say that, if acting under English law, the bank will 
require receipt of the cover as a condition of carrying out the 
transferor’s bank’s instruction. It follows from this that wherever a 
credit transfer payment of this kind is made, the banks acting in 
the transaction, including the payee’s bank, are the agents or sub- 
agents of the payer** and that the payee’s bank in particular is in 
an analogous position to the payee’s bank in The Brimnes. 

The other two cases mentioned above which ‘deal with transfers 
made by third parties for the account of a bank’s customer are 
Momm v. Barclays Bank International Ltd.*" and Rekstin v. Severo 
Sibirsko and The Bank for Russian Trade.** In Momm v. Barclays 
Bank International Ltd. the plaintiffs and another bank (Herstatt) 
maintained separate accounts with the defendant bank. The plain- 
tiffs and Herstatt concluded a currency transaction under the terms 
of which Herstatt were to transfer a sum of money to the plaintiffs’ 
account at the. defendant bank valued at June 26, 1974. On June 25 
Herstatt instructed the defendants to make the transfer. The defend- 


44 [1972] 1 Lloyd’s Rep. 18. 

45 Ibid. at p. 33. 

46 It may be noted, that- in commercial credit transactions it has been held that 
a correspondent bank is not a sub-agent of the buyer under the sale contract—sea 
Equitable Trust Company of New York v. Dawson Partners Ltd. (1927) 25 LI.L.R. 
90 especially at pp. -92 and 97 (Scrutton L.J. per contra at p. 95). The position in 
such transactions is not analogous to that in The Brimnes since commercial credits 
are founded upon several individual, contracts to pay cash upon delivery of 
documents—see generally Benjamin’s Sale of Goods at para. 2224. 

47 [1977] Q.B. 790. : 

48 [1933] 1 K.B. 47. 
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ants did this on receipt of the instruction on June 26. At 4.15 p.m. 
on that day Herstatt announced that they were going into liquida- 
tion. On June 27, the defendants reversed the entry to the plaintiffs’ 
account as Herstatt’s account was in a net deficit position. Kerr J. 
held that the transfer was complete when the defendants would have 
refused to have accepted countermanding instructions from Herstatt 
which would have been when the computer processes to credit the 
plaintiffs’ account were set in motion. It made no difference that 
the defendants had notified neither the plaintiffs nor Herstatt of this 
prior to their purported revocation of the transfer. 

This must be contrasted with the decision of the Court of Appeal 
in Rekstin v. Severo Sibirsko and The Bank for Russian Trade. In 
this case Rekstin obtained a judgment against Severo. In order to 
avoid execution Severo ordered the Bank for Russian Trade to 
transfer the sums in its account at the bank to a Russian trade 
delegation with diplomatic immunity which also had an account at 
the bank. After a clerk at the bank had made the necessary book 
entry to close Severo’s account, but before the corresponding credit 
entry in the delegation’s account had been made,*® Rekstin served a 
garnishee order nisi on the bank. On these facts the Court of Appeal 
held that the bank still held the sums to the account of Severo 
and that the garnishee order nisi was effective. In reaching this 
conclusion the court treated as important the facts that the trade 
delegation knew nothing of the proposed transfer, that there was no 
transaction between Severo and the delegation underlying it and 
that the delegation had never consented to its account being credited 
with the sum. 

Faced with this latter decision, Kerr J. in Momm v. Barclays Bank 
International Ltd. said *°: “In my view this decision should be 
treated as confined to its special facts . . . I think that it merely 
decided that payment by means of an in-house transfer has not taken 
place if the payee has not assented to it, and perhaps also if the 
transfer has not been completed.” If this is the correct ratio of the 
Rekstin case it seems to follow that in using the words “. . . [the 
receiving] bank: being impliedly authorised by the customer to 
accept that credit by virtue of the fact that the customer has a 
current account with it, no consent to the receipt of the credit being 
expected from or required of [the receiving] bank . . .”,° Webster 
J. in Royal Products Ltd. v. Midland Bank Ltd. must not be taken 
to mean that the receiving bank is “ authorised ” in the sense that 
an agent is given authority by his principal. This is because, if the 
bank were constituted an agent in this way, there would be no need 
for any further assent to the receipt of the transfer in cases where 





49 In so far as the headnote of the report suggests that all relevant entries had 
already been made to the credit of the delegation’s account, it is inaccurate—see 
per Kerr J. in Momm v. Barclays Bank International Ltd. at p. 801. As regards the 
analysis put forward in this article, it would be irrelevant whether the delegation’s 
account had been credited or not. 50 [1977] Q.B. 790, 801-802. 

51 [1981] 2 Lloyd’s Rep. 194, 197; supra, at p. 374. 
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the transferee does riot know of or contemplate the payment. On 
` the other hand the bank will have a sum of money which it can use 
for its own purposes subject to an obligation to repay an equivalent 
sum to the true creditor. In an “ in-house ” transaction the sum will 
be repaid on demand to the intended transferor. In an “‘ out-house ” 
transaction, as the above analysis of the transfer in The Chikuma 
shows, the sum will be repayable on demand to the transferor’s bank 
or an intermediate bank which provides the “ cover” for the credit 
to the account of the transferee. It is interesting to note here that in 
relation to the use of bank accounts to receive payments, Chitty 
states °?: “ When the payee prescribes [details of his bank account to 
the transferor], he manifests willingness to receive payment through 
giro channels.” The mere fact that a payee has a bank account does 
not manifest such a willingness and it is not difficult to envisage cases 
where a person would not wish money to be paid into his account 
(for example, where the account.is overdrawn and the customer 
knows that the bank will not permit him to draw upon it until the 
account is in credit). In this respect it is more appropriate to say, 
not that the customer authorises the bank to receive a credit, but 
that by virtue of the relationship of banker and customer the bank 
impliedly permits the customer to arrange for transfers to be made 
to the bank for the credit of the customer." 

If this analysis of the above-mentioned cases is accepted it follows 
that where parties agree that the liability for payment of one may 
be discharged by payment made into the bank account of another, 
the payee agrees not that the bank should receive the payment as 
agent but that the liability of the payer may be discharged by 
constituting the bank a debtor of the payee in respect of the sum 
payable. If the obligation is formulated in this way it is apparent 
that the mere fact that the payer has constituted the bank a debtor 
as required cannot affect the actions of the parties in respect of their 
other rights and liabilities under the contract for the payee has not 
done any act or made any representation which can amount to a 
waiver of his rights. Moreover, no issue arises as to whether it is for 
the bank to obtain instructions about what to do with the transfer 
or whether the payee should give the bank the necessary instructions, 
a point which gave rise to a difference of opinion in the House of 
Lords in The Laconia, The payee can only be'said to have waived 
his rights when, knowing of the. transfer himself he fails to instruct 
the bank to return it and he cannot be fixed with the imperfect 
knowledge of the bank.** It is suggested that this is the result which 
the parties (including the bank) would expect. 


52 Chitty on Contracts (24th ed.), Vol. II, p. 243. 7 : 

53 The Clearing Bank’s memorandum of 1967 (see note 6 above) gives expression 
to this permission. 

54 In cases involving the withdrawal of ships from time charterparties, an 
unequivocal notice of withdrawal cannot in any event be prejudiced by a failure of 
the owners to return payments for their credit in respect of hire for future periods 
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One consequence of this analysis relates to the issue of negligence 
on the part of the payee’s bank. The situation contemplated here is 
a failure by the payee’s bank to use reasonable care to crédit a 
payment to the account of the payee whereby the payment is not 
available to the payee at the critical time. An example of such a 
failure is to be found in Afovos Shipping Co. S.A. v. R. Pagnan 
and Filli, The Afovos.* Here the plaintiffs let their vessel to the 
defendants in consideration for hire payable “ in London to the First 
National Bank of Chicago [FNBC] . . . for the credit of [the . 
plaintiffs] . . . in cash . . . in U.S. currency, semi-monthly in 
advance.” If hire was due and unpaid the plaintiffs had the right to 
withdraw the vessel provided that they gave two days notice in 
writing prior to so doing during which time a contractual payment 
could still be made. The defendants gave instructions to their bank, 
Credito Italiano, to make payment by credit transfer to FNBC for 
the account of the plaintiffs. Credito Italiano purported to comply 
with the instruction by originating a telex transfer. Unfortunately 
the telex did not arrive at FNBC because the telex number used 
was not that of FNBC and the telex operator omitted to check that 
he had received the correct “ answer-back ” sign. The telex number 
had been obtained from the Jaegar & Waldmann telex directory, the 
most recent edition of which had not been up-dated due to an 
omission by FNBC. In these circumstances Lloyd J. held that FNBC 
had been negligent in not providing up-to-date information to Jaegar - 
& Waldmann regarding the telex number. However, Lloyd J. further 
held that the effective cause of FNBC’s failure to receive the telex . 
was the omission of the employee of Credito Italiano to check the 
“ answer-back.” Accordingly the non-payment of the hire could not 
be attributed to the plaintiffs and they were entitled to withdraw the 
vessel at the expiry of 48 hours from the time of the notice of failure 
to receive the hire.** 

If the analysis in this article is correct, even if the negligence of 
FNEC had been an effective cause of the loss, that negligence could 
not be ascribed to the plaintiffs, the payees, since FNBC was not 
their agent for receipt of the telex. The use of the telex transfer was 


merely a step taken by the defendants (payers) to fulfil their obliga- . | 


tion to constitute FNBC a debtor of the plaintiffs for the required sum. 
The choice of method and time of payment lay with the payer, and 


although the owners are bound to give credit to the charterers for such amounts as 
Tepresent hire unearned at the time of withdrawal upon the settling of the accounts 
between the parties— see China National Foreign Trade Transport Corporation v. 
Evlogia Shipping Company S.A. The Mihalios Xilas [1979] 2 Lloyd’s Rep. 303; 
Scrutton on Charterparties and Bills of Lading (18th ed.), p. 359. 

55 [1980] 2 Lloyd’s Rep. 460, per Lloyd J.; The Times, March 3, 1982 (C.A.). In 
The Zographia M. [1976] 2 Lloyd’s Rep. 383 where the bank was held to be in 
breach of duty to the owners (i.e the payees) the action was based upon negligent 
misstatement and flowed from the bank’s assumption of responsibility for the accuracy 
of the information it gave and not from any implied obligation to its customer. 

86 The Court of Appeal reversed Lloyd J.’s decision upon the ground that the two 
day notice period had not expired when the owners purported to withdraw the vessel. 


July 1982] CREDIT TRANSFER TRANSACTIONS 383 


it is a legitimate construction of a payment agreement of the type 
being considered, subject to any express provision to the contrary, 
that the payer takes the risk of using a method of effecting his 
payment which may turn out to be inappropriate or of delaying the 
effecting of his payment until the last minute.*’ There is no reason 
for the payee to bear this risk simply because he nominates a bank 
which, in the events that happen, makes a mistake. Support for this 
view is to be found in Equitable Trust Company of New York v. 
Dawson Partners Ltd.5* where it was held that an issuing bank 
could not seek reimbursement from a buyer pursuant to a docu- 
mentary credit transaction where a correspondent bank nominated 
by the buyer mistakenly paid the seller upon documents which did 
not comply with the issuing bank’s mandate. Moreover, it is open 
to the parties to provide for a time for payment which apportions 
the risk differently or alters the consequences of the risk. 

In conclusion it may be said that more consideration ought to 
be given by the courts to the role of banks which receive payments 
made for the credit of their customers. By assuming that banks 
receiving such payments are acting as agents for the payee and then 
stripping the authority conferred by this agency on the banks so as 
to make their acts largely ministerial the House of Lords in The 
Laconia has not provided for a fully coherent analysis of this role. 
The time has, perhaps, come for the application in this context of 
the principle enunciated by the House of Lords in Foley v. Hill. 


RICHARD KING * 


57 See Lord Fraser’s comments in The Laconia at p. 885. He goes on to say, 
however, that the payer would not be liable for any abnormal delay in processing. 

58 (1927) 27 LI.L.R. 49. 

* B.A., Barrister. 


INTERPRETATION OF “ PRACTICABLE ” AND 
“ JUST ” IN RELATION TO “ RE-EMPLOYMENT ” 
IN UNFAIR DISMISSAL CASES 


1. INTRODUCTION 


THe purpose of this paper is to examine how the judicial bodies? 
involved in operating the statutes on unfair dismissal have interpreted 
the two key concepts which are there to guide them in exercising 
their discretion as to whether or not to order? “ re-employment.” * 
The concepts are “ practicability ” and ‘‘ justice.” 

In doing this the overall aims are twofold. First, there is an 
attempt to see if the interpretations put on thesé concepts can in any 
way help to explain why so few “successful” * applicants to 
tribunals are “ re-employed.” Only some 11 per cent.® of successful 
applicants had tribunal orders for ‘‘ re-employment” in 1976-78. 
In the main, this was because 70-80 per cent. of applicants sought 
compensation. However, 43 per cent. of those seeking “‘ re-employ- 
ment” were refused an order by the tribunal, and were awarded 
compensation. Given Parliament’s intention that ‘ re-employment” 
should be the primary remedy ê our survey is examining whether 
judicial institutions have in fact given effect to the purposes of 
legislation. A second aim therefore is to provide a case study in the 
evolution of Jaw to illustrate the influence of judicial decision 
making. 

The methods adopted in this paper are also twofold. First there 








1 From 1972 until 1974 these were the industrial tribunals, the National Industrial 
Relations Court (N.LR.C.), the Court of Appeal and the House of Lords. For a 
brief spell, from August 1, 1974, until January 31, 1976, the Queen’s Bench Division 
of the High Court replaced the N.I.R.C., and subsequently this was replaced by the 
Employment Appeal Tribunal (E.A.T.) which is the current appeal body at the High 
Court level. 

2 The term “ order ” replaced “ recommendation ” when the Employment Pro- 
tection Act 1975 (E.P.A.) provisions became operative on June 1, 1976. 

3 “Re-employment ” is a generic term used here to include both “ reinstatement ” 
and “ re-engagement.” For a discussion of these terms see: Paul Lewis, “ Unfair 
Dismissal: The concepts of Reinstatement and Re-engagement,” Employee Relations 
(1981) 3, 28-32. 

4 “ Successful ” is taken here to mean cases where tribunals have decided that 
an applicant was unfairly dismissed. 

ö This figure applies only to cases decided by tribunal hearings and comes from 
research carried out by the author. It is higher than the published figure because it 
includes cases where tribunals ordered “‘ re-employment ” but the employer refused 
_ to comply. The author has some evidence that most of the 11 per cent. may in fact 
end up receiving compensation. Paul Lewis, “‘ An analysis of why legislation has failed 
to provide employment protection for unfairly dismissed employees” (1981) XIX 
British Journal of Industrial Relations 316-326. See especially p. 323. See also 
K. Williams and D. Lewis: “ The Aftermath of Tribunal reinstatement and re-engage- 
ment,” Research Paper No. 23, Department of Employment, June 1981. This study 
suggests that the number of actual “ re-employments ” is considerably smaller than 
the number of “ re-employment ” orders made by tribunals. See especially pp. 5-7. 

6 Hansard, 1974-75, vol. 891, col. 39. 
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is a survey of the most significant court and appeal tribunal decisions, 
mostly reported, on the question of “ re-employment,” during the 
period 1972-80.’ The method is to look at how the higher judicial 
bodies have interpreted the concepts “practicable” and “just.” 
Secondly, the paper draws upon the results of some research carried 
out by the author which looked at cases where: 


(a) tribunals refused to order “ re-employment” when the appli- 
cants wished to have it, and 

(b) where “ re-employment ” was ordered despite contributory 
fault on the part of the applicant. 


The research investigated all such cases over a two-year period in a 
particular industrial tribunal region.® 

Before turning to the review of major cases, and the presentation 
and analysis of the research findings, it is necessary to give a brief 
description of the current statute, as it relates to “ re-employment.” 
This sketch provides a backcloth against which the interpretations of 
the courts and appeal tribunals may be viewed. It should be noted 
that the legislation on “ re-employment ” in unfair dismissal cases 
has not changed substantially during the period throughout which 
the statutes have operated, viz. 1971-81. 

The current statute is the Employment Protection (Consolidation) 
Act 1978 (E.P.(C.)A.).° This gives employees, with exceptions, the 
right not to be unfairly dismissed. For a tribunal to rule that a dis- 
missal is “ fair ” it must be satisfied that there is a “ fair” reason 
(misconduct, incompetence, redundancy, etc.) and that it is reason- 
able for the employer to dismiss for that reason. The order of 
priorities for remedies is first, “ reinstatement,” secondly, “ re- 
engagement” and thirdly, compensation.?° The tribunal has discretion 
to order any of these remedies 1! but it must explain to the applicant 
the remedies that are available, and ask the applicant which remedy 
he or she seeks.? If the applicant seeks “ re-employment,” the 





7 The survey is restricted to the decisions of the higher courts since only these 
can provide authoritative and binding interpretations. 

8 From June 1, 1976, until May 31, 1978, in the Northern Region, based upon 
the Newcastle-upon-Tyne office. 

® The legislation covering “ re-employment ” in unfair dismissal cases is to be 
found in ss. 68-71, apart from that relating to “ Interim Relief ” which is in s. 77. 
This Act did not alter the “ re-employment ” provisions from those contained in the 
E.P.A. 1975. A number of alterations have been made, however, by ss. 6-10 of the 
Employment Act 1980. These have widened the exclusions and, from the employee’s 
point of view, generally weakened the legislation. 

10 ss, 68-69, E.P.(C.)A. 1978. Except in cases of contributory fault, “ re- 
engagement ” should be where “ reasonably practicable’? as favourable as an 
order for “ Reinstatement” (s. 69 (6) (c)). The terms “reinstatement” and “ re- 
engagement ” are distinguished in s. 69 (2) and (4) of the Act. 

11 E.P.(C.)A., s. 68. The term “ order” is something of a misnomer in relation 
to * re-employment ” since the tribunal cannot force an employer to take back an 
employee. Indeed, the enforcement of the payment of compensation is, not done by 
the tribunal either. 

12 E.P.(C.)A., s. 68 (1). See, for example, Pirelli General Cable Works v. 
Murray [1979] LR.L.R. 192 (E.A.T.) But in a recent survey 32 per cent. of appli- 
cants could not recall being asked by the tribunal if they wanted their job back. See 
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tribunal then has to “ take into account ” whether it is “‘ practicable,” 
and if there is contributory fault, whether it is “ just.” 78 

The filling of a vacancy with a permanent replacement must not 
be taken into account in considering “ practicability ” save in certain, 
limited circumstances." 

The onus is squarely upon the employer to show that it is not 
“ practicable ” for him to comply with a “ re-employment” order.** 
If he cannot show this, refusal to comply will result in additional 
compensation.?® 

Having examined the current statute on ‘“ re-employment,” we now 
turn to a review of cases in which the courts and appeal tribunals 
have interpreted the “key” concepts of “‘ practicability” and 
“ justice.” 


2. COURT AND APPEAL TRIBUNAL INTERPRETATION OF 
“ PRACTICABLE ” AND “‘ JUST ”: A REVIEW OF CASES 


(a) Interpretation of “ practicable’’ ™" 


One situation in which “ re-employment” may not be “ practicable ” 
is where there is redundancy. This was the case in The London 


L. Dickens, M. Hart, M. Jones and B. Weekes: “ Re-employment of Unfairly 
Dismissed Workers: The Lost Remedy ” (1981) 10 I.L.J. 160-175. See especially 
p. 170. 

13 Ibid. s, 69 (5) and (6). These are the only factors to be taken into account. 
See, for example, Ross v. Qualcast [1979] I.R.L.R. 98 (E.A.T.). (Before June 1, 
1976, the requirement was that “ re-employment ” be “in accordance with equity ” 
rather than that it be “ just.”) In a recent case, Timex Corporation v. Thomson 
[1981] I.R.L.R. 522, the company appealed against, inter alia, an order of “ re- 
engagement ” on the grounds that the tribunal had failed to consider whether it 
was practicable for them to comply with such an order. E.A.T. rejected the appeal 
because s. 69 (6) (b) of the 1978 Act only requires tribunals and courts to “ take 
into account ” whether it is practicable, and does not require them to reach a 
final conclusion that it is practicable. If it turns out not to be practicable the 
employer can come back and argue that compliance with the order was not 
practicable, so avoiding any additional compensation under s. 71 (2) (6). Identical 
provisions exist for reinstatement as opposed to re-engagement (s. 69 (5) (b)). In 
the Timex case the industrial tribunal had done all that was necessary. 

14 Ibid. s. 70 (1). This provision was introduced by the E.P.A. 1975. When the 
Bill was passing through Parliament the Government made it clear that: “ the main 
area in which the Bill attempts to tighten up the tribunals’ examination of employers’ 
objections is in relation to recruitment of permanent replacements for dismissed 
employees,” (H.C.Deb., Vol. VII, Standing Committee F, col. 1098 (1974~75).) It 
should be noted that the tribunal regulations allow for costs to be awarded against 
employers who cause adjournments by failing to bring evidence of vacancies to the 
first tribunal hearing. Industrial Tribunal Regulations (1980, S.I. 1980 No. 884), 
Sched. 1, 11, para. 3. 

18 E.P.(C).A. 1978, s. 71 (2) (b). 

16 Loc. cit. Where the employer does not comply at all the compensation is not 
restricted to the additional loss suffered by the applicant, but where there is partial 
compliance it is. Under the earlier legislation the N.I.R.C. had decided that increased 
compensation for failure to “‘ re-engage ” had to be governed by the loss arising 
out of that failure. (Imperial London Hotels v. Cooper (1974). See I.R.L.I.B. in 
ILR.R.R., No. 83, July 1974.) There is no case above industrial tribunal level on this 
point under the E.P.A. or E.P.(C).A. but industrial tribunals appear to have accepted 
that additional compensation need not be so related. See, for example, George v. 
Beecham Group [1977] LR.L.R. 43. 

17 For a review of tribunal interpretation of “ practicable ” during 1972-74, see 
K. Williams: “ Job Security and Unfair Dismissal” (1975) 38 M.L.R. 292-310. 
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Borough of Redbridge v. Fishman, where the job disappeared, and 
there was no suitable vacancy.** More generally, in a series of major 
cases, the courts have established a number of principles on the 
question of “ practicability.” These are as follows: 


(i) “ Practicable’’ is narrower than “ possible” 


The mere fact that the job has not been filled by the time of the 
hearing is not sufficient to make “ re-employment” “ practicable.” 1 


(ii) The likely consequences of “‘re-employment”’ should be looked 
at by Tribunals $ 7 


If serious industrial strife is likely to result, “ re-employment ” 
will not be “ practicable.” 2° . 


(iii) There is no automatic right of “ re-employment ” for the unfairly 
dismissed employee who is blameless 


The approach that if the employee was not to blame for his dis- 
missal he should be “‘re-employed ” was faulty. It would not give the 
tribunals sufficient discretion.” “ Practicable ” ought to be looked at 
in a “common-sense ” and “ pragmatic” way, “ bearing in mind the 
particular circumstances of the case.” 22 


(iv) Reinstatement will be “ practicable” in small firms only in 
exceptional cases ` 


This is because of the “close personal relationship ” which exists 
between employer and employee.?* 


‘Another case raised the issue of whether “ re-employment” was 
“ practicable ” where the dismissal was unfair but the employee was 
to some extent not competent. In Oliso-Emosingoit v. Inner London 
Education Authority** there was no recommendation for “ re- 
employment.” . 

Finally, further reluctance of the courts and tribunals to grant 
specific performance was evident in Chromation Electroplating Co. 











Other surveys are to be found in I.R.R.R. No. 46, December 1972, pp. 14-20, and in 
McGlyne J., Unfair Dismissal Cases, (2nd ed., 1979). All these include the decisions 
of industrial tribunals which, it should be noted, cannot provide authoritative 
interpretation. i 18 [1978] I.C.R. 569 (B.A.T.). 

19 See: Coleman & Stephenson v. Magnet Joinery [1973] I.R.L.R. 363 (N.I.R.C.) 
(later upheld by the Court of Appeal); Bateman v. British Leyland [1974] LR.L.R. 
101 (N.LR.C.); Langston v. Chrysler U.K. Ltd. [1974] LR.L.R. 182 (N.LR.C); 
Meridian v. Gomersall & Gomersall [1977] I.R.L.R. 425-(E.A.T.), and S.M.T. Sales 
& Service Co. Ltd. v. Irwin, I.R.L.1.B., No..161, May 28, 1980, pp. 13-14 (E.A.T.). 
In the Meridian case the words of Scarman L.J. in Dedman v. British Building and 
Engineering Appliances Ltd. (“ practicability ” in relation to claiming in time) were 
repeated ([1973] I.R.L.R. 379). ‘ 

20 See the Coleman, Bateman and Langston cases. 

21 See the Bateman case. Also: Nothman v. The London Borough of Barnet, 
[1980] I.R.L.R. 65 (C.A.). 22 Meridian v. Gomersall & Gomersall. 

23 Enessy Co. v. Minoprio & Minoprio [1978] I.R.L.R. 489 (£.A.T.). 

24 (1977) E.A.T. No. 139/77. 5 
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Ltd. v. Finlay,” where the E.A.T. said that if the employer does not 
attend the hearing, and there is therefore no evidence on the question 
of the “ practicability ” of “ re-employment,” the tribunal can still 
order “ re-employment ” if it thinks fit. But, went on the E.A.T., it 
is always unsatisfactory for courts to grant specific performance 
unless they are satisfied it can be reasonably implemented, and 
compensation may be preferable. 

It can be seen from this survey of cases that the courts and the 
E.A.T. have narrowed what is “ practicable’ very considerably. It 
is contended here that this is one of the factors explaining why so 
few recommendations or orders for “‘ re-employment” have been 
made. Indeed, this view is shared by the authors of the two recent 
studies to which reference has already been made, viz. Williams and 
Lewis, and Dickens et al. The former suggest that tribunals tend to 
award “ re-employment ” in very limited circumstances, and notably 
where both parties are prepared to agree to it, and where there is 
a general absence of controversy. Both studies argue that tribunals 
should be influenced less by employers’ arguments. In the view of 
Williams and Lewis they ought to be examining organisational aspects 
(e.g. the work group; supervisory relationships) and personal factors 
(such as length of “ service ”). Tribunals should also be less passive, 
and not assume that the parties have made informed judgments on 
the matter. They ought to actively encourage “ re-employment ” 
since not only is it the primary remedy in the statute, but the 
Williams and Lewis study suggests that it might be viable in practice 
on quite a large scale. : 

However, the picture is not uniform, and the research by Williams 
and -Lewis tells us something about the conditions under which 
“ re-employment ” orders are more likely to be made. For example, 
such orders are more likely in some tribunal regions than others, and 
particularly in those regions with relatively high rates of unemploy- 
ment. “ Re-employment ” also seems to be quite frequently associ- 
ated with certain characteristics of the applicant, such as: union 
membership; representation at the tribunal; employment in a firm 
with 100 or more employees; disablement; apprenticeship. 

Having surveyed the court and appeal tribunal interpretation of 
“ practicable,” and briefly described recent research evidence show- 
ing some of the characteristics of “‘ re-employment ” cases, we now 
turn to investigate the interpretation of “‘ just.” 


” 


(b) Interpretation of “ just 
Three main principles have been established, viz. 
G) Decision on extent of contributory fault should precede decisions 
on type of remedy 
The purpose would be to see if “ re-employment” was still a 
“just?” remedy.?’ 


25 I.R.L.I.B. No. 151, December 19, 1979, p. 10. 
20 City of Oxford Motor Services Ltd. v. P haud (1978) E.A.T., No. 691/78. 
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(ii) Contributory fault in relation to “ re-employment ” is different 
from that in relation to compensation 


It appears that contributory fault in relation to “ re-employment ” 
has a qualitative aspect as well as a quantitative one, whereas in 
compensation cases it has merely the latter.27 


Gii) A “ high” percentage of contributory fault is likely to make 
re-employment “ unjust ’’ 8 


Further evidence of the interpretation of “practicable” and 
“just ”?” is available from a survey carried out by the author, and it 
is to the results of this which we now turn. 


3. INTERPRETATION OF “‘ PRACTICABLE ” AND “‘ JUST ”’: 
THE RESEARCH RESULTS 


The survey is based upon 68 “ successful ” cases where the applicant 
sought re-employment. In 39 cases (57 per cent.) the tribunal made 
an order, but in the other 29 (43 per cent.) refused to do so, The 
material in this section draws heavily upon: 


(i) the 29 cases where the tribunal refused to order re-employment; 


(ii) the 21 cases where the tribunal ordered re-employment despite 
contributory fault. (These were 21 of the 39 cases mentioned 
above.) ` 


(a) Reasons for tribunal awards of compensation when applicants 
sought “ re-employment ” 

Our starting point is to look at the 29 cases where the applicants 
sought “‘ re-employment,” but where the tribunal refused to make 
an order and instead awarded compensation (Table 1 below). Later, 
in examining tribunal interpretations of what was “just” and not 
“just?” we also look at cases where the applicant was awarded 
“ re-employment ” despite contributory fault. 


TABLE 1 


Reasons for industrial tribunal using its discretion to award 
compensation rather than “ re-employment ”? where the 


applicant sought “ re-employment ” 
No. % 
(1) Not “ practicable ” for employer to “ re-employ ” 
(s. 71 (6) (b) or (7) (b), E.P.A. 1975) + 122? 41-4 
(2) Not “ just” for tribunal to order “ re-employment ” 
bearing in mind applicant’s contribution to the 
dismissal (s. 71 (6) (c) or (7) (c), E.P.A. 1975% 10 34-5 


27 This was an obiter dictum in the Meridian case. 

28 It was hypothesised by the E.A.T. in the City of Oxford Motor Services case 
that 75-80 per cent. would make it “ unjust,” while E.A.T. felt it was “ unjust ” at 
60 per cent. in Nelson v. BBC. [1979] I.R.L.R. 346. (In fact, the Court of Appeal 
later set aside the finding of contributory fault in the latter case.) 
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No. % 
(3) Neither “ practicable” nor “ just ” to “re-employ” 6 20°7 
(4) Reason not known 4 1 3-4 
TOTAL 29 100 
To of 
No. of cases where all cases 
not “‘ practicable ” 18 62-1 
not “just” 16 55-2 
not known 1 3-4 


TOTAL reasons 35 —— 

; TOTAL cases 29 = 100 
(Source: Author’s survey) 
Notes: 

1 Currently E.P.(C)A. 1978, s. 69(5)(b) or 6(5). 

2 In 2 of these cases there was contributory fault (of 20 per cent. and 25 per cent.) 
but this did not make “ re-employment ” not “* just.’ 

8 Currently E.P.(C)A. 1978, s. 69(5)(c) or 6(c). 

4 In one case the tribunal left it to the parties to sort out “ evans ” but 
the applicant subsequently accepted compensation. 


Table 1 shows that lack of “ practicability ” was slightly more 
frequently the reason for tribunals refusing to make “ re-employ- 
ment” orders than was lack of “‘ justice.” In a much smaller pro- 
portion of cases it was neither “ practicable ” nor “ just.” 


(b) The meaning of not “ practicable ” 


TABLE 2 


Meaning of not “ practicable”’ 
“‘Re-employment ” was not “‘ practicable ” for the following reasons: 


No. of cases 
(1) The inability of the applicant to perform his job 
properly 2 
(2) There was a permanent replacement for the appli- 
cant 4 
(3) The applicant’s job no longer existed. (There had 
been a redundancy or rundown.) 5 
(4) ‘‘Re-employment ” would have resulted in friction T 
among the workforce f 2 
(5) The applicant’s relationship with his employer had 
_ broken down irretrievably 1 
(6) ‘Re-employment” would have disrupted the 
organisation 1 
\(7) The nature of the applicant’s job. (He had a posi- 
tion of responsibility or trust.) 2? 


(8) The reason was not specified 2 
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Total number of cases where it was accepted by the 
industrial tribunal that it was not “ practicable” 
for the employer to “ re-employ ” 18 


Total number of cases where successful applicant was 
refused ‘‘ re-employment ” 29 
Not “ practicable” cases as a percentage of total num- 
ber of cases where tribunal refused to make a “ re- 
employment ” order 62% 


(Source: Author’s survey) 


Notes: 

1 In one of these cases the tribunal looked at the failure of the applicant to tell 
the employer he sought “ re-employment.” (E.P.A. 1975, s. 71 (8) (b).) In the others, 
the relevant part of the statute was s. 71 (8) (a). 

2 In both cases there was contributory fault (25 per cent. and 33 per cent.) and 
the applicant was found to have abused a position of trust, e.g. through absence 
during working hours. 


From Table 2 it is apparent that two factors explained what was 
meant by not “ practicable ”? in half of the cases. The first was that 
the job no longer existed (i.e. rundown or redundancy, or possibly 
reorganisation). The second was that the job had been filled by a 
permanent replacement. Although possible friction among the work- 
force was the subject of a number of major cases referred to earlier, 


it does not appear to be a frequent explanation of “ non-practic- 
ability.” 


_(c) Meaning of not “ just ” 


TABLE 3 
Meaning of not “just ”? 


Tribunals found it “unjust” to order “ re-employment ” because 
of contributory fault in the following cases : 


Size of contributory fault (%) No. of cases 


Large, but unspecified 


TOTAL 


oo 
© 
an ` 
| = | De ee Ret ee 


(Source: Author’s survey). 


‘S 
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Table 3 shows that in 13 of the 16 cases where “ re-employment ” 
was refused there was a contributory fault of 50 per cent. or more 
(assuming that large but unspecified means 50 per cent. or more). 
Put in an alternative way, in only three cases was a contributory fault 
of under 50, per cent. sufficient to make “re-employment” not 
“just.” In one of these three cases (where there was 33 per cent. 
fault) “ re-employment” was also not “‘ practicable.” 


(d) Applicants’ views in the cases where tribunals refused to order 
“re-employment ”’ 


The research included a postal questionnaire sent to all the 
“ successful ” applicants. Of the 29 for whom the tribunal refused 
to make “ re-employment ” orders, eight replied. We do not know 
the reasons for refusal to make the order in these cases (viz. not 
“just,” not “ practicable” or both), but we do know whether the 
applicants felt “ re-employment” would have been “ practicable ” 
and “‘ just.” The details are in Table 4 below. 


TABLE 4 


Applicants’ views about the “ practicability ’’ and “ justice ” of 
“ re-employment ” orders in cases the tribunals refused to 
make such orders 


No 
answer 
Applicants’ views Yes No given Total 

(1) Was it “ practicable ” for the employer to 

“ re-employ ”? 5 2 1 8 
(2) Was there contributory fault? 4 3 1 8 
(3) Would it have been “just ” for the 

tribunal to order “ re-employment ” 6 0 2 8 


(Source: Author’s survey) 


Clearly from Table 4 the applicants felt, in the main, that “‘ re- 
employment”? would have been both “practicable” and “just.” 
These, of course, are the views of one party only. Moreover, the 
numbers in this sample are small, and in any case may not be 
representative of the total population of 29. Nevertheless, this in- 
formation provides at least some prima facie evidence to support 
the criticisms made earlier ?? in relation to the way courts and 
appeal tribunals have interpreted the two key concepts of “ prac- 
ticable ” and “‘ just.” 


29 See supra. 
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(e) Cases where contributory fault did not make “ re-employment ” 
“unjust” 

Among the 29 cases we looked at earlier there were two cases 
where contributory fault of 20 per cent. and 25 per cent. did not 
make “‘ re-employment” “unjust,” but where in any case it was 
not “ practicable,” so no “‘ re-employment”? order was made. We 
turn now to the 39 cases where the tribunal did order “ re- 
employment,” and find that in 21 of these cases the tribunal did so 
despite contributory fault. 


TABLE 5 


” 


Cases where ‘‘ re-employment ” was “ just 
despite contributory fault 


Tribunals found it “just” to order “‘ re-employment” despite con- 
tributory fault in the following cases : 


Size of contributory fault (%) No. of cases 


(Source: Author’s survey) 


Jt is clear from Table 5 that most of the “ re-employment” 
orders in cases of contributory fault (just over two out of three) 
have been where the fault was less than 50 per cent. 

It has been possible to establish that in at least nine of the 21 
cases “‘ re-engagement’’ was ordered rather than “‘ reinstatement.” 
That is, it was not as if the applicant had not been dismissed.* Use 
of “‘re-engagement”’ where there is contributory fault allows the 
forgoing of some part of seniority or back pay, and according to 
Jones one-half of employees reinstated under American grievance 





“ 


so This was the total number of cases where “ re-employment ” was actually 
ordered. As we have indicated above, there were two other cases where fault of 
20 per cent. and 25 per cent. respectively would not have made “ re-employment ” 
“ unjust ” had it been “ practicable.” 

31 E.P.A. 1975, s. 71 (3). Currently, E.P.(C).A. 1978, s. 69 (2). 
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machinery during 1963-67 received no back pay at all.?? (In Britain, 
there appears to be no evidence available to determine the percent- 
age of “successful,” tribunal-heard, unfair dismissal cases which 
have contributory fault.) “ Re-engagement”’ therefore may well be 
the method by which tribunals reconcile contributory fault with the 


“justice” of “ re-employment.” Indeed this is how Parliament in- 
tended it.54 


TABLE 6 
The use of “ re-engagement ” in cases of contributory fault 
Size of contributory fault (%) No. of cases 

50 3 
40 1 
30 1 
25 2? 
20 1 
10 1 

TOTAL 9 


(Source: Author’s survey) 


Notes: 
1 In this case the applicant was “ re-employed ” at a lower grade. 


2 In these cases arrears of pay were paid at basic rate rather than at average 
earnings. 


(£) Overall assessment of tribunal interpretation of what is “ just” 
where there is contributory fault 


If we put Tables 3 and 5 together we get a clearer picture of the 
likelihood of tribunals making or not making “‘ re-employment ” 
orders at given percentages of contributory fault. This is done in 
Tables 7 and 8 below. - 


82 Dallas L. Jones, “ Ramifications of Back Pay Awards,” pp. 166-167, in 
“ Arbitration and Social Change,” Proceedings of the 22nd Annual Meeting of the 
National Academy of Arbitrators, Bureau of National Affairs, Washington D.C., 
1970. 

88 The information contained in H.C.Deb., Vol. VII, Standing Committee F, col. 
1098 (1974-75) must not be taken literally. It is merely taken from the statistics 
in D. E. Gazette. However, some light has recently been thrown on this matter 
by the Williams and Lewis survey, although this is restricted to cases where “ re- 
employment ” was the remedy. In the case studies in this survey less than a third 
of the “ re-employments ” were on terms amounting to full reinstatement (p. 9). 
This probably implies that there was some contributory fault in most of the cases. 

34 Ibid. cols. 1090-1091. 
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TABLE 7 
Tribunal remedy in cases where the applicant sought 
“ re-employment ” and there was contributory fault 


No. of cases No. of 
where tribunal where cases 


employment” tribunal % where 
Size of felt “re ordered Total No. “re- 

contributory was not “re-em- _ of employment” 
fault (%) “just ” ployment” cases was ordered 

80 1 0 1 0 

15 1 0 1 0 

Large unspecified? 3 0 3 0 

67 1 0 1 0 

60 1 1 2 50 

50 6 5 11 45 

40 0 2 2 100 

33 1 0 1 0 

30 1 1 2 50 

25 1 3 4 75 

20 0 4 4 100 

10 0 5 5 100 

TOTALS 16 21 . 37? 


(Source: Author’s survey) 


Notes: è 

1 To enable these three cases to be kept in the statistics an arbitrary assumption 
has had to be made about the meaning of “ large.” We take it as “ about 70 per 
cent.” 

2 See supra, note 30, p. 393. 


TABLE 8 
Percentage “ re-employed ” in cases where applicants 
sought “ re-employment ” and where there 
was contributory fault 


No. Percentage 
Range of size of Total where “re- were “re- 
contributory No. of employment” employment ” 
fault (%) Cases was ordered was ordered 
over 60 6 0 0 
41-60 13 6 46 
21-40 9 6 67 
20 or less 9 9 100 
TOTALS 37 21 


(Source: Author’s survey) 
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It can be seen from Tables 7 and 8 that for contributory fault of 
20 per cent. or less on the one hand, and over 60 per cent. on the 
other hand, the position is fairly clear. But between these extremes 
the tribunals have gone either way. 

Further information about tribunals’ attitudes towards “ re-employ- 
ment” in contributory fault cases is apparent from six cases in 
which the applicant sought and obtained compensation. In these 
cases, the tribunals madé it plain that they would have been 
reluctant or unwilling to order “ re-employment ” even if the appli- 
cant had sought it. The extent of contributory fault in these six 
cases was as follows: 50, 60, 65, 70, 75 and 80 per cent. There 
were thus four cases of contributory fault of over 60 per cent. where 
the tribunal made it plain that “ re-employment,” if it had been 
sought, would not have been ordered, one case of 60 per cent. and 
one of 50 per cent. This confirms the view that contributory fault 
of over 60 per cent. is likely to lead to the finding that it would 
not be “‘ just ” to “ reinstate ” or “‘ re-engage.”” 

In the next and final part of this paper we attempt to draw con- 
clusions from our review of major cases, and from our Northern 
Region survey. 


4. CONCLUSIONS 


The onus of proof of “ re-employment ” not being “ practicable ” is 
now clear since the relevant provisions of the E.P.A. 1975 began 
to operate in the middle of 1976—it is put squarely upon the 
employer. But the E.A.T., like its predecessor the N.ILR.C., has 
continually narrowed what is meant by “ practicable ” and hence 
has helped to make “‘ re-employment” a rarely ordered remedy in 
“ successful ” Unfair Dismissal cases. The general trend has been for 
case law to make the concept narrower and narrower, and surely nar- 
rower than Parliament intended, since ‘‘ re-employment ” was to be the 
primary remedy." Not only this, but there are doubts about whether 
tribunals have investigated ‘‘ practicability ” sufficiently.** These then, 
may be factors, along with high contributory fault, which explain 
why 43 per cent. of those seeking “ re-employment” are refused it 
by tribunals. 


35 The Government’s intentions and the courts’ interpretation were both well 
illustrated during the Committee Stage of the E.P. Bill in 1975. The Conservative 
opposition attempted to get “ practicable ” altered to ‘ reasonably practicable.” The 
Labour Government argued that the courts, in, for instance, Coleman and Stephenson 
v. Magnet Joinery, had applied a test of “ practicable ” which made it quite difficult 
enough for the employee to succeed. In the end the Conservatives withdrew their 
amendment, accepting that in practice the courts were interpreting “ practicable ” as 
“ reasonably practicable ” already. (See H.C.Deb:, Vol. VII, Standing Committee 
F, cols. 1096, 1099 and 1101 (July 3, 1975).) 

36 This criticism has also been made by Williams and Lewis, op. cit. (p. 29) and 
by Dickens et al., op. cit. (p. 170). The failing on the part of tribunals in this respect 
is seen as arising out of the managerial perspective which is not only evident from 
the interpretations made by the courts and tribunals, but is also enshrined in the 
statute itself. From Williams and Lewis it appears that lack of serious opposition by 
employers may have been a factor in the securing of “ re-employment ” in 39 of 
their 56 case studies (p. 29). Dickens ef al. also argue that tribunals are influenced 


z 
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However, while the tribunals have, rightly,. been criticised over 
their handling of the issue of “ practicability ” of “‘ re-employment,” 
one can be more positive about the way they have looked at con- 
tributory: fault and the “ justice ” of “ re-employment.” If a tribunal 
judgment that there is contributory fault really does reflect a fault 
on the part of the applicant then the extent of “ re-employment” 
in these cases (21 out of 37—see Table 7) is encouraging. This is 
especially true when one considers that a fault of 50 per cent. still 
leaves the employee with an almost even chance of ‘‘ re-employment,” 
though probably re-engagement rather than reinstatement will be 
the remedy. 

Overall, of course, 57 per cent. of those who sought “ re-employ- 
ment” obtained a tribunal order, so the tribunals have made orders 
in the majority of cases. The problem in these cases may be one of 
employer refusal. (This occurred in fact in a majority of the cases 
in the postal survey where the tribunal had ordered “ re-employ- 
ment.” *’) The restrictive definition of the purpose of increased com- 
pensation made by the N.LR.C. in Imperial London Hotels v. Cooper 
serves only to aggravate this problem. What is really required is - 
some kind of overt “penalty” or at least ‘‘ disapproval” award 
unrelated to loss. As already indicated, there is no judgment on this 
above industrial tribunal level under the more recent legislation 
(E.P.A. 1975, and now E.P.(C.)A. 1978), so one can only hope that 
the tribunal in George v. Beecham Group is right. 

Our case study in judicial decision-making has shown how case 
Jaw has defined quite closely the meaning of important parts of the 
statute. Unfortunately, examination has shown that case law has 
generally weakened the statute. The need for more careful framing 
of legislation by Parliament is perhaps indicated, in this instance 
particularly in relation to defining “ practicable,” but also in relation 
to the purpose of “ additional compensation.” Williams and Lewis | 
suggest automatic reinstatement orders where there is no contribu- 
tory fault and the applicant is in favour of returning. The employer 
would be allowed to argue “‘impracticability” as a defence for 
subsequent non-compliance. This would transfer the responsibility for 
establishing “ practicability ” from the tribunal to the employer. They 
also suggest “trial periods ” to establish whether “ re-employment ” 
can be made to work, and giving employees a legal right to complain 
of victimisation during “ re-employment.” Dickens et al. and this 


by the view that applicants do not want “ re-employment ” and employers will not 
accept it (p. 168). They note that it is difficult for the employee to counter the 
employer’s claim that “ re-employment ” is not “ practicable,” especially in the 
absence of any real inquisitorial role on the part of the tribunal (pp. 169-170). 

37 Twenty of the 39 cases where the tribunals ordered “ re-employment ” were 
among the postal survey response. Of these 20, employers refused to comply in 12 
cases. In three-quarters of the cases, the applicant felt that “ re-employment ” was 
“ practicable.” There was contributory fault in five of the 12 cases (20 per cent., 
30 per cent., 50 per cent., 50 per cent. and unspecified). Employer refusal was also 
the principal cause of non-return in the study by Williams and Lewis (op. cit. pp. 
6-7). 
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writer 3° have argued for more radical reform of the whole ‘‘ unfair 
dismissal system” so that the contract of employment cannot be 
terminated until a hearing has taken place. 

The picture is of few applicants obtaining “ re-employment,” both 
prior and subsequent to the E.P.A. changes, and too many cases of 
tribunals failing to recommend or order “ re-employment” can be 
cited throughout the entire period of operation of the legislation. The 
conclusion, on the evidence available, has to be that the attitude of 
tribunals and courts towards recommending or ordering “‘ re-employ- 
ment” is a factor in the low proportion of “successful” unfair 
dismissal applicants who are “‘ re-employed.” 

PauL Lewis * 





38 Dickens ef. al., op. cit. pp. 174-175, and Lewis, Paul (B.J.I.R.), op. cit. p. 324. 
* Lecturer in Industrial Relations, University of Leeds. 


TOWARDS A MODERN LAW OF RAPE 


THE Jaw of rape has been widely criticised on the ground that it fails 
to protect women, is biased against them and rests on derogatory 
assumptions about them. There is a widespread belief that the treat- 
ment of rape victims by the legal process discourages them from 
reporting crimes and that the rules of evidence which apply in rape 
cases permit rapists to avoid conviction. The purpose of this article 

‘is to consider the recent proposals of the Criminal Law Revision 
Committee ? on the law of rape and to assess the extent to which they 
are capable of assuaging the current controversy. 

It is on a note of complacency that the Committee embarks upon 
its deliberations. Concern about the Jaw, it appears to suggest, derives 
from misleading press reports and misunderstanding by the public 
of D.P.P. v. Morgan.* It implies that the Sexual Offences Act 1976 
dealt with most of the problems. Hence the Committee perceives its 
task as one of dealing with certain residual matters which “ need 
scrutiny even though they seldom give rise to difficulties.” + This 
scrutiny proceeds with the consideration of seven issues concerning 
the law of rape and is followed by a discussion of suggestions for 
strengthening the law. In this article it is proposed first to comment 
upon the approach of the Committee to its subject and then to con- 
sider in detail its views and recommendations.* 


The Committee’s Approach to Reform of the Law of Rape 


In its recent review of sexual offences, the Law Reform Commission of 
Canada was instructed to inquire into the nature of the crime of rape 
and also to evolve guiding principles for the reformulation of the law.* 
Its conclusion that rape is a crime of aggression rather than a sexual 
crime’ will be queried by some, but the Commission cannot be 





1 See, e.g. S. Brownmiller, Against Our Will—Men, Women and Rape (1976); 
Rape Crisis Centre, Annual Reports 1977 onwards; C. Mitra, “ For she has no right 
or power to refuse her consent ” [1979] Crim.L.R. 558; C. Smart, Women, Crime 
and Criminology (1976); C. E. Le Grand, “ Rape and Rape Laws: Sexism in Society 
and Law ” (1973) 61 California L.R. 919. 

2 Criminal Law Revision Committee, Working Paper on Sexual Offences, October 
1980, referred to hereinafter by paragraph numbers only. 

3 [1976] A.C. 182. This case established that an honest but unreasonable mistake 
as to the victim’s consent is a defence to rape. g 

4 Para. 18. 

5 Two of the Committee’s recommendations are relatively uncontroversial and 
will not be considered here, viz. that boys under 14 should no longer be presumed 
to be incapable of sexual intercourse and that a new statutory provision of aiding 
and abetting a man to have sexual intercourse with a woman without her consent 
be introduced to overcome the conceptual difficulties inherent in the decision in 
Cogan v. Leak [1976] 2 Q.B. 217. 

6 Law Reform Commission of Canada, Working Paper No. 22, Sexual Offences, 
1978; Report No. 10, Sexual Offences (1978). 

7 Law Reform Commission of Canada, Report No. 10, Sexual Offences (1978), 
p. 12. But see Criminal’ Law and Penal Methods Reform Committee of South 
Australia, Special Report, Rape and Other Sexual Offences (1976), p. 8. 
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faulted for posing the question. Similarly whatever view is taken of 
the Commission’s recommendation that reform of the law of rape 
be based on the fundamental principle of protecting the integrity of 
the person,® an attempt to formulate such a principle, is, it is sub- 
mitted, one that repays the effort involved. 

The Criminal Law Revision Committee proceeds differently. It 
formulates seven questions but fails to consider what standards 
should be applied, what principles should govern, what aims should 
be pursued in responding to them. No framework is provided. The 
questions are raised and the Committee proceeds forthwith to answer 
them as if common sense were all that was required. It may be that 
ihe Committee was right to eschew self-fulfilling formulae of the 
kind favoured by J. S. Mill which “ implicitly presuppose what they 
set out to justify ”.? On the other hand some consideration and 
articulation of the objectives to be pursued in formulating a modern 
law of rape might have sharpened the focus of the Committee and 
assisted it to reach consistent conclusions. 


Objectives of the Law of Rape 


It has been averred by many writers on the subject that the law of 
rape did not in the past exist for the protection of women and does 
not do so today.?° In the past, it has been stated, the law of rape 
was there primarily to protect property rights. “ The essence of the 
crime was theft of another man’s property.” 7? Redress lay in financial 
compensation. Even in the thirteenth century when according to 
Bracton, penal sanctions for rape imposed by the king’s court were 
supposed to have supplanted pecuniary compensation, in practice 
penal sanctions were virtually never carried out. Financial compen- 
station continued to be paid and the judges colluded in the practice. 
This tends to confirm how entrenched was the view that it was 
primarily an economic loss which was sustained when a rape took 
place. Today, it has been claimed, the purpose of rape laws is the 
protection of male interests. They “ help protect the male from any 
decrease in the value of his sexual possession which results from 
forcible violation.” 1* Certainly the fact that there is no liability for 
rape by a husband of his wife suggests that the purpose of the law is 
not unequivocally the protection of a female’s right to her bodily 
integrity. Yet this is what it should be. Given man’s greater physical 





8 Report No. 10, p. 6. The Commission formulated three fundamental principles 
for the reform of sexual offences. The remaining two have less bearing on the law 
of rape. 

9 A. Ross, On Guilt, Punishment and Responsibility (1975), p. 52. 

10 See especially Le Grand, loc. cit. supra, note 1. 

11 Mitra [1979] Crim.L.R. at p. 560. 

12 See J. M. Kaye, “ The Beginnings—A General Survey of Criminal Law and. 
Justice Down to 1500 ” [1977] Crim.L.R. 4, 8. 

13 Le Grand, loc. cit. at p. 924. For the idea that rape is an attack on another 
man’s possession, see also Eldridge Cleaver, Soul on Ice (1971), p. 26: “ Rape was 
an insurrectionary act. It delighted me that I was trampling upon the white man’s 
law ... and that I was defiling his women.” 
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strength and woman’s consequent vulnerability,* the overriding 
objective which, it is submitted, the law of rape should seek to pursue 
is the protection of sexual choice, that is to say, the protection of a 
woman’s right to choose whether, when and with whom to have sexual 
intercourse. 


` Consent in Rape 


The first issue addressed by the Committee. is that of consent in the 
law of rape.?° It is primarily concerned to resolve whether and to what 
extent there should be liability for rape where the victim’s consent 
to intercourse is obtained by fraud or by threat. 


(A) Consent obtained by fraud 


(i) The present law. Originally the law of rape required that sexual 
intercourse occur against the will of the victim. This necessitated the 
use or threat of force or violence by the defendant and resistance by 
the victim. Once rape ceased to be a capital offence, however, the 
judges became willing to broaden its scope.** It was in Camplin *" 
that it was first suggested that rape could take place even though 
there was no force threatened or used provided that the victim did 
not consent to intercourse. It thus became rape to have intercourse 
with a sleeping woman," or one rendered insensible through drink.” 
It was-in this context that eventually under section 3 of the Criminal 
Law Amendment Act 1885 a man became liable for rape if he im- 
personated a woman’s husband and thereby obtained intercourse with 
her.”° His fraud is regarded as Vitiating the required consent. The only 
other circumstance in which fraud will vitiate consent is where there 
is-a fraud as to the nature of the act, a principle adumbrated in R. v. , 
Flattery * and R. v. Williams.” Thus, where a man induced a woman 
to submit to intercourse by pretending to perform a surgical opera- 
tion, he was convicted of rape.?*" 

(ii) The Committee's proposals. A minority of the Committee con- 

` siders that the law should remain as it is since “‘ the present is not the 
right time” for it to be narrowed. It urges that the desire for legal 
tidiness which prompts the majority proposal be resisted, and points 
out that there is no true consent to intercourse in the fraud cases. It 





14 It is accepted that to some extent the imbalance in aggressive capacity as well 
as physical strength is culturally induced. 

15 Discussed in paras. 20-25. 

16 Rape ceased to be a capital offence in 1841. For discussion of this development, 
see Koh, “ Consent in Sexual Offences ” [1968] Crim.L.R. 81. 

17 (1845) 1 Cox C.C. 220. 

18 R. v. Mayers (1872) 12 Cox C.C. 311. 

19 R. v. Camplin, supra, note 17. 

20 Re-enacted as s. 2 of the Sexual Offences Act 1956. Identical provisions are to 
be found elsewhere in the world, e.g. in California, Cal. Penal Code, s. 261 (1970), 
and in Canada, Canadian Criminal Code, s. 143. 

21 (1877) 2 Q.B.D. 410. 

22 [1923] 1 K.B. 340. 

23 R. v. Flattery, supra, note 21. 


VoL. 45 (4) ; 2 
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also stresses the importance of personality in sexual intercourse.” 
The wisdom of this argument will not be doubted here. 

The majority, however, whilst not in favour of a regression to the 
“against our will” criterion, advocates an erosion of the consent 
requirement. It proposes that it should cease to be rape where a 
victim’s consent to intercourse is obtained by fraud. Provided that the 
victim consents to the defendant’s penis entering her vagina, it should 
matter not that, owing to the defendant’s fraud, she is unaware of his 
true identity or of the true nature of the act.?° Instead, the defendant 
should be charged with procuring a woman by false pretences under 
section 2 (1) of the Sexual Offences Act 1956. The maximum penalty 
for this offence should be raised from two to five years’ imprison- 
ment.” (This may be contrasted with the maximum penalty for the 
crime of obtaining property by deception which is 10 years’ imprison- 
ment.) The reasons which the majority provides for its proposal are 
as follows : 


(1) “ We doubt whether many laymen would regard the examples we 
have given [of rape by fraud] as cases of rape ” 27 

Since the views of the layman on this matter are unknown and 
since no attempt was made to ascertain them, this argument would 
appear to be weak.?* Moreover it is unclear whether the Committee is 
referring to the layman’s view of what the law is or what it ought to 
be. If it is to the former, then in the interests of consistency the 
Committee ought to be as dismissive of this misunderstanding of the 
law as it is of lay discussion of rape which is based on a misunder- 
standing of the decision in Morgan.” If, on the other hand, the 
Committee is referring to the layman’s view of what the proper scope 
of the law should be, then one may equally conjecture that the views 
of the laywoman on the subject would support the status quo. 


(2) “ The distress which the victims of such frauds may suffer is ` . . 
not really comparable with the fear and shock that often accompanies 
true rape ” °° 

It was noted above that the Working Paper fails to include any 
preliminary discussion as to the kind of crime rape is. Yet it appears 
from the above quotation that the majority is in fact working on an 
unarticulated assumption as to its “true” nature. In view of its 
obvious significance, it is a pity that this assumption was not made 
explicit at the outset. Rape by fraud, it seems, is not true rape. True 
rape occasions fear and shock, not merely distress. This suggests 
that by true rape the majority has in mind a crime of violence in 
which force is threatened if not used. Yet there is a contradiction here. 
The Committee has defined rape as intercourse without the victim’s 





24 The minority view is set out in para. 25. EL 

25 Para. 24. For a contrasting approach see R. v. Olugboja [1981] 3 AIl E.R. 443. 

26 Para. 51. 27 Para. 24. 

28 The Oxford dictionary defines rape as forcible or fraudulent intercourse. This 
must be some indication of the community’s understanding of the concept. 

29 See para. 16. ; 30 Para. 24. 
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consent and not as intercourse against her will. There is no suggestion 

that it should cease to be rape where a man has intercourse with a 

sleeping or unconscious woman without her consent. Is it to be 

supposed that such an experience would frighten and shock the 

victim more than rape by fraud? If so, on what basis is this 
` supposition made? E 

Rape takes many forms and the reactions of' victims are likely to 
be correspondingly diverse. But the majority is surely wrong to 
suggest that victims of rape by fraud will not suffer fear and shock. 
It would be hard to envisage any other reaction on the part of the 
victims in the husband impersonation cases *+ upon discovering that 
strangers had entered their homes, their beds and their bodies. In the 
case of rape by fraud as to the nature of the act, since the victim is 
likely to be a young girl from a sheltered background, the outcome 
may be particularly grave. The shock and trauma which such a girl 
will experience upon discovering the truth, the fear of men which this 
betrayal of trust may engender and the long-term psychological 
damage to her, could well be at least as serious as that which befalls 
certain other rape victims. 

One fear which the victim of rape by fraud may have in common 
with other rape victims is the fear of pregnancy. At a later stage in 
the report, it is recommended that rape (vaginal penetration with the 
penis) should continue to be punishable with life imprisonment 
whereas oral intercourse without consent should remain an indecent 
assault punishable with a maximum of five years’ imprisonment. One 
reason provided for retaining a distinction between these two forms 
of conduct is that the former but not the latter carries with it the 
risk of pregnancy.*? If such store is set by this risk, then rape should 
surely include the case of a woman who is so deceived by a man that 
she does not realise that sexual intercourse is taking place and that she 
is running the risk of pregnancy. So too it should cover a woman who 
is tricked into exposing herself to the risk of pregnancy by someone 
who pretends to be her husband. . 


(3) The difficulty of distinguishing one type of fraud from another 

The majority can see no reason why “ one form of fraud should 
provide a defence and others not.” ** If there is liability for rape in 
the case of husband impersonation or a fraud as to the nature of the 
act, then it is argued, it is difficult to see why there should not be 
liability for rape where there is, for example, a fraud as to the 
defendant’s intentions with respect to marriage with the victim or 
providing, say, housing or giving her promotion. Since no satisfactory 
line can be drawn between one’ deception and another, the most 
expedient solution is to remove-fraud altogether from the law of 
rape." : 





31 See, e.g. R. v. Jackson (1822) Russ & Ry. 487 (C.C.R.) and R. v. Barrow 
(1868), 11 Cox C.C. 191. ` 
32 Para. 45. 38 Para. 22. 
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It is strange that the idea of distinguishing between different types 
of fraud should present a committee of lawyers with such difficulty, 
particularly since parallel distinctions are regularly drawn in many 
areas of law. It is submitted that the distinction which prevails in the 
law of rape between frauds as to identity and the nature of the act 
and other types of fraud is a perfectly tenable one. Moreover, as the 
following discussion will show, it has its counterpart in, for example, 
the law of contract and the law relating to nullity of marriage." 

(A) CONTRACT. In order to protect the interests of commercial con- 
venience, there is a very strong presumption that an apparent contract 
should be enforced. Thus fraud in itself is insufficient to render a 
contract void unless it leads to a particular kind of mistake on the 
part of one of the contracting parties. There is a clear similarity in 
the situations in which consent is considered to be nullified for the 
purposes of the law of contract and for the purposes of the law of 
rape. In both, a fraud leading to a mistake of identity will have this 
effect. Thus, for example, in Cundy v. Lindsay% a fraud on the 
part of one party to the contract which induced a mistake on the part 
of the other as to the former’s identity was held to render the contract 
void. Similarly, it has been said of the law of contract that “ mistake 
negatives consent where the parties are so much at cross-purposes 
that they do not reach agreement.” 3° Where a woman mistakenly 
believes that the defendant intends to perform a surgical operation 
upon her, when it is his intention to have sexual intercourse, it may 
indeed be said that the parties are fundamentally at cross-purposes. 
Moreover, in the law of contract, where there is a mistake as to the 
very nature of the transaction, the plea of non est factum is available 
which will render void the mistaken party’s consent to a deed or 
writing. 

(B) NULLITY OF MARRIAGE. Lack of consent probably rendered a 
marriage void at common law.” Fraud in itself was insufficient to 
affect the validity of a marriage unless it resulted in an operative 
mistake by one of the parties. There were only two kinds of mistake 
which were sufficient to render a marriage void for Jack of consent. 
Once again these bear a striking resemblance to the two fraudulently 
induced mistakes which at present vitiate consent for the purpose of 
rape. Where one party was mistaken as to the identity of the other 
party to the marriage or as to the nature of the ceremony, consent 
would be nullified.3# 





84 See also R. v. Secretary of State for the Home Department, ex parte Akhtar 
[1981] Q.B. 46; and R. v. Secretary of State for the Home Department, ex parte 
Mahmood [1981] Q.B. 58 for the application of a similar distinction in the context 
of immigration law. 35 (1878) 3 App.Cas. 459. 

86 G. H. Treitel, The Law of Contract (Sth ed., 1979), p. 208. This applies where 
one party knows that the other is mistaken: see for example Hartog v. Colin & 
Shields [1939] 3 All E.R. 566 and the discussion by J. P. Spencer in “ Signature, 
Consent and the Rule in L’Estrange v. Graucob” [1973] C.L.J. 104. 

37 See P. Bromley, Family Law (5th ed., 1976), p. 76. 

38 See, e.g. Valier v. Valier (1925) 133 L.T. 830. For a general discussion of such 
mistakes and their effect, see Bromley, op. cit. p. 88. a 
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The distinction between frauds as to identity and the nature of the 
act and other frauds operates: rather more successfully in rape than 
the equivalent distinctions have done in the two areas mentioned 
above. If mistake rendered a marriage void, this precluded the 
innocent party from ratifying it and permitted third parties to 
impeach it. Thus the law now provides that such marriages are 
voidable.** If mistake of identity renders a contract void rather than 


voidable, this may adversely affect the rights of bona fide third ~ 


parties. Moreover a mistake as to the identity of a party to a contract 
is not necessarily of fundamental significance to it and judicial 
attempts to distinguish cases in which it is from those in which it is 
not have proved to be less than satisfactory.*° None of these 
objections are of application to the present law of rape. 

The principle that consent must be a true consent is one that is 
firmly established in different areas of law. But it is to consent in a 
conceptually primitive sense that the committee would have us revert. 
If the majority is troubled by the difficulty of drawing the line 


between different types of fraud, then perhaps, in rape, fraud of any 


kind should be regarded as vitiating consent. A comparable result 
has been achieved in the law of burglary. Indeed, it could well be 
argued that since entering a woman’s body without her, true consent 
is at least as grave a matter as entering property without the true 
consent of the occupier, such an approach would be amply justified. 
The view taken here, however, is that the distinction which is 
presently drawn in the law of rape between different types of fraud 
is both coherent and familiar. Furthermore it accords with the 
principle of sexual choice for women as articulated above. For where 
a man perpetrates a fraud as to identify or as to the nature of the act, 
he deprives a woman of her right to choose whether and with whom 
to have sexual intercourse. The same is not true of the man who 
falsely assures a woman that he will love, marry, promote or house 
her if she has intercourse with him. However reprehensible his con- 
duct, it is sexual intercouse with him that he offers her. He has not 
deprived her of the right to choose whether to have intercourse with 
him or not. A woman’s right to choose when to have intercourse will 
be strengthened if the marital rape exemption is: abolished as 
proposed. It would be unfortunate therefore if the law were to regress 
on what is arguably the more fundamental matter of her right to 
choose with whom to have intercourse which the fraud provisions 
help to protect. : 

There is a need: for a rationalisation of the present law in two 
respects, however. First, in the law of contract where mistake vitiates 
consent it does so irrespective of whether it is induced by fraud or 
not. The same was true of mistakes in the law of nullity of marriage. 





39 The Nullity of Marriage Act 1971, s. 12 (e). 
40 See, e.g. Phillips v. Brooks [1919] 2 K.B. 243; Ingram v. Little [1961] 1 Q.B. 
31; Lewis v. Averay [1972] 1 Q.B. 198. 
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In the context of rape, there is some doubt as to whether a non- 
fraudulently induced mistake will suffice to vitiate consent. There 
appears to be no authority to the contrary and the Criminal Law 
Amendment Act 1885 which focused on husband impersonation did 
so in response to a line of cases in which that particular problem had 
arisen. Some clarification of this point is necessary and it is submitted 
that mistake unaccompanied by fraud should equally be regarded as 
vitiating consent. Secondly, the 1885 Act failed to cover any im- 
personators other than husband impersonators. It thus may be said to 
have assisted in the protection of a husband’s right to his own 
property. Retention of this provision in its present form would be 
particularly inapt if, as the majority recommends, the marital rape 
exemption which is based on a similar notion is abolished. Since 
“ Sexual intercourse is a relationship in which personality is 
supremely important,” it has been recommended that the law should 
extend to fiancé impersonation as well.4? The view taken here is that 
it should cover in addition cases where the victim mistakenly believes 
that the defendant is the man with whom she is cohabiting. But at 
this point, the line must be drawn. For if any mistake of identity were 
to vitiate consent, this could plunge the law of rape into the kind of 
complexity which has bedevilled the law of contract.‘ 


(B) Consent obtained by threat 


Under the present law, a man commits rape where he compels a 
woman to consent to sexual intercourse by threatening her with 
force. The Committee has considered whether intercourse obtained 
by threats of a different nature, for example, a threat to terminate a 
woman’s employment or to give information to the police about her 
husband, should also amount to rape.** It has unanimously recom- 
mended that the Jaw remain as it is and that such lesser threats con- 
tinue to be dealt with under section 2 of the Sexual Offences Act 
1956.4° It is submitted that this approach is the correct one. The 
distinction between threats of violence and lesser threats of the type 
mentioned above is best perceived in terms of the principle of sexual 
choice. Rape, it is submitted, should be confined to cases where the 
victim’s sexual choice is eliminated. The defendant who threatens his 
victim with violence denies her the choice of whether to have inter- 
course with him or not. He means to have intercourse with her in 
any event. Her choice lies between intercourse with violence or inter- 
course without it. In the unlikely event of a defendant inviting his 
victim to opt either for sexual intercourse with him or alternatively 
for a violent beating, her choice is similarly eliminated since there is 


41 See Smith and Hogan, Criminal Law (4th ed., 1978), p. 406. 

42 Smith and Hogan, op. cit. pp. 405 and 406. 

43 See supra, note 40. 

44 Para. 23. For a full discussion of different approaches to the problem of con- 
sent, see Glanville Williams, Textbook of Criminal Law (1978), pp. 504-549. 

45 Para. 24, 
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no way she can be sure that the violent assault will: not be accom- 
panied by forced sexual intercourse. On the other hand, where the 
threat is to terminate a woman’s employment, she is left with a 
choice, albeit an unpalatable one, as to whether to have intercourse 
with the defendant or not. In cases such as this where sexual choice 
remains but is unacceptably limited or confined, liability for an 
offence which is less serious than rape is appropriate. 


Marital Rape 


The Criminal Law Revision Committee went on to consider whether 
husbands should continue to be exempt from liability for rape of their 
wives.*° Under the present law, a man can be convicted of rape only 
if the sexual intercourse he has with a woman without her consent is 
unlawful.*7 Unlawful sexual intercourse means intercourse outside 
marriage. Husbands are thus for the most part exempt from liability 
for rape.*® This rule is said to originate from a statement by Hale that 
“ the husband cannot be guilty of rape committed by himself upon 
his lawful wife, for by their mutual matrimonial consent and contract. 
the wife hath given up herself in this kind unto her husband which 
she cannot retract.” + He can still, however, be prosecuted for assault 
or an offence against the person if he uses force or injures her.” 


The majority: proposal 

A majority of the Committee favours abolition of the marital rape 
exemption." It does not consider, however, that wives raped by their 
husbands should be treated in precisely the same way as other raped 
women. On the contrary, its view appears to be that “there are 
strong reasons for treating family law as the main protection for 





46 See paras. 28-43. During the passage of the Sexual Offences (Amendment) Act 
1976, the Home Secretary agreed to refer this question to the Committee. 

47 Sexual Offences Act 1976, s. 1 (1). 

48 A husband will be liable for rape of his wife if he has given an undertaking to 


the court not to molest her, or where an injunction to the same effect (R. v.. 


Steele (1977) 65 Cr.App.R. 22), a judicial separation (R. v. Clarke (1948) 33 
Cr.App.R. 216), or a decree nisi of divorce (R. v. O’Brien [1974] 3 All E.R. 663) 
have been obtained. 

49 1 P.C. 629. It is also noteworthy that until 1898 wives could not testify against 
husbands although there was a common law exception for physical assaults on the 
wife. 

50 R. v. Miller [1954] 2 Q.B. 282. Glanville Williams cites this case, op. cit. 
p. 195 for the proposition that a husband who has intercourse with his wife without 
her consent will be guilty of assault. But the case suggests that he will only be so 
liable if he uses additional force. 

51 This was the view of the Policy Advisory Committee which was set up by the 
Home Secretary in 1975 to assist the Criminal Law Revision Committee in its 
deliberations on sexual offences. Its members were drawn from many different fields 
and its advice was considered by the C.L.R.C. (para. 7) to be “ most valuable par- 
ticularly in relation to changes in moral and social attitudes towards some kinds of 
sexual acts.” The Policy Advisory Committee considered that marital rape was not 
a serious social problem. For a different perspective, see M. D. A. Freeman, “ But 
if you can’t rape your Wife, Whom can you Rape?” [1981] Family Law Quarterly 
1. 
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married women.” 5? It-is essentially for this reason that it recommends 
that a prerequisite for prosecution should be the consent of the 
Director of Public Prosecutions.** Opposition has been voiced to such 
a requirement on the ground that wives should be treated in the same 
way as other raped women and there should be a right to bring pri- 
vate prosecutions.** If the decision to prosecute were left with the 
police it is not clear that the number of prosecutions brought would 
be much greater. 

It has been suggested that the prosecution rate for rape is fairly 
high. Looking at the number of prosecutions brought by the police in 
terms of the number of offences cleared up; Walmsley concluded that 
in 1973 the prosecution rate was 81 per cent." However, it must be 
a cause of some concern that in approximately one-fifth of cases 
cleared up by the police no prosecution was brought. Moreover there 
is an obvious objection to assessing the prosecution rate in this way. 
Negative police attitudes will ensure that many offences are filtered 
out and are not cleared up or are not perceived to have been cleared 
up."® 

According to Smart, for the period 1969-74, the percentage of rapes 
known to the police resulting in court proceedings was only 53-2 per 
cent.” This figure was obtained by taking the number of males 
proceeded against for rape as a percentage of the number of offences 
of rape known to the police. Applying this method for the period 
1969-79, the percentage drops to 51-56 per cent. However, this fails 
to take into account the fact that more than one male may have 
been involved in the same offence. In 1973 for example, 38 per cent. 
of all men convicted of rape had taken part in a multiple rape. This 
figure represents 123 men who were involved in multiple rape against 
45 victims.” Thus the percentage of rape offences known to the police 
in which prosecutions were brought is in fact likely to have been even 
lower in each period. 


The minority proposal 


A minority of the Committee favours retaining the marital rape 
exemption on several grounds which may be summarised as follows: 
(1) The criminal law is not the best instrument for dealing with 
family matters "° : 





52 Para. 31. 

53 Para. 42. 

54 See, e.g. R. Hall, S. James and J. Kertesz, The Rapist Who Pays the Rent 
(1981). 

55 R. Walmsley, “ Prosecution Rates, Sentencing Practice and Maximum Penalties 
for Sexual Offences ” in Sex Offenders in the Criminal Justice System, ed. D. J. 
West, Cropwood Conference Series No. 12 (Cambridge Institute of Criminology, 
1980). 

56 In 1973, 23 per cent. of rape offences known to the police were not cleared up: 
Criminal Statistics for England and Wales, Cmnd. 5677 (1974). For the definition of 
a cleared up offence, see ibid. Chap. 3, para. 3.1. See also note 1 infra. 

87 Smart, op. cit. p. 118. 

58 See R. Walmsley and K. White, Sexual Offences, Consent & Sentencing, Home 
Office Research Study No. 54 (1979), p. 22. 59 See para. 33. 
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There is substantial common ground between the majority and the 
minority on the issue of marital rape. Both place heavy emphasis on 
the interests of the family as against those of the wife, but whereas the 
majority is satisfied that the D.P.P. can safeguard these interests, 
the minority is not. It believes that no good would come to -children, 
husband or wife if she were given the protection of the criminal law. 
If a wife reported the matter to the police, her children “ might resent 
what she had done to their father.” 6 Her husband would have to 
face questioning which would be “ greatly resented ” by him.*? In 
the contortion of such reasoning, it is easy to lose sight of who has 
done what to whom and who in fact is the guilty party. 

There is further concern lest the impetuous conduct of the wife in 
reporting the matter should impede reconciliation. It is considered 
that in the last resort it is to civil remedies that she should have 
recourse. But the assumption that reconciliation is a desirable goal 
in situations of this kind must be queried. There is no reason for the 
law to seek to encourage a woman to reconcile with a violent and 
sexually brutal man. Wives prepared to report marital rape to the 
police may well have husbands who fall into this category.*? 

The dangers to which the minority refer currently exist under 
the present Jaw. A husband who rapes his wife can be prosecuted for 
assault or an offence against the person if he uses force or injures 
her. Therefore a wife can, in most instances, invoke the criminal 
process at the moment with the same possibility of offending hus- 
band and children and hindering reconciliation. Moreover the 
present law applies to unmarried couples who also have families. 


(2) Proof of the offence would be difficult to acquire 

It is of course true, that evidence will be difficult to acquire in 
cases of marital rape. It does not follow from this that marital rape 
should not be a crime. There are many crimes which are hard to 
prove but they remain nonetheless crimes. It is no easier for evidence 
to be obtained where a man is cohabiting with a woman, yet rape is 
a crime in these circumstances. 


(3) There may be a time Jag between the occasion of the alleged rape 
and the reporting of it to the police. This will exacerbate the problem 
of deciding whether or not to prosecute €? : 

There is often a time lag between the commission of any rape and 
its reporting since the victim may have considerable misgivings about 
doing so. This is a factor which the police are used to taking into 
account and the D.P.P. should have no difficulty in weighing it in the 
balance along with many other factors. 

In the light of the weakness of the minority argument, it is hard 
to resist the conclusion of the majority of the Committee and of the 
a a E N C E 


80 Ibid. italics added. 
61 Ibid. - 
62 For the connection between wife-battering and marital rape, see M. D. A. 
Freeman, note 51, supra. . à - 
63 Para 36. 
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Policy Advisory Committee °‘ that the marital rape exemption should 
be abolished. The view taken here is’ that the principle of sexual 
choice ought not to cease to apply once the marriage vows are taken. 
A married woman should be as free as her unmarried counterpart to 
determine whether and when to have sexual intercourse. Abolition 
of the exemption has already taken place in many other countries.°° 
In September 1980, the Israeli Supreme Court held that a Jewish 
husband resident in Israel can be convicted of raping his wife and 
that the English common law rule should no longer apply. The words 
of Justice Bechor who gave the judgment of the court bear repeti- 
tion: “ English common law holds that a woman must submit herself 
totally to her husband.** This is an outrage to human conscience and 
reason in an enlightened country in our time.®” 


Ramifications of the majority proposal on marital rape 


Rape is not the only sexual offence to be confined to intercourse 
outside marriage. The crimes of procuring a woman by threats or 
false pretences °* and administering drugs to obtain intercourse are 
similarly restricted. A majority of the Committee believes that these 
crimes should remain in use as “‘ fall-back” provisions where rape 
cannot be charged.”° If this is the case then consideration ought to 
have been given to whether husbands should continue to be exempt 
from these crimes as well.?+ There seems to be no logical reason why 
they should be. A married woman should be as protected against 
encroachments upon and limitations of her right freely to choose 
when to have intercourse as her unmarried counterpart.’* She should 
be able to exercise that choice free of the influence of drugs, threats 
or false pretences. Under the Committee’s proposals, rape would con- 
tinue to cover intercourse obtained by “threats of force” but the 
precise ambit of this phrase is unclear. It has been suggested that it 
probably covers threats of force against children but this is not 
certain.”® Nor is it at-all clear that threats of serious criminal damage 
are sufficient. If, for example, a man threatens to devastate or destroy 
the matrimonial home if his wife refuses him intercourse, it should be 


64 See supra, note 51. 

65 There is no exemption in Sweden, Norway or Denmark, U.S.S.R., Czecho- 
slovakia or Poland. In two states of the U.S.A. (New Jersey and Oregon), legislation 
has been passed abolishing the exemption. See M. D. A. Freeman, loc. cit. note 51 
supra, at pp. 21-28. 

66 But this is subject to R. v. Miller, note 50, supra. 

67 The case was reported in the Jerusalem Post, International Edition of Sep- 
tember 28-October 4, 1980. For further discussion of it, see “ A Wife’s Right to 
Say No ” (1981) 55 Australian L.J. 59. i 
' 68 Sexual Offences Act 1956, s. 2 (1). See R. v. Chapman [1959] 1 Q.B. 100. 

69 Sexual Offences Act 1956, s. 4 (1). 

70 See para. 51. 

T1 The Committee does in para. 52 recommend an expansion of s. 4 to protect 
males as well as females and to cover all sexual acts, including homosexual ones. 

72 See the section “ Consent obtained by threat,” supra. 

73 See Glanville Williams, op. cit. p. 507. But not, it seems, a threat of violence to 
a woman’s boyfriend. See Tom Harper (1981) 131 New L.J. 791. 
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possible to prosecute him for obtaining intercourse by threats if rape 
cannot be charged. A requirement of the D.P.P.’s consent to prose- 
cutions under these provisions might help to allay the inevitable 
fears which such a change in the law would arouse, but would be 
open to the objections mentioned above.”* 


Should the Concept of Rape be Widened ? 


The last three questions posed by the Committee may be considered . 
together. It asks whether the definition of sexual intercourse for the 
purpose of the law of rape should be extended to cover oral and anal 
intercourse without consent and vaginal penetration otherwise than 
with the penis.”® 


(i) The existing law and the Committee’s proposal 


The present definition of sexual intercourse in rape is vaginal pene- 
tration by the penis.”* The Committee unanimously proposes that this 
definition be retained and that the law should not be extended in the 
manner suggested above. Instead, it recommends that the penalty for 
the crime of indecent assault which now covers oral intercourse with- 
out consent and vaginal penetration otherwise than with the penis, be 
raised from two to five years.” 7 


(ii) Reasons for the Committee's proposals 


The Committee argues in favour of the present law on two 
grounds: 


(1) “ The concept of rape, as a distinct form of criminal misconduct 
is well established in popular thought and AEAT to a distinctive 
form of wrongdoing i 

The Committee is here quoting the Heilbron ‘Committee 7° and 
- appears to be saying that if the public thinks that a particular law 
covers certain activities and in fact it does cover these activities, then 
it should for that reason continue to cover only those activities. 
Quite apart from the limitations on law reform in general which such 
an argument would appear to justify, if the views of the public are 
of any significance at all in this context, then it must be its view of 
what the law ought to be rather than what it is. Furthermore the 
committee does not in fact know how the public perceives the ambit 
of the law of rape, nor did it attempt to find out. 


(2) “ The risk of pregnancy is a further and important distinguishing 
characteristic of rape ” 8° 





74 See the section “‘ The majority proposal,” supra. 

75 Para, 19. 

76 See now on this, R. v. O'Sullivan [1981] Com R. 406. The emission of seed 
is not required: Sexual Offences Act 1956, s. 44. 

17 Para. 46. - 78 Para. 45. 

19 Report of the nee Group on the Law of Rape (the Heilbron Committee), 
Cmnd. 6352 (1975), para. 80. 80 Para. 45, 


412 THE MODERN LAW REVIEW [Vol]. 45 


Undoubtedly vaginal penetration with a penis may lead to pregnancy 
which cannot be said of the other forms of sexual assault at issue. 
However the fact that pre-pubertal, menopausal, sterilised and in- 
fertile women as well as those who practice contraception are all 
covered by the law of rape suggests that this distinction is not of 
overriding significance. Something more than protection from preg- 
nancy is clearly at the root of the law of rape. But, as mentioned 
above, the Committee never did consider what the function and 
purpose of the law of rape has been, is or should be. 

Historically, the law of rape was concerned not with impregnation 
but with theft of virginity.*+ It was preoccupied with the protection of 
propertied virgins from rape, abduction and forced marriage. This 
would explain why rape is confined to vaginal penetration with the 
penis. Since today it is not virginity but sexual choice which the law 
of rape must seek to protect,®? there is no clear reason why other 
forms of sexual attack of equal seriousness should not come within its 
ambit. The view taken here, however, is that it matters little whether 
sexual assaults of the type in question are subsumed under the 
heading of rape or not provided that they are treated by the criminal 
law with the appropriate degree of gravity. At the moment, buggery 
of a man or a woman is punishable with a maximum of life 
imprisonment.®* The seriousness of this offence is thus fully recognised 
but this is not the case with respect to oral intercourse or vaginal 
penetration otherwise than with the penis. Yet the latter involves an 
act of sadism which is likely to cause the victim far greater pain and 
physical damage than rape itself.** Indeed the perversion inherent in 
both kinds of attack is likely to distress and degrade the victim more 
severely than an act of rape. The Committee’s evaluation of the 
seriousness of these offences is not wholly consistent. In the context 
of consensual sexual activity with a girl under the age of 16, it states: 
“ Most of us think that acts such as oral sex are extremely serious 
(perhaps more likely to disturb a young girl meeting them for the 
first time than ordinary sexual intercourse).®°° If oral sex is more dis- 
turbing than ordinary sexual intercourse, then non-consensual oral 
sex must be more disturbing than rape. Yet the Committee recom- 
mends that rape of a woman of any age should continue to be punish- 
able with a maximum of life imprisonment, whereas a sexual assault 
involving oral sex upon a woman of any age should be punishable 
with no more than five years. Moreover, the Committee trivialises 


81 See Bracton, The Laws and Customs of England, Vol. II, Fo. 147 (“' An appeal 
concerning the rape of virgins ”), and the discussion in S. Brownmiller, Against Our 
Will (1976), pp. 23-30. 

82 See the section “ Objectives of the law of rape,” supra. 

83 Sexual Offences Act 1967, s. 3. 

84 Although in theory it is possible in such cases to charge the defendant with an 
offence against the person rather than an indecent assault, in practice, as the Com- 
antee points out in para. 58, this is often impossible because of the difficulty of 
proof. 

85 Para. 86. 
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this conduct by insisting that it continue to be categorised as an 
indecent assault despite the fact that the latter covers a multitude of 
minor sins. 

The Committee’s approach may be contrasted with that of the Law 
Reform Commission of Canada. In its Report on Sexual Offences, it 
states : 

. the existing definition of rape covers only vaginal penetra- 
tion. In the Commission’s opinion all acts of penetration, 
.vaginal, oral or anal and all acts of sexual aggression regardless 
of form should come within the same scope of legal sanction, 
since they all constitute severe violations of the integrity of the 
person, violations which society cannot and must not tolerate. 
The definition should thus be extended to those other acts.” 88 


It proposes a maximum of 10 years imprisonment for conduct of 
this nature. Similarly in South Australia the introduction of the penis 
into the mouth of another is now classified as rape and is punishable 
with a maximum of life imprisonment.®? 


Strengthening the Law of Rape 


The Committee concludes its deliberations on rape with a cursory 
comment on certain suggestions for strengthening the law. 


(i) Convictions and acquittals for rape 


Three proposals aimed at strengthening the law of rape were made 
to the Committee on the ground that “ too many defendants who are 
guilty get acquitted. ” 88 This proposition is hard to establish con- 
clusively. 

It is certainly true that rape has a lower conviction rate than many 
other offences.®* It does not necessarily follow from this, however, that 
guilty men are being acquitted. In a recent study, Soothill, Way and 
Gibbens attempted to assess whether there is any evidence to suggest 
that the rape acquittal rate is too high. They considered that it 
would be of some interest in this regard to examine the previous as 
well as the subsequent record of men acquitted of rape to ascertain 





86 Law Reform Commission of Canada, Report on Sexual Offences (1978), p. 12. 
_The Commission recommends the abolition of the crime of rape and its substitution 
by two new offences to be named sexual interference (punishable with five years 
maximum) and sexual aggression (10 years maximum). 

87 The Criminal Law Consolidation Act (Amendment) Act 1976, s. 3. This section 
also provides that the definition of sexual intercourse for the purposes of the crime 
of rapé shall include an act of buggery. Rape is thus perceived as a sexual attack 
which takes the form of penetration. 

88 Para. 47. : 

89 For a comparison of rape convictions with convictions for assault, see C. Smart, 
Women, Crime and Criminology (1976), p. 118. For a comparison of rape convictions 
with convictions for other sexual offences, see Sexual Offences, Consent and Sen- 
tencing, Home Office Research Study No. 54 (1979), p. 59. The acquittal rate for 
rape may be increasing. Soothill et al. point out that in 1961 there were no pro- 
ceedings or an acquittal in 22-2 per cent. of cases tried in the Crown Court. This 
rose to 27:1 per cent. in 1977: “Rape Acquittals ” (1980) 43 M.L.R. 159, 160. 

60 Soothill, loc. cit. 5 
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whether they had convictions for rape or similar types of offence 
-and to compare these results with similar findings for men convicted 
of rape. Their research is of particular interest when juxtaposed to 
Zander’s 1974 study of professional criminals.” In Zander’s sample 
which covered a range of offenders, a significantly higher proportion 
of those convicted had previous convictions than of those acquitted. 
But Soothill et al., taking the year 1961, found that the previous con- 
viction rate of those acquitted and convicted of rape was not 
markedly different. Furthermore a higher percentage of those 
acquitted (27 per cent.) than of those convicted (24 per cent.) had 
previous convictions for offences of a broadly similar nature to rape, 
namely offences of sex or violence. Zander went on to show that the 
worse the record, the lower the acquittal rate. The authors attempted 
‘to assess whether a modification of Zander’s rule operates so far as 
rape is concerned, that is, the worse the previous record for similar 
types of offence, the lower the acquittal rate. They followed Zander’s 
procedure of assigning each defendant with a criminal record a grade 
of seriousness on a scale from 1—4 (4 being the most serious).°? They 
_ found that “ for the more:serious categories (ie. 2, 3, 4) there are in 
each case a higher proportion acquitted if there are prior convictions 
for sex or violence than for other offences (e.g. for category 4, 21 
per cent. are acquitted where there is at least one prior conviction for 
sex or violence, but only 5 per cent. are acquitted where there are 
“other” types of prior conviction only). The authors comment, 
“ one can quite understand that this is a possible source of police 
disquiet for it would appear that a high proportion . . . of men with 
prior convictions for sex or violence are being acquitted of rape.” °t 
A further finding is that of those acquitted of rape, 36 per cent. had 
a subsequent conviction for a sexual or violent offence as against 
27 per cent. of those convicted. The authors comment, “* This type of 
evidence could be thought to justify some of the police disquiet about 
high acquittal rates for just over a third of this rape acquittal group 
subsequently came before the courts for behaviour which has some 
general similarity.” 

But the temptation to conclude that some men acquitted of rape 
ought not to have been, is resisted by the authors on several grounds. 
They point out first that of 16 men in the sample who were 





91 M. Zander, “ Are Too Many Professional Criminals Avoiding Conviction? ” 
(1974) 37 M.L.R. 28. . 

92 Grade 1 was for offenders whose records were very minor. Grade 2 was for 
magistrates’ court cases which had involved minor custodial penalties and for 
offenders who had a considerable number of offences tried summarily without 
custodial penalties. Grade 3 was for offenders with prison sentences between three 
months and one year or approved school sentences, or with offences tried before 
higher courts whether or not with custodial penalties, or with large numbers of 
more or less minor offences not involving major custodial penalties. Grade 4 was for 
defendants with Borstal sentences or prison sentences of over one year. Zander, loc. 
cit. p. 35. 

98 (1980) 43 M.L.R. at p. 166. : 

94 Ibid. 88 At p. 168. 
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acquitted of rape and had previous convictions for sex or violence, - 


only one subsequently committed rape and only two indecent 
assault.°° On the other hand it is also worth noting that a further 
50 per cent. of them had subsequent convictions for crimes of 
violence. Secondly, they argue that a high acquittal rate amongst 
men charged with rape-who have previous convictions for sex and 
violence is not surprising, since, because of their records, these men 
were more likely to have been charged in the first place.°’ However, 
it is true of most offences that people with records are more likely to 
be charged. The question is therefore, whether defendants charged 
with other crimes and with a background of similar offences have 
an equally high acquittal rate. 

The authors further argue that some of the acquittals might have 
arisen because the police were cajoled by the victim into bringing a 
prosecution which ought never to have taken place.°* They provide 
no evidence to support this hypothesis. By way of substitute, they 
regale the reader with a melodramatic account of a case (no details 
of when and where it arose provided) involving a woman who 
bullied the police into bringing a prosecution against the wrong 
person.” This tale, however, has nothing whatever to do with any 
of the victims involved in the survey. Moreover the chances of this 
scenario occurring must be said to be slim indeed. Victims of rape 
frequently find that they are treated with disbelief if not hostility by 
the police who are often reluctant to prosecute in these cases. It is 
common knowledge that because of police attitudes, victims fail to 
report rapes. The authors are adding a new variation to a miso- 
gynistic theme. The rape victim is not merely a fantasist and a liar, 
she may also be a bully, too intimidating for the police to resist. 
The argument fails to convince. 

Whatever weight is attached to the authors’ own reservations 
about the implications of their findings, there are two criticisms 
which must be levelled at this study. First the numbers involved are 
very small. In 1961 only 266 rape cases were dealt with in the 
higher courts, a figure which has more than doubled in recent years. 
The study focuses in particular on the previous record for similar 
offences to rape of men acquitted of rape. But only 35 of the 59 
acquittals had a previous record? and of these only 16 had convic- 
tions for an offence involving sex or violence.* Secondly there is a 


way in which this study can be misleading. The authors state, “at . 


least one wants to consider whether a modification of Zander’s rule 


96 At p. 169. 

97 Ibid. 

8 At p. 170. 

99 Ibid. - d 

1 Richard Wright notes that În the course of his research into rape at least one 
police official at each of the constabularies he visited offered him the adage, “ You 

can’t stick a truncheon in a moving pint glass,” i.e. there is no such thing as rape: 

“ Rape & Physical Violence ” in West op. cif. pp. 100, 112. 

2 See p.: 162. 

2 See p. 165. 
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operates—that is, the worse the previous record for similar types 
of offence, the lower the acquittal rate.” * In other words they sug- 
gest that it is desirable to evaluate the seriousness of the previous 
record for similar offences. However, the authors do not do what 
they appear to set out to do. They merely grade according to Zander’s 
grading system * each man with a previous record of convictions. 
We are told that 21 per cent. of those in Grade 4 who were acquitted 
of rape have a previous record of sex or violence offences. A 
reader would be forgiven for concluding that since Grade 4 covers 
the most serious offenders, the 21 per cent. mentioned have com- 
mitted extremely grave sex or violence offences. But this of course 
is not necessarily the case at all. On the contrary, the sex or violence 
offence in question may have been of the most trivial nature leading 
to a minimum penalty. For in order to be classified as Grade 4, a 
defendant has to have a borstal sentence or prison sentence of over 
one year for any crime. In other words the grading of the defendants 
in no sense indicates the seriousness of the convictions for the sex 
or violence offences concerned. Thus a defendant with a 10 year 
sentence for handling and a small fine for living off immoral earn- 
ings will be classified as Grade 4. The acquittal for rape of such a 
defendant may be thought to be of limited significance. We are 
further informed that of the seven acquittals with a previous convic- 
tion for a sex offence, one was convicted of rape, one of indecent 
assault on a female, two of unlawful sexual intercourse, one of 
soliciting children for criminal purposes, indecent exposure and 
persistently importuning and two of living off immoral earnings.” 
These are described by the authors as “ mostly the more aggressive 
types of sexual offence.” However, neither living off immoral earn- 
ings, nor unlawful sexual intercourse necessarily involve aggression 
and these examples account for four out of the seven cases! 

The work of Soothill et al. does not establish that too many rapists 
are being acquitted. But their findings, together with the consistently 
low conviction rate for rapé, the special rules of evidence which 
favour the defendant in rape cases and the denigration of the rape 
victim which our culture sustains, are all part of a picture which 
suggests that this is highly likely to be the case. It is, however, doubt- 
ful whether the suggestions made to the Committee for improving 
the conviction rate would in fact do so to any great degree. 


(ii) Proposals for strengthening the law 

(a) Disclosure of previous convictions of the accused. It was 
proposed to the Committee that an exception should be made in the 
case. of rape to allow previous convictions of the defendant for rape 
or indecent assault to be disclosed in court. Professor Glanville 
Williams was the only member of the Committee to support the 


4 At p. 165. Italics added. 
5 See supra, note 92. 6 At p. 166. 
7 At p. 165. -8 Para 47. 


July 1982] TOWARDS A MODERN LAW OF RAPE 417 


proposal. The majority doubted whether there would be many 
defendants charged with rape who did have previous convictions 
or previous acquittals for that offence.* The Soothill research *° lends 
some support to this view and suggests that this proposal if imple- 
mented would be of small significance. For of the 59 defendants 
acquitted of rape in 1961 only one had a previous conviction for 
rape and one a previous conviction for indecent assault.’ 


(b) Modification of the corroboration requirement. The second 
proposal for strengthening the law of rape is that there should be 
some modification of the existing corroboration requirement. 


(1) THE PRESENT LAW REGARDING CORROBORATION. It is a rule of law 
that a judge must give to the jury in a rape trial a warning that it is 
dangerous to convict on the evidence of the victim unless it is 
corroborated. Provided that the warning is administered, a conviction 
cannot be quashed merely because of absence of corroboration but 
where the warning is not administered, even if there is corroboration, 
the conviction will be quashed subject to the application of the 
proviso to section 2 (1) of the Criminal Appeal Act 1968. 


(2) ARGUMENTS IN FAVOUR OF THE ABOLITION OF THE CORROBORA- 
TION REQUIREMENT.?? For most other crimes, the word of the victim 
is sufficient evidence to sustain a conviction. There are two main 
grounds on which it is argued that the same should be true of rape. 
First it is said that the alleged justification for the rule is without 
foundation, secondly that the rule inhibits the conviction of rapists. 

The principal justification for the corroboration rule is that women 
have a tendency to make false allegations of rape. To counter this 
men accused of rape must have protection over and above that 
which is afforded to most defendants. This assumption may be 
challenged on several grounds. First, the many disincentives to 
prosecute which the system currently affords the victim of rape 
might be thought to be sufficient to deter false allegations. Secondly, 
false accusations may be made in other crimes apart from sexual 
ones. Thirdly, the trial process and the cross-examination of the 
victim should be sufficient as it is with other crimes to detect false- 
hood. Fourthly, the final speech of defending counsel should be 
adequate without the need for a further warning by the judge. 
Finally this justification is based on prejudice not, on fact. Under- 
lying it is the folkloric assumption that women are ~by nature pecu- 
liarly prone to malice and mendacity and particularly ‘adept at 
concealing it. 

There are several ways in which the corroboration requirement 
impedes the conviction of rapists. For example, where the defendant 





® Para. 48. 

10 Supra, note 86. 

11 At p. 165. 
. 12 See on this, “The Rape Corroboration Requirement: Repeal Not Reform ” 
(1971) 81 Yale LJ. 1365. For the traditional defence of the requirement, see 
Glanville Williams, “ Corroboration—Sexual Cases ” [1962] Crim.L.R. 662. - 
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asserts that the victim consented to intercourse, her claim to the 
contrary will be sufficiently corroborated if, for example, she can 
adduce evidence of injury or if she arrives at the police station in a 
state of dishevelment with her clothes torn or dirtied. In a recent 
study by R. Wright, however, it was found that a high proportion 
of rape victims were subjected to rough treatment and/or threats 
of violence or death but were not in fact physically injured. More- 
over the natural reaction of many women after a rape is to return 
home, wash and change their clothing before reporting the matter 
to the police. Thus in many cases the prosecution is unable to furnish 
the requisite corroborating evidence. The lack of it will also influence 
the decision to prosecute. This accounts to some extent for the 
marked discrepancy between the number of reported rapes and the 
number of prosecutions brought by the police. 


(3) THE COMMITTEE’S RECOMMENDATION. The Committee does little 
more than trivialise the objections to the corroboration rule. It states, 
“ We appreciate that the victim of rape may find it offensive to hear 
a judge directing a jury that it would be dangerous to convict on 
her uncorroborated evidence.” 14 There is rather more to it than that. 
It then rehearses the familiar justification for the rule—‘‘Occasion- 
ally false allegations of rape are made vindictively ” 1"—and recom- 
mends, as it did eight years previously, that the requirement be 
retained subject to a minor modification in the wording of the 
judge’s direction. He should warn the jury “ of the special need for 
caution ” rather than the ‘‘ danger ” of convicting without corrobora- 
tion.?° 

It must be regretted that an opportunity to re-examine one of the 
most important and controversial issues in the law of rape has been 
missed. Although the corroboration rule was discussed in the Com- 
mittee’s Report on Evidence, it is only in the context of a full scale 
discussion of rape that its implications can be fully appreciated. 
Abolition of the rule would not in the short term dramatically affect 
conviction rates since the reluctance to convict in the absence of 
corroboration would persist.” But abolition is a vital step towards 
dismantling the derogatory stereotype of the rape victim which is a 
significant stumbling block for the prosecution. Furthermore the 
rule is in itself an insult to all women and for that reason alone 
should be abolished. 


(c) Introduction of a two-tier offence of rape. It was sug- 
gested to the Committee that rape should be divided into two cate- 
gories. The first would cover rape with violeace or by a stranger with 
threats of violence and would continue to be punishable with a 


18 “ Rape and Physical Violence ” in West, op. cit. p. 100. 

14 Para. 49. 

18 Ibid. 

16 Criminal Law Revision Committee, Eleventh Report, Evidence (General), 
Cmnd. 4991 (1972), para. 188. 

17 See (1971) 81 Yale L.J. at pp. 1382-1384. 
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maximum of life imprisonment. All other rapes would fall into the 
second category for which the maximum penalty would be three 
years’ imprisonment, two years less than the recommended penalty 
for indecent assault.*8 The object of introducing the second category 
would be to secure the conviction of young men whom juries are 
presently reluctant to convict because of their previous good character 
or because the woman is considered to have been in some way to 
blame for what happened, “ as where she has not objected to some 
degree of sexual familiarity or has agreed to go to a quiet place 
with someone whom she does not know.” ?® This proposal would 
undermine a woman’s right to choose whether to have sexual inter- 
course no matter what the circumstances and would condone in 
some measure the conduct of a man who denies her that choice. 
Furthermore there is no guarantee that a two-tier offence would 
produce the desired increase in the conviction rate. Certainly unless 
the new offence were renamed the stigma of rape would still attach 
to the defendant so that the jury might remain reluctant to convict 
for that reason. But to rename it would in itself be a significant and 
controversial step to take. For it is one thing to assert that there 
are different degrees of rape, quite another to delete certain conduct 
from the category of rape altogether. Overall there seems little to be 
said for this proposal and the Committee’s rejection of it is to be 
welcomed. 


Conclusion 


The vital importance of the issues broached by the Criminal Law 
Revision Committee in its review of the law of rape cannot, it is 
submitted, be over-emphasised. It is of course true that, for example, 
few cases of rape by fraud ever arise, few prosecutions for marital 
rape will occur if the law is changed, and whether the corroboration 
. requirement remains or is abolished may not, for the time being, 
affect the outcome of many rape trials. Yet the law in each of these 
areas is of crucial symbolic significance. For the law must be seen to 
uphold the principles of freedom of choice to sexual intercourse for 
women and equality between husbands and wives. It must be seen to 
set its face against derogatory assumptions about women which sus- 
tain and encourage violence against them. Without substantial 
amendment to the proposals of the Committee as they now stand, 
however, these ends will not be realised. 
JENNIFER TEMKIN * 





18 Para. 50. 

19 Para. 47. : 

* Lecturer in Law, London School of Economics and Political Science, University 
of London. The author is indebted for their comments on this article to Heather 
Rogers and Andrew Nicol. 
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Law COMMISSION REPORTS ON THE FINANCIAL CONSEQUENCES 
OF DIVORCE 


Tr seems to be the destiny of English family law reform to proceed 
in piece-meal fashion. The English and Scottish Law Commissions 
have almost simultaneously published reports on financial provision 
on divorce. The Scottish Report offers a complete, systematic 
review of financial and property adjustment, not only on divorce, 
but also during marriage, and attempts a principled, integrated 
response. The English Report cannot be fully understood without 
reference to earlier reports on family property,? the Discussion Paper 
issued in 1980% and possibly the Report concerning magistrates’ 
courts proceedings.‘ It is not surprising that the result of considering 
different aspects of the question at different times, by different 
Commissioners, is less than wholly satisfying. 

The Scottish Report ranges widely and no attempt will be made 
here to provide a complete summary of its recommendations. Rather, 
I will try to point up the most important differences which will 
underlie the strategies of English and Scots Jaw in dealing with 
financial and property questions on divorce should each of the 
reports be substantially implemented. 

The extent to which systems of deferred sharing of family acquests 
have spread from the Scandinavian countries, through western 
Europe and North America to as far away as New Zealand is 
remarkable. England and Australia remain the only substantial 
common law jurisdictions to have resisted this tide, and the Scottish 
Commission wishes to go along with it. It therefore recommends a 
general principle of equal sharing of the net value of matrimonial 
property, which is defined as property belonging to either or both 
parties at the date of final separation which was acquired (otherwise 
than from a third party by gift or succession) (i) before marriage 
for use as the joint residence (including furniture or equipment 
therefor), and (ii) after the marriage. Importantly, rights or interests 
under life policies or pension schemes accrued between the marriage 





1 The Law Commission, Family Law: The Financial Consequences of Divorce, 
Law Com. No. 112 (December 1981); Scottish Law Commission, Family Law: 
Report on Aliment and Financial Provision, Scot. Law Com. No. 67 (November 
1981). 

2 The Law Commission, Family Law: First Report on Family Property: A New 
Approach, Law Com. No. 52 (1973); The Law Commission, Family Law: Third 
Report on Family Property: The Matrimonial Home (Co-ownership and Occupation 
Rights) and Household Goods, Law Com. No. 86 (1978). 

3 The Law Commission, Family Law: The Financial Consequences of Divorce: 
The Basic Policy, Law Com. No. 103 (1980). 

4 The Law Commission, Family Law: Report on Matrimonial Proceedings in 
Magistrates’ Courts, Law Com. No. 77 (1976). 
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and final separation are included.” Business property is included, 
and the Commission might like to consider how far it is prepared 
to contemplate lifting the corporate veil to reach otherwise qualified 
assets (see Ontario Family Law Reform Act 1978, s. 3 (b) (ii)) and 
the extent to which goodwill should be included. Special circum- 
stances (I will return to this) are specified which may justify 
departure from the equality principle.® 

The partnership principle rests upon an ideology, shared by 
most married people (as a survey requested by the Commission,’ 
and others, have shown) that family property is “ ours’ and should 
be equally divided on dissolution. But its value (as the Commission 
recognised) should not: be pushed too far. The property survey 
confirmed what was already well appreciated,® that for the vast 
majority of people, capital assets are too insignificant to make an 
effective contribution to their post-divorce lives (and this may be 
even more true for the divorcing population). Their most valuable 
asset (and security for the future) is the earning capacity of both 
or either of them, but this does not count as matrimonial property. 
As for those (mostly men) who stand to lose significantly on equal 
division of assets, we do not yet know how frequently they will 
come to contract out of the partnership principle (as all systems, 
including that proposed for Scotland, allow) or even evade it alto- 
gether by avoiding marriage. Perhaps this pattern has started already 
in Sweden and West Germany. 

So it is necessary to provide other principles of resource distribu- 
tion. The Commission provides four. The court can assess a spouse’s 
contributions (financial or otherwise) to the marriage and evaluate 
disadvantages incurred on entering it and, if these are not fairly 
recognised by asset sharing, make an additional award for financial 
provision. But the great merit of the partnership principle is that the 
rule of equality avoids such speculative assessments. Should not this 
apply here too? Take the case (posed by the Commission) ° of “ the 
well-qualified woman who married, say, 20 or 30 years ago and gave 
up her own career prospects, perhaps with the encouragement or 
passive approval of her husband, in order to look after and bring up 
the family.” Does not the partnership principle require equal sharing 
of the risks of break-down, as well as assets, and, if this is so, does 
it not mean that, by sharing in her former husband’s income after 
divorce, she should be enabled to reduce the consequences to her 
of the impairment of her earning capacity? If not, the risk of child 
care falls disproportionately on her. Yet another principle enunciated 
by the Commission is that of fair provision for adjustment to inde- 
pendence for a maximum of three years. But, if a spouse is divorced 





5 Scot. Law Com. Recs. 32 (a) (b) and (c). 

6 Ibid. Rec. 32 (d). 

7 Manners and Rauta, Family Property in Scotland (1981). 

8 See the excellent discussion in Mary Ann Glendon, The New Family and the 
New Property, Chap. 2. 

9 See Scot. Law Com. No. 67, para. 3.94. 
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and continues to care for the children, the principle will not apply 
because the spouse could have ‘adjusted’ to independence while 
‘receiving support during the period of child care.1° There is no 
indication of how the possible conflict between these principles is 
to be resolved. 

A third principle for award demands fair sharing of the economic 
burden of child care. It is clearly contemplated that the spouse 
caring for the children should have a call on the other’s income at . 
least when the child is young. The courts will be left to decide 
when it would be reasonable for the caregiver to realise (her) full 
earning capacity. This could lead to various judicial viewpoints on 
the “ proper” role of a mother. But assuming it is agreed that the 
mother should earn and employ a substitute minder, should this 
reduce the father’s obligation? It might not look (to the mother) 
like fairly sharing the burden when she is breadwinning by day, 
child caring from dusk to dawn and earning 60 per cent. of a man’s 
salary. 

The fourth principle would allow an award in circumstances not 
covered by the others but where a spouse as a result of circumstances 
arising during the marriage (such as the contraction of a severe 
illness) would suffer grave financial hardship if no award were 
made. Presumably this would also apply in the case of child support, 
but, if so, would it be limited to circumstances arising during the 
marriage? 

It will be evident that some of the major difficulties which may 
arise in the application of this admirably reasoned set of proposals 
concern support for the remnant mother-child(ren) family. There is 
indeed a strong case to consider the principles applicable to this 
situation independently rather than to propose principles applicable 
to all maintenance cases and try to modify them in children cases. 
This is particularly so since there is evidence, partly from the 
Commission’s own survey, that maintenance orders that are actually 
made are almost entirely confined to those cases. This seems to be 
the direction in which English law will evolve if it proceeds on the 
course in which the Law Commission would gently impel it. 

Eschewing radical measures, the English Commissioners prefer 
to retain the discretion-based framework of the present law, but to 
structure its exercise more openly. They would repeal the much- 
criticised goal of placing the parties in the position in which they 
would have been had the marriage not broken down. It has in any 
case been widely disregarded in practice. They would replace it by 
a principle giving priority to the needs of children, would assert the 
desirability of former spouses to become self-sufficient “so far -as 
this is consistent with the interests of the children” and urge the 
achievement of a “ clean break ” between the parties, though recog- 


10, Ibid. para. 3.107. 
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` nising that the opportunities for this are ‘‘ almost non-existent where 
there are young children.” 1 

In affording precedence to the interests of children, the Commis- 
sion is probably doing no more than building on existing English 
practice, but the way is open for the development of separate prin- 
ciples in children cases from others. This is the crucial point of 
divergence between the reports, and could become the point of 
departure between the two legal systems. It is nowhere better illustrated 
than in the Scottish Commission’s comments on the problem of 
realisation of the matrimonial home. On the partnership principle, 
the home should be sold and its proceeds divided. Yet this could 
seriously disadvantage the mother-child family. The Commission 
concede that the partnership principle could’ be modified by taking 
into account “the nature of the property and the use made of it” 
(for example, as the family dwelling) but wish to minimise the impact 
of the children’s interests on its operation. ‘There is a danger” 
they say “that the supposed needs of children (who, after all, 
often have to move house and suffer a drop in living standards 
even in unbroken families) could be used to justify.results which 
would be unfair to one of the spouses.” 1* Their solicitude for 
the partnership principle is such that they discount their own - 
survey findings that most people thought the spouse with children 
should get more than half the property and seriously under- 
play the potentially harmful effects of disruption on children of 
divorce. We are, it is true, ignorant of the long-term consequence 
of divorce on children, but we do know that divorce often triggers 
a simultaneous cluster of effects on children: emotional trauma, 
change of residence with accompanying educational and relational 
disruption, deterioration in day-care owing to the mother’s necessi- 
tated entry into full-time employment and general downward social 
mobility. 

The English priority to children surely points in a different direc- 
tion, not only as regards the home, but also as regards the support 
of the caregiving parent for there, too, the English body would 
direct the court to take account (as a priority?) of the interests of the 
children in deciding what support would be appropriate for the 
custodial parent. When, however, the calls on the breadwinner’s 
income come into competition with commitments towards (his) new 
family, the Commissions agreed that while it would be wrong to allow 
the former family to have direct claims against the new partner's 
resources, the extent by which the breadwinner benefits from those 
resources is relevant, in determining the extent of the breadwinner’s 
ability to pay. Neither body is very precise as to how the balance 
is to be struck but the English inclination ‘to consider the bread- 
winner’s support liability as being pumatiy to his children could 


11 Law Com. No. 112, paras. 24-28. 
_ 12 Scot. Law Com. No. 67, para. 3.83. « 
13 Scot. Law Com. No. 67, para. 2.99; Law Com. No. 112, paras. 41-42. 
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suggest (though the Commission does not) that all children dependent 
on (him) should rank equally in this claim on (his) earnings. 

In cases without children, the English emphasis on self-sufficiency 
and the clean break will (as they probably do now) dominate. But 
what of division of the family’s assets? Despite reference in the 
Discussion Paper** to the partnership principle, this is taken no 
further in the final report. Hence the redistribution of these assets, 
assuming their presence, will take place on much the same basis 
as present, which involves a somewhat unsatisfactory discretionary 
assessment of needs and contributions, sometimes, but not always, 
guided by the one-third/two-thirds allocation procedure. Perhaps 
the Commission felt that introduction of the partnership principle 
was foreclosed by its decision in 1973 rejecting the principle except 
in so far as it related to the matrimonial home.” The Commis- 
sion even reserves its position on the question of division of prospec- 
tive pension benefits, showing enthusiasm for it only in cases of 
divorce after long marriage when the parties are near pensionable 
age.?® But this, as the Commission recognises, can be a most valuable 
asset, especially for a woman whose earning capacity has been 
impaired by child care. Here the systematic approach of the Scottish 
Commission was an undoubted advantage. 

One is left with a feeling that, somehow, an integration of the 
differing ambiences of these reports would lead to more satisfying 
conclusions. Why should not children’s needs remain a priority, 
leaving the partnership principle to apply to any assets left over once 
they are satisfied? A fortiori it would apply where there were no 
children. Perhaps, socially, it is a marginal matter. Support is 
almost always only important if there are children. The next task 
is to find out how much children actually benefit from these pay- 
ments, whether there is more that could, or should, be provided 
from the father and (if there is) whether and how it should be 
exacted. 

J. M. EEKELAAR * 


SHOULD ALL MAINTENANCE OF SPOUSES BE ABOLISHED ? 


THE issue of whether formerly married persons should continue to 
have any financial responsibility for one another after divorce is being 
vehemently debated today. In dispute are a number of questions 
concerning the ending of marital relationships, injustice. to second 





14 Law Com. No. 103, paras. 77-79. 

15 Law Com. No. 52, paras. 46-60. 

16 Law Com. No. 112, para. 33. 

* Fellow, Pembroke College, Oxford. 

1 Most of the public debate has taken place in the letter page of The Times. 
See, e.g. September 5, 8, 9, 10 and 17, 1981. The New Law Journal has also published 
a number of letters and comments. See, e.g. (1979) 129 New L.J. 845, 895, 914, 958 
1034, 1082. 
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wives, and, most important, the economic dependence of women on 
men.? Much of the argument results from a failure to differentiate 
the. actual from the ideal in discussions which often end up in a 
replay of the sex war. An examination of the actual reveals the 
institutions and ideologies on which at present the legal obligation 
of spousal maintenance after divorce rests.* The ideal can be termed 
the goal towards which we wish .to move. The question can be 
rephrased: what would the good society look like in terms of 
maintenance? 

The opinion seems to be emerging that, in the good society, there 
would be no further financial obligation between former spouses after 
divorce. The Scottish Law Commission has drafted legislation under 
which maintenance would cease three years after divorce.* However, 
discretion remains with the court to continue maintenance beyond 
this three-year limit in order to ensure fair sharing of the economic 
burden of caring for a child of the marriage,’ or to relieve -grave 
financial hardship. The English Law Commission has recommended 
that “ periodical financial provision should be primarily concerned 
to secure a smooth transition from the status of marriage to the 
status of independence,” 7 and that the court should have power to 
dismiss a wife’s claim for maintenance without her consent.’ 

Academic opinion also seems.to be in support of abolition of post- 
divorce maintenance. Gray bases: his argument for abolition partly 
on comparison with other jurisdictions such as Australia, Germany 
and New Zealand and partly on a value judgment about the desir- 
ability of incentive to women to remain economically independent 

‘during marriage.® Eric Clive, Scottish Law Commissioner and 
professor, thinks that there is “something fundamentally repulsive 
about this whole idea-of dependent women.” ° Ruth Deech regards 
as “parasites” women who, “by the fact of marriage or regular 
sexual intercourse, have acquired identical rights to be kept as 
dependents, valued not by their contributions to a productive society 
but by their adherence to a particular man and his fortunes.” ™ 

Popular opinion appears to agree. In a book written for the 
“average individual,” Tom Harper states that “ it is virtually certain 





2 Marcel Berlins, “ How the Scales are Loaded against a Second Wife,” The 
Times; September 3, 1981. 

3 Katherine.O’Donovan, “ The Principles of Maintenance: An Alternative View ” 
(1978) 8 Fam. Law 180. : : 

4 Scot. Law Com. No. 67, Family Law, Report on Aliment and Financial Pro- 
vision (1981), cl. 13 (3) of the Family Law (Financial Provision) (Scotland) Bill. 

5 Ibid. cl. 13 (3) and 9 (1) (ce). 6 Ibid. cl. 13 (3) and 9 (1) (e). 

T Law Com. No. 112, Family Law, The Financial Consequences of Divorce (1981), 
p. 18. 

8 Ibid. 

® Kevin J. Gray, Reallocation of Property on Divorce. 

10 Eric Clive, “ Marriage: An Unnecessary Legal Concept? ” in J. M. Eekelaar 
and S. N. Katz: Marriage and Cohabitation in Contemporary Societies, pp. 71-81, 
73. 5 

11 Ruth L. Deech, “ The Principles of Maintenance ” (1977) 7 Fam. Law 229-233. 
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that post-divorce maintenance will disappear. Already the principle 
is under severe attack and many countries have moved well along 
the path towards its abolition.” 1? The Campaign for Justice in 
Divorce, a pressure group, has had considerable success in publicising 
its views that maintenance after divorce is unfair. The official state- 
ment of policy published in 1978 points to the fact that the majority 
of petitioners for divorce are wives, who as initiators of the divorce 
should not expect maintenance. The group also emphasises the 
degradation of dependency and the injustice to second wives. “ The 
first wife is demeaned by being made dependent on a legal stranger, 
generally receives an irregular and inadequate income, and is dis- 
couraged from attempting to be independent, whilst the second wife 
is required to work to help maintain her.” '* Despite the illogicality 
of deploring both the dependence of the first wife and the indepen- 
dence of the second the Campaign has been very influential. There 
have been a number of articles in the national press which have 
posed the issue in terms of a battle between the social categories 
women and men: “the real victims are men.” ™ And, somehow, . 
women are to blame: 


“It is about time women started asking themselves why they 
believe they have a right to walk out of a marriage with a 
profit. Why should they expect to be maintained in a style they 
have become accustomed to in marriage rather than the style 
to which they were used before marriage? What I wonder does a 
woman sacrifice in marriage that she should be entitled to such 


handsome compensation when it breaks down? ” 15 


But the true villains emerge: 


“ The women’s movement is split. One group believes that women 
should be, and show themselves to be, independent; another 
believes that men should be screwed in the financial if no other 
sense: while a third, paradoxically contrives to believe both at 
the same time.” 2° . 


Between September 5-17, 1981, there were 11 letters to The Times 
on the question of post-divorce maintenance. These followed an article 
by the Legal Correspondent in which he said: 


“ What is in issue is maintenance to the wife. But should she be 
entitled to continue receiving maintenance merely because she 
looks after the children? Millions of working mothers—married 
or alone—have to make arrangements for their children to be 
looked after.” 77 _ 











12 W. M. Harper, Divorce and Your Money, p. 166. 

18 Campaign for Justice in Divorce, Policy Statement (1978). 

14 C. Verity, “ The Battered Husbands,” The Spectator, November 18, 1978. 

NOH Patyna, “ Why Must Men Pay this ‘ Fine’? ” London Evening News, August 
9, 1978. 

16 A, Watkins, ‘‘ A Case for Making Bigamy Legal,” Observer, January 7, 1979. 

17 Marcel Berlins, op. cif. note 2. i 
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The letters in response to this were largely sympathetic to the 
position of the first wife, especially where she was caring for 
children.*® However, some of these sympathetic letter writers saw 
the primary responsibility for one-parent families as resting on the 
State.1® 

What has been the view of feminists on this issue? It has been 
strangely muted, perhaps because the demand for legal and financial 
independence for women is one of the cornerstones of the women’s 
movement. The official comments by the Equal Opportunity Com- 
mission pointed to “a wide social context in which full equality 
between the sexes has yet to be achieved,” and to the need for 
adequate provision by the State “to support those for whom private 
maintenance was either inadequate or no longer available.” 2° Julia 
Brophy and Carol Smart have argued that “the concept of equal 
rights in family law can operate to obscure the structural inequality 
between husband and wife, fathers and mothers, within the family.” 2? 
They show how those in favour of the abolition of maintenance use 
the concept of equal rights to support their position, but without 
consideration of the economic reality in which the division of labour 
between wife and husband and legal and social institutions constitute 
women as dependent within the family.?? 

Emerging from this debate is the figure of the woman in question. 
She is either a “ parasite” or an “alimony drone” ? sitting “ upon 
her powdered bum,” ** expecting “a bread ticket for life,” ?5 or a 
victimised second wife who has “to go out to work to supplement 
the new husband’s stretched income.” ** This stereotyped picture fits 
oddly with the “liberated ” woman upheld as today’s model. 

The arguments for the abolition of maintenance after divorce are 
compelling. They include arguments based on liberty, justice and 
equality. Most of those involved in the debate would agree that in 
the good society the dead marriage should be buried. Let us assume, 
then, that in the ideal society no person would be under an obligation 
to support a former spouse after legal termination of their marriage. 


18 The Times, letters September 5, 1981 (2); September 8, 1981 (3); September 9, 
1981 (1); September 10, 1981 (3); September 12, 1981 (1); September 17, 1981 (1). 

19 See, e.g. the letter to The Times on- September 9, 1981, from the Director of ' 
One Parent Families. 

20 Equal Opportunities Commission, Comments on The Law Commission Discus- 
sion Paper, February 1981, p. 11. 

21 Julia Brophy and Carol Smart, “ From Disregard to Disrepute: The Position 
of Women in Family Law,” (1981) 9 Feminist Review 15. 

22 See, e.g. Hilary Land, Parity Begins at Home, E.O.C. and S.S.R.C. 1981. 

23 Rebecca J. Bailey, “ Principles of Property Division on Divorce” (1981) 54 
A.L.J. 191. Mavis Maclean, “ Financial Consequences of Divorce: Impact on the 
Ongoing Family,” draft 1981, Socio-Legal Centre Oxford, p 12, has found in an 
empirical study of divorced that there is no “ drone ” group and that “ mealticket 
for life” is a myth. 

24 Sally Vincent, “ Marriage Fines Must Go,” Sunday Times, February 7, 1982. 

25 In Brady v. Brady (1973) 3 Fam. Law 78, Sir George Baker reduced an order 
for £3 a week to 10p saying: “ In these days of ‘ women’s lib’ there is no reason 
why a wife whose marriage has not lasted long, and who has no child, should have 
a bread ticket for life.” 26 Marcel Berlins, op. cit. note 2. 
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Achieving this ideal depends on the necessary material conditions 
being present in society. What are these material conditions? I think 
they would be as follows: 


(a) Equality of partners during marriage including financial 
equality. 

(b) Equal participation by both partners in wage earning activities. 

(c) Wages geared to persons as individuals and not as heads of 
families. 

(d) Treatment of persons as individuals and not as dependents by 
State agencies, such as social security and tax departments. 

(e) Provision for children by both parents, including financial 
support, child care, love, attention and stimulation. 


What are the actual conditions prevailing at present? According to 
the English Law Commission’s Discussion Paper they are” : 


(a) The ideology of equality has not been followed by material 
equality 

Questions of material equality arise in two different areas: within 
the family and outside the home. Within the family a pattern of male 
economic dominance and female dependence remains. Family law 
does not intervene in marriage to compel equal sharing of wages, 
material goods or ownership of property.?® There is revealing research 
which shows that women’s levels of consumption within the family 
are lower than those of other members, and that a struggle takes 
place over the distribution of family income. Women going to refuges 
from domestic violence have nowhere else to go.?° 

Outside the home, as the Law Commission points out, “there is a 
considerable body of evidence which suggests that for many women, 
and especially married women, opportunities are still largely non- 
existent and equality a myth.” 3° 


(b) The dual labour market with low pay and part-time work for 
women 


The Law Commission’s Discussion Paper gives a fair summary 
of the empirical evidence of lower average wage for women compared 
to men, their concentration in low-paid jobs, their frustrated desire 
to work because of child care obligations, priority given to family 
commitments with a consequent decision to work part-time.*? As the 


27 Law Com. No. 103, Family Law, The Financial Consequences of Divorce: The 
Basic Policy, Cmnd. 8041 (1980). 

28 It is true that occupation rights are protected by the decision in Williams and 
Glyn’s Bank v. Boland [1980] 2 All E.R. 408 (H.L.); and that reasonable main- 
tenance can be ordered under the Matrimonial Causes Act 1973, s. 27, and under 
the Domestic Proceedings and Magistrates’ Courts Act 1978, but these piecemeal 
reforms can hardly be called a code of marriage regulation. 

29 Jan Pahl, “ Patterns of Money Management Within Marriage” (1980) 9 
Journal of Social Policy 313-335; Val Binney, Gina Harkell and Judy Nixon, 
Leaving Violent Men, Women’s Aid Federation (1981). 

80 Law Com., No. 103, op cit. note 27, p. 31. 31 Ibid. pp. 31-35. 
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Finer Committee noted: “ An inescapable conclusion from the many 
recent studies of women’s experience in trying to reconcile the claims 
of marriage, motherhood and work is the existence of a traditional] 
and deeply rooted double standard of occupational mobility. As a 
society we pay lip service to the ideal of equality for women whilst 
practising discrimination in the very area where it hurts most.” 3? 


(c) The persistence of the concept of a family: wage 

So long as the wage and salary structure of society remains geared 
to the notion of a breadwinner supporting dependent spouse and 
children, the material conditions of the ideal society will not be 
attained. Under present conditions the family wage may meet the 
needs of workers with dependent families.* These workers would not 
necessarily wish to perform the same work for a lower wage. But 
shorter working hours, longer holidays, job-sharing and other new 
approaches to employment, could enable these breadwinners of today 
to share domestic responsibilities equally with their spouses. The 
spouses would, of course, also be participating in wage-earning 
activities. 


(d) The failure of government departments to reform social security 
and taxation law 


Equality of partners in marriage and independence after divorce 
leads logically to the treatment of persons as individuals by state 
agencies and not as part of a breadwinner/dependant unit. The 
Green Paper on the Taxation of Husband and Wife ** recognises 
that the treatment of wife with husband as a tax unit is not equality 
of treatment. A fundamental change in the system in which the 
married man’s tax allowance is abolished and the individual becomes 
the basic unit for taxation is considered in the paper. If this model 
of independent taxation becomes law then one of the necessary 
material conditions for equality will exist. 

In social security law benefits continue to be aggregated on a head 
of household plus dependants basis. The Supplementary Benefits 
Commission acknowledged that this structure impedes the attainment 
of equality of the sexes but it seems that the State considers reform, 
other than the cosmetic reform to be introduced in 1983, too costly. 
The denial of the Invalid Care Allowance to married women is a 
notorious example of their treatment as husbands’ dependants. This 





32 Report of the Committee on One-Parent Families, Cmnd. 5629, (1974) Vol. 1, 
para. 7.41. 

33 Jean Coussins and Anna Coote,. The Family in the Firing Line, C.P.A.G. and 
N.C.C.L. 1981. Michèle Barrett and Mary McIntosh: “ The Family Wage ” (1980) 
11 Capital and Class 51-73. 

34 The Taxation of Husband and Wife, Cmnd. 8093 (1980). 

35 S.B.C., Annual Report 1976, Cmnd. 6910 (1977). It is proposed that, from 
November 1983, the claimant will be chosen, not on the basis of gender as now, 
but as whichever of the couple is qualified in terms of past employment, etc. See R. 
Lister, Welfare Benefits p. 42. g 
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is so also in the case of the Noncontributory Invalidity Pension.*® 
Putting individuals on an autonomous basis inside and outside 
marriage is an essential condition for the abolition of maintenance 
on divorce. 


(e) The burden of child care falling primarily on mothers 


The Green Paper on Taxation confirms “that it is largely family 
commitments which determine whether or not a married woman is 
likely to be in paid employment or seeking work.” ** By family 
commitments is meant not only the care of children but also the 
care of elderly and infirm persons in the household. It has become 
something of a cliché to summarise the dependence of women in the 
words “ child care.” Examination of the notion of child care reveals 
that.it includes not just physical care and protection from harm but 
also developmental and emotional care. It is well established that 
it is in the early years that a child’s educational potential is at its 
greatest. It is noticeable that the current debate on maintenance is 
limited to financial questions without recognition of the fact that 
time and energy spent caring for children are at least as important 
as, if not more important than, money. It is true that the English 
Law Commission’s recommendations on the policy objectives of 
divorce law acknowledge “ that the interests of the children should 
be seen as a matter of overriding importance,” ** but the discussion 
remains tied to questions of financial support rather than to matters 
of love, attention and stimulation. No doubt time and energy can be 
purchased with a wage for child care, but there is little perception 
even of this. Perhaps it is because the work done by women is cus- 
tomarily accorded little recognition and less value. 


Preliminary conclusion 


It is true that maintenance after divorce is degrading, but so is depen- 
dence in marriage. In this respect it is distinctly odd that the 
Campaigners for Justice in Divorce continually emphasise the undesir- 
ability of second wives working outside the home.** Surely the second 
wife should be advised to avoid the trap of dependence into which 
the first wife fell. If the material conditions outlined above were to be 
realised would there be dependence in marriage? The answer is no, 
and the ideology of equality, to which at present only lip service is 
paid, would become a reality. 

If dependence during and after marriage ceased would there be any 
need for a legal institution of marriage? This is the logical next 
question. 


Why not abolish maintenance during marriage? 


The achievement of the material conditions outlined above as 
necessary for the abolition of spousal maintenance on divorce would 





36 Equal Opportunities Commission: Behind Closed Doors (1981). 
37 Op. cit. note 34, p. 66. 38 Op. cit. note 7, p. 10. 
a9 See the official policy statement reproduced in (1980) 130 New L.J. 920. 
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logically be followed by a similar abolition within marriage. Each 
spouse in the ideal society would be an independent, economically 
self-sufficient, entity protected by the social security net in case of 
need. Consequently there would be no necessity for spousal financial 
support. The “fundamentally repulsive ” idea of dependent women 
would vanish. 

Would there be any point in retaining marriage as a legal insti- 
tution? Eric Clive has argued that certain traditional legal con- 
sequences of marriage need not follow from status and could be 
regulated outside the institution of marriage. An examination of 
the status derived incidents of marriage reveals that abolition of 
marital status in the law would not have significant legal con- 
sequences. Incidents of marriage which have been or can be abolished 
are: 


(1) names of spouses (which have never been regulated in English 
law); oe 
(2) the obligation on spouses to live together; 
(3) the obligation on spouses of sexual fidelity; 
(4) the obligation of maintenance; 
(5) the husband’s right to rape his wife; 
(6) the criminal offence of bigamy; 
(7) legitimacy of children; 
(8) names of children; 
(9) nationality, domicile and residence; 
(10) the special position of spouses in contract, tort, civil and 
criminal evidence; 
(11) the special position of spouses in taxation and social security 
laws. 


The obligation of cohabitation and sexual fidelity have little mean- 
ing in an era of no-fault divorce. Rape in marriage is likely to 
become an offence like any other rape in the future.*1 The offence of 
bigamy either serves to prevent fraud on the State officials who 
administer the law of marriage, in which case it can be subsumed 
under the general law of fraud, or to protect dependence in marriage, 
in which case its value may be questioned.*? The Law Commission 
has proposed the abolition of the distinction between legitimate and 
illegitimate childen. Names of children, in recent years, have been 
decided by courts on a discretionary basis where parents disagreed: 








40 Op. cit. note -10. 

41 Criminal Law Revision Committee, Working Paper on Sexual Offences, 
November 1980. Charlotte L. Mitra, “. . . For She Has No Right or Power to 
Refuse Her Consent ” [1979] Crim. L.R. 558-565. 

42 G. L. Williams, “ Bigamy and Third Marriage ” (1950) 13 M.L.R. 417-427, 
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is the deceit practised upon those who officiate at or before the bigamous ceremony, 
and the consequential falsification of the marriage register.” 
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a rule is not necessary.** Nationality, domicile and residence should 
not depend on marital status but on fact, and this is the direction in 
which the law is moving.** The special position of spouses in contract, 
tort and evidence makes an illogical distinction between the married 
and cohabitants; surely it is the relationship that is relevant, not the 
status.*° Abolition of the special position of spouses in taxation and 
social security law and the treatment of individuals on an autonomous 
basis would be a desirable reform. At present status is emphasised 
in some rules and factual relationship in others.** 

It can be seen that these changes are already taking place and that 
the abolition of marriage as a legal institution is feasible. Certain 
problems do remain, particularly regarding children, and these are 
considered below. The question must be raised, however, whether the 
abolition of marriage would bring about the abolition of dependency 
in marriage-type relationships. Eric Clive says “the long term goal 
in this area should be the abolition of private dependency by encour- 
aging independence and treating poverty as an individual rather than 
a family phenomenon. Even before that goal is reached, however, it 
does not seem necessary to preserve the legal concept of marriage 
for the purposes of tax and social security laws.” *” For the abolition 
of dependency, however, it is not enough to abolish marriage; the 
positive measure outlined above as belonging to an ideal world will 
be required. 

It is not being suggested here that couples who wish to undergo 
religious or cultural rites in recognition of their relationship should 
be prevented from so doing. They would also be free to create a 
partnership agreement or a contract to regulate their relationship in 
private law. If maintenance of the partner who undertook additional 
family obligations was desired, that could be included in the contract. 


What about the children? 


Even if the dependence of spouses in marriage can be eliminated, 
the children and possibly, other family members, will remain depen- 
dent. This suggests that a legal institution for the raising of children 
is necessary. Viewed from the perspective of children maintenance 
takes on a different aspect. Regardless of whether the relationship 
between their parents is termed cultural, religious, legal or social, 
children require not only shelter, food and clothing, but also the 
time, care and attention of adults. So their needs are not merely 
material, but also emotional. Provision for material needs can be 
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made through State schemes or parental legal obligation. Provision 
of adult time for child care and for emotional needs is more difficult. 
This is why it has been suggested that an institution of\Parenthood 
should replace marriage.*® Examination of the idea of Parenthood as 
a legal institution reveals that the State does already indicate to 
parents, both directly through legislation and indirectly through case 
law and the decisions of State officials, how to behave as parents. 
Failure to conform to standards laid down by the State may result 
in loss of the right to parent the child.*® But there is no code of 
parental behaviour as such; the legislation, case law and adminis- 
tration comprise a hotch-potch of piecemeal measures. The State 
itself is ambivalent. Through the married man’s tax allowance it 
supports the institution of marriage, regardless of whether children 
are involved. It has been estimated that the abolition of the married 
man’s tax allowance would enable substantial raising of the child 
benefit paid to people bringing up children.*° 

Viewed from the perspective of children the relationship between 
their parents can be seen in a new way. It is the dependency of the 
children that is the predominant material cause of dependency in 
marriage-type relationships. Only when the cost of that dependency 
is equally shared by the parents will the dependency of one spouse on 
the other be eliminated. ; 


Conclusion 


This paper started with the question whether all maintenance of 
spouses should be abolished. The answer given is yes, provided that 
certain material preconditions are realised. With the abolition of 
maintenance it is advocated that marriage as a legal institution and 
status should also be eliminated. However, the dependency of children 
requires that an institution of Parenthood be developed for their 
protection. Both parents will have to give equally their time, love and 
attention to their children. If this results in imposing on fathers the 
same guilt feelings about the children and the same exhausting 
struggle to combine home tasks with paid work as now experienced 
by women, then this is the logical consequence of the elimination 
of dependency in adult relationships. What must be avoided is the 
profoundly unjust solution of adjusting the law on maintenance 
without at the same time changing “existing law, employment 
practises and the labour market, child care systems and many other 
areas of social life which relate to the family.” ™ 
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Jill Tweedie, The Guardian, May 14, 1981. 

49 See J. Eekelaar, R. Dingwall and T. Murray, “ Victims or Threats? Children 
in Care Proceedings ” [1982] Journal of Social Welfare Law 68-82. 

50 Jean Coussins and Anna Coote, op. cit. note 33. 

51 Penny Mansfield and Robert Chester, ‘‘ Divorce: Why Should a Wife Be the 
Loser?” The Times, February 2, 1982 
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Law COMMISSION WORKING PAPER No. 80 
PRIVATE INTERNATIONAL LAW 
FOREIGN Money LIABILITIES 


I. Introduction 


THE Law Commission and the Scottish Law Commission were first 
invited to consider the question of foreign money liabilities as long 
ago as 1972. The Joint Working Party established was faced, how- 
ever, with a “ moving staircase of judicial development,” * and it 
was only in July 1981 that their general review of the law was 
published asking for comments before March 1982. A similar 
deadline was set by the Law Reform Commission of British 
Columbia whose own Working Paper on Foreign Money Liabilities 
included several references to the United Kingdom Paper.? That this 
topic should be the subject of international concern throughout the 
last decade is hardly surprising. The move in 1971 to discontinue 
the convertibility of United States dollars into gold at the official 
price was the trigger for an era of increased volatility of the rela- 
tive values of different currencies. At around the same time many 
currencies, including sterling and Canadian dollars, were allowed to 
float in relation to other currencies. The problems posed by this 
move have slowly but surely filtered through to the legal systems in 
British Columbia and in the United Kingdom. What is particularly 
interesting of these jurisdictions, however, is that while the law in 
the United Kingdom has been revolutionised as a response to these 
problems, in British Columbia the law today is still based upon 
principles which existed in 1972 in both jurisdictions. In the reforms 
which have occurred in the United Kingdom, British Columbia has 
a vivid “model” of Jegal reform which could be adopted wholly 
or partially. It is of particular interest therefore that both -Com- 
missions welcome as an improvement on the principles which existed 
in 1972 the judicial decisions which have revolutionised the Jaw in 
the United Kingdom.® Indeed, the Law Reform Commission tenta- 
tively propose that a legal position be achieved in British Columbia 
through legislation which in England has been achieved through 
judicial decision development.‘ 

In this paper, for brevity, we shall concentrate our remarks on the 
Law Commission Working Paper, with occasional reference to the 
British Columbia Paper. The Law Commission Paper, at almost 200 
pages, is an extremely useful and comprehensive review of the law, 
its development and its impact on practice and procedure. In large 
measure, however, the analysis of both Working Papers is premissed 
upon the belief first, that the injustice of the traditional rules is self 
evident and the reforms are to be welcomed, and secondly, that 








1 Law Com. No. 80, para. 1.6. 

2 Law Ref. Com. of Brit. Col. No. 33, Foreign Money Liabilities. 
3 Law Com. para. 3.7; Law Ref. Com. pp. 96-97. . 
4 Law Ref. Com. p. 99. 
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development of the law has been, and should be, safely left in the 
hands of the judiciary and Jawyers. We wish to focus our attention 
upon these two issues, which we suggest, are fundamental to the 
whole problem of foreign money liabilities. In so doing, we shall 
point to a number of shortcomings and omissions in the Law 
Commission Working Paper to which we hope they might attend 
in their eventual Report. To begin with, we propose briefly to 
characterise the legal rules before and after the revolution. 


If. Foreign money obligations 


When the Law Commission began their investigation in 1972, two 
longstanding rules were in England said to be “ settled and beyond 
doubt.” © The first rule was “‘ primarily procedural.” 6 It stated that 
courts had no jurisdiction to order payment of foreign currency. 
The second rule was based upon the so-called nominalist principle, 
under which obligations to pay sums of money are satisfied by 
payment of the nominal amount of the obligation, that is, the face 
value.” It stated that (subject to contractual] agreement *) the rate 
of exchange for conversion should be that prevailing at the date of 
breach or of Joss.° Thus, the underlying and emphatic principle that 
“a pound in England is a pound whatever its international value ” 1° 
led Lord Denning to state in 1961 that “So long as sterling is 
regarded as stable whilst other currencies go up and down, it would 
seem that justice is best done by taking the rate of exchange at the 
date of breach.” 4 

Following some chipping away of these rules in the early 1970s,!? 
the law was revolutionised in the Miliangos case * in 1975. A majority 
of the House of Lords held that, where money was due under 
contracts governed by foreign law, actions could be expressed in 
foreign currencies, and that the date of conversion into sterling of 
the amount of foreign currency awarded should be at the rate of 
the date of enforcement of the judgment. 

It is important to observe that the Miliangos principle, as extended 
subsequently to other areas of law, does not just abrogate the 
sterling rule, which it did on the basis that procedure should not 


5 McGregor on Damages (13th ed. 1972), para. 472. 

6 Re United Railways of Havana and Regla Warehouses Ltd. [1961] A.C. 
1007, 1052, per Lord Reid; Law Com. para. 2.18. : 

7 See Mann, The Legal Aspect of Money (3rd ed., 1971), pp. 76 et seq, esp. pp. 
82-84. 

8 See ibid. pp. 365 et seq. 

9 For a debt, this would be at a rate of exchange on the day when the debt 
became due and payable Re United Railways, supra, note 6; for a contract, the date 
of breach Ottoman Bank v. Chakarian (No. 1) [1930] A.C. 277; and for a tort, the 
date of the tort The Volturno [1921] A.C. 544. 

10 The Baarn (No. 1) [1933] P. 251, 265, per Scrutton L.J. his emphasis. 

11 Re United Railways, supra, note 6, p. 1069. 

12 See Law Com. paras. 2.7-2.9. 

13 Miliangos v. George Frank (Textiles) Ltd. [1976] A.C. 443; see Bowles and 
Phillips, “ Judgments in Foreign Currencies: An Economist’s View ” (1976) 39 
M.L.R. 196. 14 Law Com., para. 2.17. 


436 THE MODERN LAW REVIEW [Vol. .45 


affect detrimentally the substance of creditors’ rights. The importance 
of the case lies more in its reinterpretation of the nominalist prin- 
ciple. By substituting foreign currency for sterling as the nominal 
amount of the obligation the result was that, just as in England a 
pound was a pound whatever its international value, in the Miliangos 
case “a Swiss franc for good or ill should remain a Swiss franc.” 2 
Consequently, the essence of the reform is that the risks resulting 
from exchange rate movements have been transferred. Under the 
traditional sterling-breach-date rule, it was basically the foreign party, 
irrespective whether he was plaintiff or defendant, who absorbed 
any losses from changes in exchange rates, at least in those cases 
where one party was English and the other non-English. 

It is a less straightforward matter to characterise the law applying 
since the Miliangos revolution if only because there now exists a 
variety of possible rules that the court may apply.?¢ 


(i) The sterling rule. This first rule is a relatively straightforward 
one and indeed the one that had been relied upon prior to the 
Miliangos decision. It entails converting the amount of damages 
from foreign currency into sterling at the exchange rate ruling at 
the date of breach or damage occurring, and conducting any subse- 
quent calculations in sterling, 

(ii) The expenditure currency rule. This second rule is relevant 
when the plaintiff incurs expenditure in a currency other than his 
own as the result of an action or omission on the part of the defend- 
ant. The amount of damages is expressed originally in terms of a 
currency other than sterling or the plaintiffs normal currency, and 
the amount that is awarded is based on this original sum. Ignoring 
any interest rate differentials, it may be observed that this rule will 
be preferred by plaintiffs to the sterling rule in those instances where 
sterling is weakening against the expenditure currency. 


(iii) The plaintiff's currency rule. The plaintiff’s currency rule is 
the one which those who initially pressed for reform probably had 
uppermost in their minds. As in the case of the previous rule (ii), the 
plaintiff’s currency rule will be preferred by plaintiffs to the tradi- 
tional sterling rule in those instances where sterling is weakening 
against the plaintiff’s currency. Expressing this point in a rather 
different way, it may be noted that the plaintiff’s currency rule 
shifts the risk of any gains or losses from exchange rate changes 
onto the defendant. The real burden for a defendant generated by 
an award will depend upon direction of exchange rate movements : 
if the defendant’s currency is weakening against the plaintiff’s 
currency then he stands to incur the costs of making good any 
exchange loss. Similarly, if the defendant’s currency is strengthening, 
he stands to gain. 


18 Miliangos case, supra, note 13, p. 466, per Lord Wilberforce. 
18 The Folias; The Despina R. [1979] A.C. 685. 
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(iv) Currency of the contract. Parties remain free to come to their 
own contractual arrangements. Even here though, incentives may well 
exist for one or other party to argue that another currency more 
appropriately reflects the loss incurred. This occurred in The Folias 
and Ozalid cases which will be considered later.*” 

It is important also to observe that the impetus for reform, follow- 
ing the devaluation of sterling in 1967 and its depreciation after 
floating in 1971, was specifically the idea that creditors had to suffer 
the sterling losses which ensued between the date when the cause 
of action arose and the date of judgment.1* Thus, while in 1961, 
Lord Denning had been “ quite confident ” ?® about the sterling 
rule, by 1970 he felt that “ the common law on this subject is most 
unsatisfactory.” ?° 


III. Law commission view of reforms 


(a) Judgments in foreign currency 


The unequivocal view of both Commissions is that since creditors 
lose out under the old rule when the domestic currency depreciates, 
it is demonstrably unfair. Both conclude therefore that the Miliangos 
principle is greatly to be preferred to the breach-date rule.** It is 
unfortunate that neither Commission, despite their claims of “com- 
pleteness ” and “balance,” seriously discuss the “ reputed advan- 
tages ” of the breach-date rule. This may not be surprising since the 
Law Commission, in emphasising rather the “ substantive principle ” 
which underlies the change in the law, implicitly endorses the view 
of the Law Reform Commission that “It is difficult today to find 
an articulate advocate for the date of breach rule.” * Not surprisingly 
therefore, the Law Commission provide somewhat meagre advocacy 
of the old rule. Indeed, the Working Paper proceeds largely on the 
presumption not only that recent reforms have been strongly wel- 
comed, but also that they are not causing difficulties.** 


(b) Date of conversion 


The Law Commission express a general preference for con- 
version at the date of enforcement or of payment whichever is the 
earlier.24 Once again, however, the reasoning behind this is left 
somewhat opaque. It is stated that the rule provides “the best 
practical implementation of the Méiliangos ‘ philosophy’”** the 


17 Ibid. Ozalid Group (Export) Ltd. v. African Continental Bank Ltd. [1979] 2 
Lloyd’s Rep. 231. 

18 Law Com., para. 2.15; for a plaintiff affected by devaluation, see The Teh Hu 
[1970] P. 106. 

19 Schorsch Meier G.m.b.H. v. Hennin [1975] Q.B. 416, 424. 

20 The Teh Hu, supra, note 18, p. 124, (in dissent). 

21 Law Com., para. 3.7; Law Ref. Com., pp. 96-97. 

22 Law Ref. Com., p. 49. 

23 Law Com., para. 3.2. 

24 Ibid. para. 3.16. 

25 Ibid. 
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essence of’which is that the law should secure for the creditor as 
near as practicable exactly what he bargained for. For the Com- 
mission, this means that the philosophy on which the new rule is 
based is that “‘ once the court has selected . . . a specified foreign 
currency as the one by which liability ought to be measured, sub- 
sequent fluctuations in the value of sterling relative to that foreign 
currency, including those that occur after judgment, ought to be 
immaterial.” 2? But there is no discussion of the complexities of 
international trade, of the way in which the Miliangos philosophy 
applies where there is no bargain, as in tort, or of the views of the 
“commercial community ” in whose interests the existence both of 
the old and the new principles have been justified.2® The Commission 
simply assume away alternative views, and provide little evidence to 
support their own. 


(c) Interest 


A major issue still to be resolved is the way in which courts 
should exercise their discretion under the Law Reform Miscellaneous 
Provisions) Act 1934 to determine the rate of interest on a claim for 
damages or debt. A conflict of authority has emerged over this, and 
over the question whether it is a matter of procedure governed by 
the law of the forum, or a matter of substance to be governed by the 
proper law. In Miliangos (No. 2),?° Bristow J. held that “ while you 
look to the proper law of the contract to see whether there is a right 
to recover interest by way of damages, you look to the lex fori to 
decide how much.” *° In the case before him, his conclusion was 
that “if you opt for a judgment in foreign currency, for better or 
for worse you commit yourself to whatever rate of interest obtains 
in the context of that currency.” ° In the Malta Drydocks case,*? 
Kerr J. disagreed. He held not only that the proper law governed the 
right to and the amount of interest, but also in the case before him, 
that it was appropriate to award interest, payable on a Maltese 
pound award, based upon commercial borrowing rates prevailing in 
Germany. 

We are gratified that the Law Commission has accepted as 
“ persuasive’ $ our analysis of this conflict of authority and our 
criticisms of the approach taken in the Malta Drydocks case.” Their 


26 Ibid. para. 3.14; see also Miliangos, supra, note 13, p. 466, per Lord Wilberforce. 

27 Ibid. para. 3.15. 

28 See, e.g. Re United Railways, supra, note 6, p. 1070, per Lord Denning: the 
sterling rule is “ better suited to a commercial community ”; Miliangos, supra, note 
13, p. 464, per Lord Wilberforce: “ altering the doctrine so as to conform with what 
commercial experience has worked out.” 

29 Miliangos v. George Frank (Textiles) Ltd. (No. 2) [1977] Q.B. 489. 

30 Ibid. p. 497. 31 Ibid. p. 495. 

32 Helmsing Schiffahrts G.m.b.H. & Co. K.G. v. Malta Drydocks Corporation 
[1977] 2 Lloyd’s Rep. 444. 

83 Law Com. para. 4.21. 

34 Bowles and Whelan, “ The currency of suit in actions for damages ” (1979) 
25 McGill L.J. 236; “ Judicial responses to exchange rate instability.’ in The 
Economic Approach to Law (Burrows and Veljanovski ed., 1981), p.253. 
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provisional conclusions, which we endorse in principle, are that, 
in exercising their discretion under the 1934 Act, the court should 
award interest to the plaintiff at the rate applicable in the context 
of the currency of the judgment **; and that in the absence of 
agreement, the rate of interest should be determined by reference to 
the law of the forum.*” 

One significant omission in their discussion of interest is the 
question of the power of arbitrators to award interest. In this 
matter; the Commission cannot be blamed for they have been over- 
taken by a new decision. In the Tehno-Impex case,** the Court of 
Appeal dealt with this matter “of the first importance.” ° Unfor- 
tunately, however, their treatment was far from satisfactory as we 
have outlined elsewhere. The decision has left uncertain not only 
the source and ambit of arbitrators’ powers to award interest but 
also the nature of the judicial discretion. The three judgments differ 
significantly in their emphases such that a number of fundamental 
‘issues remain to be resolved. We very much hope that the Law 
Commission in their report on foreign money liabilities will consider 
such matters as the power of arbitrators to award interest, the 
possibility of awarding interest simpliciter or compounded, and the 
nature of Admiralty and equitable jurisdictions compared with other 
jurisdictions to award interest. We believe that their report will 
provide an opportunity to make recommendations which should 
remove from this area the “inconsistency” which has riddled the 
case law on interest. Meanwhile, prudent potential plaintiffs should 
avoid the tactics of astute debtors and provide expressly in their 
contracts for late payments and awards of interest. ` 


(d) Practice and procedure 


In a lengthy and detailed section of the Paper, the Law Com- 
mission review the changes in practice and procedure which have 
been made following Miliangos. One important omission in the 
discussion of payment into court is the relationship between the 
judgment award and payment in on the one hand, and interest on 
foreign currencies on the other. Although the Commission commends 
the flexibility of the present position,“ the Commission should 
consider the implications of the recent change in the rules of court. 





38 We have suggested elsewhere, however, that the selection of compound rather 
than simple rates of interest would more adequately compensate plaintiffs kept out 
of their money: Bowles.and Whelan, “ Judgment awards and simple interest rates ” 
(1981) 1 International Review of Law and Economics 111. Note also the discussion 
of the Tehno-Impex case, infra, note 38. 

36 Law Com., para. 4.21. 

37 Ibid. para. 4.28. : 

38 Tehno-Impex v. Gebr. yan Weelde Scheepvaartkantoor B.V. [1981] Q.B. 648. 

39 Ibid. at p. 658; it should be noted that the problem of awards of interest was 
not discussed by the Law Commission in their Report on Interest Cmnd. 7229 (1979), 
while the power of arbitrators in the matter of interest was treated in that Report 
only very briefly (para. 175). 

40 Bowles and Whelan, “ Arbitrators and awards of interest ” (1981) 44 M.L.R. 
702. 41 Law Com., para. 5.27. 
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Under R.S.C., Ord. 22, r. 1 (8) for the purposes of payment in, the 
plaintiff’s cause of action includes such interest as might be included 
in the judgment as if the judgment was at the date of payment in. 
Lawyers advising parties involved in foreign money cases may well 
be faced with the very tricky decision of what rate of interest the 
court will select. It is to be hoped that the Commission’s recom- 
mendations on interest will be adopted so that the range of possible 
interest rates will be reduced. 


(e) Future reforms 


The Commission make clear their confidence in the judiciary, 
both in the reforms which they have already instituted, and in their 
ability to resolve future matters.** Indeed they conclude that any 
legislative intervention, even isolated legislative activity to deal with 
unsatisfactory “minor areas of the Jaw,” would be inappropriate.*s 
Instead they prefer to rely upon the judiciary, Practice Directions, 
and rules of court mostly in order to make alterations in practice 
or procedure required by legal reforms.** 

This view, however, rests once again upon the unquestioned 
general assumption that the new rules are better than the old. In 
fact, the Commission’s own discussions suggest that the use of the 
judiciary as agents of law reform in this area is not without difficulty. 
This is illustrated by their review of the Ozalid case,*® in which the 
relative value of sterling had risen against the foreign currency in 
question between the date when the obligation was due and the date 
of payment. Expressing on the one hand their belief that ‘‘ courts 
will have little difficulty ” ** in applying the Miliangos principle when 
. sterling is rising, the Commission on the other hand are critical of 
the judgment of Donaldson J. in the Ozalid case.*? They criticise it 
as being unclear as to whether the compensation which was awarded 
should be characterised as damages for breach of contract or as an 
order for payment of a debt.*® If the latter, the Commission criticises 
the judgment as being in conflict with the Miliangos principle since 
it involves an application of the now abandoned breach-date rule,*® 
and as giving rise to difficulties by its application of the principles 
laid down in The Folias and The Despina R. cases." | 

In fact, we suggest that Donaldson J. did apply the Miliangos 
principle as extended in The Folias and The Despina R. cases. He 
identified the currency of loss as sterling, the currency of the plaintiff. 


42 See, e.g. ibid. paras. 3.11, 3.70, 6.1. The Law Reform Commission also believe 
that counsel and the courts will be “ sufficiently alive ” to problems. 

48 See, e.g. ibid. paras. 1.7, 3.11, 6.1. 

44 Ibid. para. 6.1. 

48 Supra, note 17. 

46 Law Com., para. 3.11 (having referred to the Ozalid case in the previous 
paragraph). 

47 Ibid. paras. 2.29, 2.30, 3.65-3.68. 

48 Ibid. para. 3.65. 

49 Ibid. para. 3.67. z 

50 Supra, note 16; ibid. para. 2.29. 
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As such, this case was not an application of the breach-date rule, 
but simply one which had the same outcome as would have occurred 
before Miliangos.*: Furthermore, the assumption contained in the 
Working Paper that the currency in which the loss is claimed can 
fluctuate so that “‘a specific and foreseeable loss consequent upon 
late payment of a debt ” © can occur is a contradiction of the earlier 
observation that such an occurrence is not in fact “ unjust ” at all 
under the new principles but was instead “a risk” which plaintiffs 
would have to accept." 

We suggest that the Ozalid case was simply a case where the 
court, having identified a nominal loss expressed in sterling ordered 
that the defendants pay all of that sum. The view of the Commission 
that the case involved special damages for late payment of a debt to 
offset reasonably foreseeable currency fluctuation is inconsistent with 
the interest which the court awarded. To award damages and interest 
in the same case, both to compensate for late payment, would 
amount to a form of “ double compensation.” 

We have already discussed the conflict of authority which exists 
over the question of interest and which the Law Commission recog- 
nised. Presumably, these cases are viewed by the Commission as 
exceptions to the general belief that the judiciary are well equipped 
in this area. What would have been useful, however, is a discussion 
of the merits and demerits of alternative methods of Jaw reform 
and the inputs if any to such reforms which ought to be canvassed. 
We will return to this later. 


IV. Critique of Law Commission 


As mentioned in the introduction, we shall confine our criticisms 
here to the failure of the Law Commission to discuss adequately 
two central questions. How far does the Miliangos principle improve 
upon the sterling-breach-date rule? How well equipped are the 
judiciary and the litigation process to provide a coherent and 
legitimate response to exchange rate instability? 


(a) Breach-date rule reassessed 


We submit that the Commission (as well as other commentators 
who have welcomed the legal reforms "*) have not explained ade- 
quately the nature and extent of the injustice created by the old 
rules. In the absence of this evidence it is very difficult to evaluate 
the “ undercompensation ” which the Miliangos principle sought to 
alleviate. Indeed, there is a case for saying that the Law Commission 
may well have misrepresented the problems at issue. 


51 Note that if a plaintiff seeks a sterling solution under any of the rules which 
now operate, the result will be the same as it would have been before 1975. 

52 Law Com., para. 3.68. 

53 Ibid. para. 2.25. 

4 See, e.g. Mann (1976) 92 L.Q.R. 165; Riordan, “ The currency of suit in 
actions for foreign debts ” (1978) 24 McGill L.J. 422. 
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In the first place, the degree of “ injustice” that would have been 
suffered by Miliangos under the sterling-breach-date rule is generally 
based on a comparison between the exchange rate when the payment 
had fallen due and the exchange rate at the time of judgment. Such 
a comparison suggests that Miliangos under the sterling rule, would 
have received something of the order of two-thirds (£42,000 rather 
than £60,000) of the amount, expressed in Swiss francs, for which 
he had originally bargained. This comparison is seriously misleading 
since it fails to take account of the higher interest rates that pre- 
vailed on sterling over the period in question. The interest payments, 
calculated in Miliangos (No. 2)*5 at Swiss rates, were much smaller 
than the amount of interest that would have been awarded at English 
rates under sterling. This is important, because the interest rate 
differential between the two countries is at least in large measure, 
itself a consequence of the devaluation of sterling against the Swiss 
franc. It is appropriate therefore to compare the total award (princi- 
pal plus interest) under each rule rather than just the amount of 
principal awarded. The Law Commission do state that the relation- 
ship between interest rates and exchange rates is one which it is 
desirable to keep in mind in the determination of the appropriate 
interest rate on debt or damages expressed in foreign currency."® 
But, by separating the discussion of the nature of the problem they 
effectively exclude an analysis of the extent of the injustice. As a 
result, they and others have probably unwittingly overstated the 
case.” 

In the second place, there is no illustration in the Working Paper 
of the exchange rate instability which occurred in the 1970s. Could 
it be, for example, that the particular facts of the Miliangos case 
were unusual or extreme? No mention is made of the performance 
of sterling during this case, nor are other outcomes over different 
time periods considered. The Miliangos case, in which a whole 
jurisprudence has been replaced and recreated, was heard at a time 
when sterling was going through an extremely bad time interna- 
tionally and apparent injustices were at their most marked. Sterling 
is now considerably more stable in international markets and the 
injustice which might occur under the traditional rules may be 
minimal. Moreover, in 1961, when Lord Denning expressed confi- 
dence in the traditional rules, he was well aware that sterling had 
depreciated and had been devalued, that it had departed from the 
gold standard and that there had been much inflation."® 

This leads to a third point touched upon above. The question, 
exactly what does a creditor bargain for was not tackled in the 





55 Supra, note 29. 

56 Law Com., para. 4.16. 

57 Note that the interest rate relationship also has the effect of reducing “ wind- 
fall ” profits if sterling was increasing in value. 

58 Re United Railways, supra, note 6, p. 1069, Lord Denning’s discussion is a 
powerful defence indeed for the traditional rules since it includes reference not 
only to the risks which contractual parties implicitly take, but also to the important 
role of interest as a counterbalance to exchange rate volatility. 
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Working Paper. Had the expectations of creditors changed so 
markedly between 1961 and 1975? When Miliangos agreed to trade 
with an English trader at a time when sterling was weakening against 
the Swiss franc, he will have fixed a price which reflected the relevant 
exchange risks. Thus, had the relative strength of the two currencies 
been reversed, then Miliangos would have agreed a lower price or 
insisted upon a clause assigning exchange risks to Frank. Particularly 
in the case of international trade, it may be argued that the parties 
will have to come to terms with these kinds of arguments if they are 
to continue to survive. To treat parties as if they are naive about 
foreign exchange risks is to misinterpret the way in which markets 
and the price system work. 

Note that this argument, whilst it does not provide strong support 
for the Miliangos reform is equally weak as a ground for suggesting 
a return to the sterling-breach-date rule. However, what the Law 
Commission have failed to discuss in their Working Paper is the 
impact of the legal rules on behaviour. First, is the flexibility of the 
Miliangos principle desirable, or will it encourage “‘ opportunistic 
behaviour” by one or other party as currencies fluctuate? Secondly, 
is the uncertainty and complexity which the Miliangos principle 
generates, in that a choice of currency and rate of interest may be 
available to parties, a more costly alternative to the certain rule 
which existed before 1975? Our disappointment in the Working 
Paper is not so much what it discusses therefore, as in what it has 
failed to discuss. There is weighty authority indeed for the principle 
that “ Certainty is of primary importance in all commercial trans- 
actions.” "° We suggest that the following statement, made in the 
context of shipowners and charterers sums up the position more 
generally: 


“Tt has often been pointed out that shipowners and charterers 
bargain at arm’s length. Neither class has such a preponderance 
of bargaining power as to be in a position to oppress the other. 
They should be in a position to look after themselves by con- 
tracting only on terms which are acceptable to them. Where, as 
here, they embody in their contracts common form clauses, it 
is, to my mind, of overriding importance that their meaning and 
legal effect should be certain and well understood. The ideal at 
which the courts should aim, in construing such clauses, is to 
produce a result, such that in any given situation both parties 
seeking legal advice as to their rights and obligations can expect 
the same clear and confident answer from their advisers and 
neither will be tempted to embark on Jong and expensive litiga- 
tion in the belief that victory depends on winning the sympathy 
of the court. This ideal may never be fully attainable, but we 
shall certainly never even approximate to it unless we strive to 
follow clear and consistent principles and steadfastly refuse to 


89 Mardorf Peach & Co. Ltd. v. Attica Sea Carriers Corporation of Liberia (The 
Laconia) [1977] A.C. 850, 878, per Lord Salmon. 
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be blown off course by the supposed merits of individual 
cases.” 80 


Certainty has been the basis of judicial support for the traditional 
rule. Thus, Lord Reid observed that the sterling-breach-date rule 
“ may in some cases be artificial, it may even be unjust, but it has 
been accepted for a long time, it is clear and certain, and no other 
rule could be relied on to produce a more just result: indeed, no 
other rule is really practicable.” °t Perhaps the major advocates of 
flexibility in contrast would be the legal profession. The history 
of the cases shows repeatedly the enterprise of lawyers on behalf of 
their clients. A flexible rule ensures that more than one view is 
arguable. With the large amounts of money regularly at stake, liti- 
gation will be encouraged, to the advantage of lawyers. A rigid rule 
on the other hand will largely limit the role of lawyers to the drawing 
up of contracts and charterparties. Yet such a restriction on the 
role of lawyers is clearly what the commercial community itself 
wants. Indeed, the Arbitration Act 1979 was a response to fears 
expressed by the commercial community that arbitration business 
in London had been adversely affected by defendants and their 
lawyers misusing the case stated procedure. Yet that reform followed 
the report of the “ Commercial Court Committee” a body compris- 
ing lawyers and representatives of the main fields of commercial 
activity in which disputes are habitually submitted to arbitration.®? 
We hope that the Law Commission will place weight more on the 
views of members of the commercial community regarding the 
principles upon which the law ought to be based than on those of 
the legal profession.®* 


(b) Judicial responses to exchange rate instability 


The Law Commission take as axiomatic the ability of the judiciary 
to tackle any further problems which may emerge. Their confidence 
in the judicial reforms which have already taken place is also 
explicitly stated. Accordingly, there is no discussion of the very real 
fears which Lord Simon powerfully expressed, dissenting in the 
Miliangos case. He regarded the litigation process as far too narrow 
a forum for an adequate analysis of the issues involved **; instead, 
“ the contribution of expertise from far outside the law—on monetary 
theory, public finance, international finance, commerce, industry, 
economics—for which judges have no training and no special quali- - 

a a a 

60 A/S Awilco of Oslo v. Fulvia S.p.A. di Navigazione of Cagliari (The Chikuma) 
[1980] 1 W.L.R. 314, 321-22, per Lord Bridge of Harwich. 

$1 Re United Railways, supra, note 6, p. 1053. 

62 See Kerr, “ The Arbitration Act 1979 ” (1980) 43 M.L.R. 45, 47. 

63 Obviously the legal profession has a vital role in recommending means to meet 
the objectives of the principles upon which the law ought to be based, but this 
panes not enable them to substitute their own interests for the needs of international 


64 Supra, note 13, pp. 480-482, 490-491. 
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fication merely by their aptitude for judicial office ” °° was impera- 
tively demanded. 

Ironically, it is the Law Commission which is the most appro- 
priate body to incorporate such a broad perspective in their 
analysis. To do this, they would have to adopt a bold approach to 
law reform and in the context of foreign money liabilities at least, to 
introduce an economic analysis of the problems involved. Failure 
to provide evidence of how foreign exchange markets operate or how 
foreign interest rates work makes it difficult to resist the view that on 
occasion the correct rule or decision has been reached by incomplete 
or incorrect argument and that, on other occasions, mistakes have 
been made. 

Oddly enough, the Working Paper itself points to questionable 
judicial decisions. Yet there is no consideration of the effectiveness 
of the judicial process as a means of Jaw reform. Even Mann, who 
welcomed the Miliangos reform and regarded the view of Lord 
Simon quoted above as involving “some slight exaggeration,” also 
felt in 1976 that the sorting out of undecided questions by further 
litigation was “an invidious method, for. it would be expensive, 
slow and productive of uncertainty.” ° Ironically, this is certainly 
the outcome of the Tehno-Impex case which was not taken to the 
House of Lords thereby leaving the law in a state of uncertainty 
until another party is prepared to bear the risks and costs of litiga- 
tion. It is also the outcome of the flexibility which the Miliangos 
principle has created. After all, a cursory glance at the cases reveals 
a wide divergence amongst the judges and the parties as to which 
currency in any particular case most accurately reflects the loss of 
the plaintiff. In The Folias at first instance, Goff J. awarded the 
expenditure currency, Brazilian cruzeiros; the Court of Appeal and 
the House of Lords, however, opted for the plaintiff’s currency, U.S. 
dollars. In the Ozalid case, a strong argument was made out by both 
sides for their respective positions. While in the B.P. case,°* the 
extent of the difficulties and complexities which could arise were 
well and truly exposed. 


V. Conclusion 


The problem of foreign money liabilities raises fundamental ques- 
tions about the nature and purpose of legal remedies. According 
to the latest edition of McGregor on Damages “ the key to the bulk 
of the major developments in the law of damages is to be found 


65 Ibid. p. 481. 

66 We are encouraged by recent endorsements of the use of economics to analyse 
the law of contract made by the Australian Law Reform Commission; see their 
Annual Report (1981), p. 1, and their report on Insurance Agents and Brokers: 
A.L.R.C. 16 (1980). See also, Veljanovski, “ Cost Benefit and Law Reform in 
Australia,” mimeo, Wolfson College, Oxford. 

67 Supra, note 54, p. 168. 

68 B.P. Exploration Co, (Libya) Ltd. v. Hunt (No. 2) [1979] 1 W.L.R. 783, per 
Goff J.; [1981] 1 W.L.R. 232 (C.A.); The Times, February 5, 1982 (H.L.). 
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in the monetary instability of the decade,” the “ most spectacular ” 
development being the Miliangos case.*® It might have been regarded 
as excessive had the Law Commission tackled the whole question of 
remedies as part of their review of the law on foreign money lia- 
bilities. What is somewhat disappointing about the Working Paper, 
however, is that it has missed an opportunity to discuss many of the 
fundamental questions involved. The path to justice may indeed re- 
quire that the judiciary be given flexibility; the consequences of 
uncertainty might not in fact be too deleterious; but in the absence 
of evidence and discussion, how can we know the virtues of these 
oints? 

p The Law Commission have recently expressed concern about the 
non-implementation of their recommendations.’° While, in this Work- 
ing Paper, they have virtually ruled out any chance of a detailed 
report." There is little likelihood therefore that law reform in this 
area will continue to be anything other than piecemeal, unsystematic 
and occasionally inconsistent. It is ironic therefore that it may be 
left to the Law Reform Commission of British Columbia ultimately 
to provide us with a model of law reform and not vice versa. 


ROGER A. BOWLES * 
CHRISTOPHER J. WHELAN ** 


69 McGregor on Damages (14th ed., 1980), Preface, p. vii. 

70 Law Com., 15th Annual Report 1979-1980 (1981), p. 5. 

71 Law Com., Working Paper, para. 1.9. 

* Lecturer in Economics, University of Bath, and visiting research associate, 
Centre for Socio-Legal Studies, Wolfson College, Oxford. 

** Research Officer in Law, Centre for Socio-Legal Studies, Wolfson College, 
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NOTES OF CASES 


UNFORGETTABLE—OR A REPEAT PERFORMANCE? 


Tue Court of Appeal decision in Hadmor Productions Ltd. v. 
Hamilton: appeared to confirm the view that after the Employment 
Act 1980 the circumstances in which industrial action could be taken 
free from the possibility of legal restraint were both uncertain and 
likely to prove extremely restricted. While the 1980 Act ostensibly 
intended only to reduce the statutory protection for most “ secondary ” 
action,? some of its provisions also seemed to pose a general threat 
to the fragile structure of the immunities from economic tort liability.* 
Whilst emphatically denouncing some aspects of the Court of Appeal 
judgments, the single opinion of Lord Diplock in Hadmor in the 
House of Lords * failed to clarify several key issues. After the further 
changes proposed in the 1982 Bill are enacted, the position will 
probably be even more confused. 

Hadmor, a “ facility company” which produced programmes for ' 
sale to television companies was formed early in 1980 after its 
two promoters had been given an assurance by Hamilton, the national 
organiser of the Association of Cinematograph Television and Allied 
Technicians (A.C.T.T.), that the union no longer had an approved 
list of facility companies with which it would co-operate. The 
promoters therefore believed that transmission of Hadmor’s pro- 
grammes by independent television companies would not be blacked 
by A.C.T.T. members. Hadmor succeeded in interesting Thames 
Television in its first project, a series on pop musicians called 
“ Unforgettable.” In January 1981 Thames started to show a series 
of 13 of these under an arrangement whereby Thames acquired a 
licence to transmit them. Hadmor had only a “commercial expec- 
tation ” that all 13 would be shown. 

After the first three had gone out A.C.T.T. shop stewards at 
Thames’s studios became aware of the situation. Bould, the Euston 
studio steward saw the industrial relations manager, O’Keefe, and 
indicated his concern that Thames were showing programmes made 
by a facility company when there was a shortage of work for his 
colleagues at the Teddington and Hanworth studios where Thames 
produced their own programmes. O’Keefe agreed to investigate how 


1 [1981] I.C.R. 690; [1981] 3 W.L.R. 139; [1981] 2 All E.R. 724; [1981] LR.L.R. 
210. The case is referred to in the text as Hadmor. 

2 ss. 16-18. See generally Lewis and Simpson, Striking a Balance? Employment 
Law after the 1980 Act (1981),-Chaps. 8 and 9. 

3 In s. 13 of the Trade Union and Labour Relations Act 1974 as amended by the 
1976 Amendment Act; referred to below as T.U.L.R.A. Other abbreviations are 
1906 Act for the Trade Disputes Act 1906, 1980 Act for the Employment Act 1980 
and 1982 Bill for the Employment Bill 1982. 

4 [1982] 2 W.L.R. 322; [1982] LC.R. 114; [1982] LR.L.R. 102. Lords Fraser, 
Scarman, Bridge and Brandon all agreed with Lord Diplock’s judgment. Page 
references below are to the W.L.R. 
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this had come about. On February 6 he recommended and Thames 
accepted that the series should be suspended. The reasons he gave 
included the need to provide more time for consultations with the 
unions. By the time of the Court of Appeal hearing there was, 
according to Lord Diplock, uncontradicted evidence of a Thames- 
A.C.T.T. agreement that programmes made by facility companies 
would not be shown without prior consultation with A.C.T.T. 

During the investigation one programme had been cancelled, but a 
second was shown in face of a resolution to black the series by 
A.C.T.T. members at Hanworth, although they had nothing to do 
with the transmission of programmes which all went out from Euston. 
A meeting of the A.C.T.T. television branch committee on February 9 
endorsed the blacking and a circular to members from Hamilton the 
next day asked them to ensure that this decision was complied with. 
On February 17 Hadmor commenced proceedings for interlocutory 
injunctions which Dillon J. refused but the Court of Appeal granted. 
These restrained Hamilton and Bould from blacking or inducing 
A.C.T.T. members to black the series. Their appeal to the House of 
Lords was allowed and the injunctions discharged. 


The labour injunction 


Lord Diplock made three important points concerning the procedure 
to be followed on applications for interlocutory injunctions in labour 
disputes. First, he reiterated his opinion in N.W.L. Ltd. v. Woods * 
concerning the correct approach for the judge to take in the light of 
the Cyanamid case * and T.U.L.R.A., s. 17 (2). 

Secondly, he endorsed Dillon J.’s “very cogent point” and the 
great weight which he gave to it, that an injunction could not benefit 
Hadmor since Thames was under no contractual obligation to trans- 
mit their programmes. Thus even where a judge regarded it as more 
likely that the defendant would not establish a golden defence it did 
not automatically follow that an injunction was appropriate.® This 
could be a matter of general importance where an employer is 
subjected to pressure by industrial action to cease dealings with a 
third party without breaking any commercial contract. If the employer 
decided to place his interest in good industrial relations first by 
lawfully terminating the commercial relationship, the third party may 





5 [1979] I.C.R. 867; [1979] 1 W.L.R. 1294, referred to below as N.W.L. 

8 American Cyanamid Co. v. Ethicon Ltd. [1975] A.C. 396. 

7 The court must consider first whether the plaintiff has established that there is 
a serious question to be tried and second the balance of convenience including the 
likelihood of the defendant establishing a defence under T.U.L.R.A. based on his 
acting “in contemplation or furtherance of a trade dispute,” the golden formula. 
Cf. Lord Scarman in N.W.L. who regarded the last point as a Separate third stage. 
See generally Simpson (1980) 43 M.L.R. 327, 328-332. It is also notable that 
whereas in N.W.L. Lord Diplock accepted that the practical realities behind inter- 
locutory applications in labour disputes meant that they almost invariably disposed 
of the case, he considered that the House of Lords should not approach Hadmor 
on this assumption because the plaintiffs had indicated that they had other points 
on which they relied. 8 At pp. 328-329 and 337. 
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then be able to sue those who organised the industrial action for 
interference with business by unlawful means. But (golden formula 
defences apart) he may be unable to restrain the action because a 
labour injunction would be of no use since the employer cannot be 
compelled to deal with him. 

Lord Diplock also repeated what he and Lord Scarman had 
asserted in Duport Steels Ltd. v. Sirs? that the discretion whether or 
not to grant an interlocutory injunction belongs to the judge. His 
exercise of it could only be set aside by an appellate court on limited 
grounds: that it was based on a misunderstanding of the law or 
evidence or an inference of fact falsified by subsequent evidence; a 
change of circumstances or that no reasonable judge could have 
reached the decision that he did. An appellate court was not justified 
in exercising its own discretion, as the Court of Appeal appeared to 
have done here, solely on the ground that both sides had adduced 
fresh evidence. 

Economic tort liabilities 


The progressive reduction of the circumstances in which the statutory 
defences are available may lead to this issue becoming more seriously 
contested in labour injunction cases. Hadmor alleged that the 
defendants had made unlawful threats which were actionable in tort 
as either intimidation or interference with trade. It is clear that there 
could have been no liability in any tort unless A.C.T.T. members 
would have been breaking their contracts of employment in disobey- 
ing an order to transmit programmes made by a facility company. 
Only then could the defendants have been threatening to do or 
procure an unlawful act. Lord Diplock accepted that it was arguable 
that there was a term incorporated into A.C.T.T. members’ contracts 
of employment from the Thames-A.C.T.T. consultation agreement to 
the effect that their refusal to show facility companies’ programmes . 
would not have been in breach of contract. However, the “ interesting 
and difficult questions of law” which this particular problem of 
incorporation raised were inappropriate for interlocutory proceedings. 
Hadmor had therefore established a serious question to be tried. 
Nevertheless this possibility has wide implications for the law on 
industrial conflict. The unlawfulness of most of the activities of those 
who organise industrial action stems from the fact that it involves 
the workers concerned breaking their contracts of employment. Lord 
Diplock’s opinion suggests that where an employer changes working 
practices in contravention of a “ status quo ” clause *° in a collective 
agreement workers who refuse to accept the changes might not be 
breaking their contracts. This might be a significant extension of the 
freedom to take and organise industrial action without the possibility 
of legal restraint. However, this would not necessarily be the case if 


? [1980] I.C.R. 161, 181 and 193 (H.L.), referred to below as Sirs. 

10 A clause by which it is agreed that changes in working practices will not 
take place before a disputes procedure has been exhausted. See Anderman (1975) 4 
LL.J. 131. 
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other provisions from collective agreements restricting this freedom 
were also deemed to be incorporated into the individual contract. 
At present T.U.L.R.A., s. 18 (4) places limits on the circumstances in 
which this can be done. If these were overcome such restrictions 
might well exceed any extension of the “ right to strike” achieved 
by this means. 

In his later discussion of T.U.L.R.A., s. 13 Lord Diplock provided 
oblique support for the existence of a separate tort of interference 
with business by unlawful means. Having stated that this was the 
tort on which Hadmor relied, he described the only possible unlawful 
means—a threat to induce breaches of contracts of employment—as 
“ actionable as a tort to which the name intimidation was attached... 
in Rookes v. Barnard.” 2? T.U.L.RB.A., s. 13 (1) (b) now covered this 
tort and provided that where the relevant acts were committed within 
the golden formula, it was not actionable. But he then proceeded to 
consider the effect of T.U.L.R.A., s. 13 (2) which provides a golden 
formula defence to interference with the trade or business, etc., of 
another person. This he said must refer to interference which would 
be actionable if not done in contemplation or furtherance of a trade 
dispute and this could only be interference by unlawful means."* 
Unlike the Court of Appeal who asserted the existence of the tort 
and assumed that there was no defence to it as such in T.U.L.R.A., 
s. 13, Lord Diplock appeared to acknowledge its existence by stating 
that T.U.L.R.A., s. 13 (2) did provide a defence to it. This appears 
to conflict with opinions in Rookes v. Barnard that this subsection, 
then the second limb of section 3 of the 1906 Act, was originally 
passed to provide a defence to a form of liability which might have 
developed but had not done so: intentional interference with trade 
or business by means not in themselves-unlawful.* 


The golden formula 


Lord Diplock had no hesitation in holding that the defendants were 
acting “in contemplation or furtherance of a trade dispute.” 1° 
This conclusion was inevitable after the decision in N.W.L. that 
any genuine connection with the subject-matter in the trade dispute 
definition in T.U.L.R.A., s. 29 (1) was sufficient. Here Lord Diplock 
found that the dispute between Thames and A.C.T.T. was clearly 
connected with “(b)...termination...of employment...of one or 
more workers,” maybe also “ (c) allocation of work . . . as between 
workers or groups of workers,” because of the consultation agreement 





11 See ibid. at p. 140. 

12 [1964] A.C. 1129. 

13 At pp. 333-334. The existence of the tort is acknowledged in Clerk and 
Lindsell on Torts (15th ed., 1982), para. 15-19. 

14 [1964] A.C. 1129, per Lord Reid at pp. 1177-1178, Lord Hodson at p. 1203, 
Lord Devlin at p. 1218, Lord Pearce at pp. 1236 and 1238, cf. Lord Evershed’s 
doubts at pp. 1189-1196, 

15 At p. 330. It was “a classic instance of a trade dispute arising out of fears 
for job security in a period of high unemployment.” 
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“(@) terms and conditions of employment,” +° and therefore also 
“ (g) machinery for... consultation . . . relating to any of the foregoing 
matters.” 

In endorsing the broad view of the trade dispute definition taken in 
N.W.L. Lord Diplock cannot have been unaware that the 1982 Bill 
proposed to amend it in several respects, some of which were clearly 
intended to reverse the effects of the N.W.L. decision. Indeed his 
judgment gives some pointers to the effects these amendments 
will have. While he referred to the Court of Appeal decision in G.A.S. 
v. T.G.W.U." in support of his view that fears of future redundancies 
could give rise to a trade dispute within section 29 (1) (b), he noted 
that that case concerned the Industrial Relations Act 1971 definition 
of an industrial dispute which was narrower than trade dispute in 
that it required the dispute to “ relate wholly or mainly to ” the listed 
subject-matter rather than be “connected with” it. The 1982 Bill 
proposes to reintroduce this formulation. While it did not exclude 
the dispute in G.A.S. v. T.G.W.U."" it could be used to exclude a 
dispute like that in Hadmor, e.g. on the ground that the predominant 
motive of the defendants was a campaign against facility companies. 
Lord Diplock’s opinion that the dispute could also fall within section 
29 (1) (c) was based on the definition of worker in section 29 (6) 
which expressly includes those not employed by employers party to 
the dispute. The 1982 Bill proposes to replace this definition by one 
which only includes workers dismissed by an employer party to the 
dispute in limited circumstances; this impliedly excludes all workers 
employed by other employers. It is difficult to escape the conclusion 
that the liberal approach to the trade dispute definition was endorsed 
in the certain knowledge that it would be short lived. 


Effect of T.U.L.R.A., s. 13 after the 1980 Act 


Before 1980, “ overwhelming ” evidence that the defendants acted 
in contemplation or furtherance of a trade dispute would normally +8 
have decided a labour injunction case. This was because after 1976, 
T.U.L.R.A., s. 13 seemed to provide a comprehensive set of defences 
to most of the relevant tort liabilities. As well as limiting the circum- 
stances in which these defences are available, the 1980 Act repealed 
T.U.L.R.A., s. 13 (3). This subsection provided “for the avoidance 
of doubt” that (a) acts which by reason of section 13 (1) or (2) were 
not themselves actionable and (b) a breach of contract in contem- 
plation or furtherance of a trade dispute, could not be unlawful 
means for the purposes of establishing liability in tort. 

In Hadmor the plaintiffs accepted that if the defendants were 
protected by the golden formula, their threats to induce A.C.T.T. 





16 Supporting the opinion in B.B.C. v. Hearn [1977] LCR. 685, 692 that these 
were not confined to contractual matters. 

17 [1975] I.C.R. 276. N 

18 Though not automatically, see N.W.L. [1979] LC.R. 867, 881, 883, 890; Sirs 
[1980] I.C.R. 161, 187, and Hadmor at p. 328. 
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members to break their contracts of employment could not be action- 
able in the tort of intimidation because of T.U.L.R.A., s. 13 (1) (b). 
After the repeal of section 13 (3), however, they argued that these 
threats could nevertheless constitute unlawful means and so enable 
the plaintiffs to rely on the tort of interference with business by 
unlawful means to which section 13 provided no defence. In the 
Court of Appeal Lord Denning accepted this argument. After a 
typically sweeping résumé of the legal history he concluded that the 
repeal of section 13 (3) was not intended to restore the previous 
doubt but to render the acts referred to in the subsection unlawful 
means for the purposes of tort liability.?° 

Not to be upstaged in a matter of legal history, Lord Diplock 
followed a terse assertion that the meaning of section 13 (1) and (2) 
was plain and free from ambiguity and that they clearly provided 
a defence in the case, with a slightly different historical account in 
support of his view of the effect of section 13 (3) and its repeal. It 
had, he said, been enacted because of doubts created by dicta in 
Rookes v. Barnard and Stratford v. Lindley,” in particular the 
suggestion by Lord Pearce in the latter that the defence provided by 
section 3 of the 1906 Act against inducing breach of contract of 
employment (which is now part of T.U.L.R.A., s. 13 (1) (@) was 
only available against the employer party to the contract of employ- 
ment. The weight of judicial opinion since the mid-1960s had been 
that this was not the law.” Section 13 (3) was repealed by section 
17 (8) of the 1980 Act solely because to have left it in place would 
have been in conflict with the policy in the preceding provisions of 

` section 17 of selective withdrawal of the defences in T.U.L.R.A., 
s. 13 (1) from secondary action.”” 

This analysis is deficient in at least one key respect; it takes no 
account of T.U.L.R.A., s. 13 (3) (b). This was enacted to remove the 
possibility created by Rookes v. Barnard that a breach of contract 
is an unlawful act for the purposes of all economic tort liabilities and 
not just intimidation.”* If it is then it could provide another means of 

19 [1981] E.C.R. 690, 706-710. (Watkins L.J. agreed with him on this point, 
ibid. at p. 713). His conclusion that this was in complete conformity with the 
overall purpose of s. 17 of the 1980 Act overlooks the point that his reasoning 
would render the rest of s. 17 unnecessary and as Lord Diplock noted, at p. 336, 
destroy the gateways to legality in s. 17(3)-(5). (Lord Diplock’s speech on this point 
must be read as including the words “do not” before “ satisfy ” 11 lines up from 
the bottom of p. 336.) The action in Hadmor was not secondary action as defined in 
s. 17 (2) because the employer party to the trade dispute, Thames, was also party 
to the contracts of employment breach of which the defendants threatened to induce; 
s. 17 as such was not therefore in issue in the case. 20 [1965] A.C. 265. 

21 See the review by Templeman J. in Camellia Tanker Ltd. v. ITF [1976] 
I.C.R. 274, 285-289. Lord Diplock endorsed the view that Lord Pearce was wrong. 
This supports the conclusion that T.U.L.R.A., s. 13 (3) (a) was unnecessary. 

22 At p. 336, see Lewis & Simpson, op. cit. at pp. 212-214. Lord Diplock’s stern 
tebuke of Lord Denning for referring to the Hansard report of Lord Wedderburn’s 
speech in Parliamentary debates on the issue to support his opposite conclusion on 
the effect of the repeal raises an issue outside the scope of this note. 

23 Cf. Lord Devlin’s warning in Rookes v. Barnard [1964] A.C. 1129, 1209-1210, 


that this was not necessarily the case. See generally Wedderburn (1964) 27 M.L.R. 
257. 
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overcoming the defences in T.U.L.R.A., s. 13 (1) and (2), e.g. by 
finding that defendant shop stewards indirectly interfered with com- 
mercial contracts by the unlawful means of breaking their contracts 
of employment. It cannot be said that judicial opinion since 1964 has 
rendered avoidance of this doubt unnecessary since there has been 
a marked absence of reported opinion on the point. After the repeal 
of T.U.L.R.A., s. 13 (3) (b), the possibility that the section 13 defences 
will be outflanked remains even if it can now be confidently asserted 
that section 13 (3) (a) was unnecessary. i 

A simpler way of avoiding the section 13 defences would be to 
develop a new tort to which none of the remaining provisions could 
provide any defence. The plaintiffs in Hadmor suggested one based 
on protecting certain interests against unjustifiable restraint of trade.*4 
It is difficult to see how such a tort could exist after the unequivocal 
assertion of the House of Lords in Lonrho v. Sheil * that there is no 
tort in English law of causing loss by an unlawful act. If there was 
nevertheless a rather narrower tort based on causing loss by acts in 
restraint of trade, then unless T.U.L.R.A., s. 13 was amended to 
provide a defence of it, a large part of the legislature’s deliberations 
on the 1980 and 1982 Bills would be rendered superfluous. 


Parliament and the courts 


A striking characteristic of the Law Lords’ decision in Hadmor is 
the close parallel between its relationship to the 1982 Bill and the 
relationship of their decisions in N.W.L., Express Newspapers v. 
MacShane * and Sirs to the 1980 Bill. The earlier trilogy reversed 
the 1977-79 approach of the Court of Appeal to the golden formula 
defences but at the same time made clear that the House of Lords 
shared the distaste felt in lower courts for wide-reaching immunities 
from tort liabilities for the organisers of industrial action.?? Similar 
disquiet was expressed by Lord Diplock in Hadmor?* and the 
apparent liberalism of this decision is further undermined by the 
continued uncertainty surrounding the effect of the repeal of - 
T.U.L.R.A., s. 13 (3) (6) and the ambit of the economic torts. 

All this is in marked contrast to the pattern of events from the 
1870s to the 1960s when restrictive judicial decisions were overcome 
by the legislature in a sequence which gave Britain’s collective labour 
relations their unique legal structure: the Trade Union Acts 1871- 
1913, Conspiracy and Protection of Property Act 1875 and Trade 
Disputes Acts 1906 and 1965. Since this structure was restored after 
the interregnum of the Industrial Relations Act 1971 by the 1974-76 





24 Only Dillon J. commented on this. He regarded it as contrary to Allen v. 
Flood [1898] A.C. 1 and a re-presentation of what Lord Dunedin in Sorrell v. 
Smith [1925] A.C. 700, 719 described as “ the leading heresy ”: transcript 8. 

25 [1981] 3 W.L.R. 33, 40-41. 

26 [1980] A.C. 672. 

27 See Wedderburn (1980) 43 M.L.R. 319, 325 and Simpson (1980) 43 M.L.R. 
327, 335-336. ~ 28 At p. 333. 
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legislation, the roles of Parliament and the Law Lords have changed; 
but they have not been reversed. The Law Lords’ pointing up of the 
effect of the immunities has given both a lead to and support for 
their progressive dismantling by the legislation of 1980 and 1982. 
While it may be desirable for the protagonists of the non-interven- 
tionist legal framework for industrial conflict to look ahead to the 
new factors which “the next liberal reform of labour law must 
include,” ?° it must be doubtful if the integrity of that framework 
could ever be restored. Its tortuous adaptation by the 1980 and 1982 
legislation to fulfil a purpose directly opposed to that for which it 
was intended cannot lead to an intelligible and acceptable com- 
promise between two conflicting goals. But it is clear from judicial 
attitudes expressed in Hadmor and its predecessors that the House of 
Lords is no more likely to be sympathetic to any new framework 
which relies on judicial abstention than Lord Denning and his 
supporters in the lower courts. The prospects for a coherent legal 
structure for the freedom to take industrial action are thus poor in 
both the short and long term. 
R. C. SIMPSON * 


PASSIVE RESISTANCE AND POLICE POWERS 


In R. v. Chief Constable of Devon and Cornwall, ex parte Central 
Electricity Generating Board + the Court of Appeal considered the 
position of the police when called upon to terminate a campaign of 
“ passive resistance” which had non-violently, but unlawfully, pre- 
vented a statutory body from exercising its powers on private 
property. 

The case arose out of a decision by the C.E.G.B. (“ the board ”) 
to survey a farm in Cornwall for its suitability as a site for a nuclear 
power station. The board has statutory powers to enter and survey 
private land for such purposes and it is an offence, punishable by 
a £50 fine, to wilfully obstruct a person acting in the exercise of 
these powers.? There is no power of arrest without warrant for this 
offence. The owners of the farm allowed the board on to their land 
only after an injunction restraining them from any interference was 
granted. Subsequently local anti-nuclear power demonstrators entered 
the site and interrupted the survey by chaining themselves to and 
lying under machinery and otherwise obstructing the work. The police 


29 Wedderburn (1982) 45 M.L.R. 321 writing with reference to the procedural 
aspects of interlocutory applications for labour injunction. 

30 This is confirmed by the majority decision of the House of Lords in United 
Tankships of Monrovia v. ITF [1982] 2 W.L.R. 803, which significantly restricts 
the ambit of the trade dispute definition as well as exposing the organisers of 
industrial action to a new doctrine of “ economic duress ” in an uncertain range of 
circumstances. See Wedderburn (1982) 45 M.L.R. forthcoming. 

* Lecturer in Law, London School of Economics and Political Science. 

1 [1981] 3 W.L.R. 967. 

2 Electricity Act 1957, s. 35; Town and Country Planning Act 1971, ss. 280, 281 
(2). 


July 1982] NOTES OF CASES 455 


took their names and addresses and the board obtained an injunction 
restraining them from further interference. They were then replaced 
by people who similarly obstructed the survey. As the identity of the 
newcomers was not known and replacements appeared readily avail- 
able, the board asked the local Chief Constable, Mr. John Alderson, 
for police assistance in ending the obstruction. Mr. Alderson refused 
on the ground that the demonstrators had committed no acts of 
criminal damage or breaches of the peace, and were unlikely to do 
so, and in these circumstances the police had no power of arrest. 
Given the ‘“ complicated ” legal position and the “ unenviable and 
sensitive ” position of local officers faced with “ contentious issues ” 
such as the survey, he considered the police could merely maintain 
a “low-key presence to preserve the peace.” 3 The board thereupon 
applied for an order of mandamus requiring Mr. Alderson to instruct 
his force to remove, or assist their servants in removing, the 
demonstrators. Both the Divisional Court and the Court of Appeal 
dismissed the application but all three members of the latter delivered 
detailed opinions on the nature and extent of police powers, Lord 
Denning M.R. and Templeman L.J. made some surprising assertions! 

The primary issue was the circumstances in which a breach of 
the peace would exist or be reasonably apprehended.* Every citizen 
has a duty to preserve the peace, although for persons other than 
constables this is a duty of “ imperfect obligation.” * To fulfil this 
duty, the citizen in whose presence a breach of the peace is being, 
or he reasonably believes is about to be, committed has a power of 
arrest or power to take other reasonable steps to prevent the breach, 
including, where appropriate, detaining a person against his will.° 
Lord Denning M.R. considered that the conduct of the demonstra- 
tors, in itself, amounted to a breach of the peace: there is a breach 
of the peace “ whenever a person who is lawfully carrying out his 
work is unlawfully and physically prevented by another from doing 
it” by, for example, that other person “lying down or chaining 
himself to a rig or the like.” 7 “ Breach of the peace” is a concept 
notoriously Jacking in precise definition è but the presence or threat 
of violence has been assumed to be intrinsic to it (and the necessity 
for this element was recently affirmed by the Court of Appeal in 
R. v. Howell (Errol) °). The statement that a non-violent campaign 
of obstruction amounts to a breach of the peace thus represents a 





3 Letter to the board, quoted by Lawton L.J. at p. 978. 

4 The case was unusual; normally the police argue that a breach of the peace 
existed or was reasonably apprehended. ` 

5 Albert v. Lavin [1981] 3 W.L.R. 955, per Lord Diplock at p. 958. 

6 R. v. Howell (Errol) [1981] 3 W.L.R. 501; Lavin v. Albert, supra. This is the 
only common law power of arrest remaining. 

7 [1981] 3 W.L.R. 967, 975. 

8 See Glanville Williams, “ Arrest for Breach of the Peace” [1954] Crim.L.R. 
578. 

9 Supra, per Watkins L.J. at p. 509: “... there is a breach of the peace whenever 
harm is actually done or is likely to be done to a person or in his presence to his 
property or a person is in fear or being so harmed through an assault, an affray, 
a riot, unlawful assembly or other disturbance.” 
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fundamental redefinition of the concept. Lord Denning M.R. con- 
tinued that even if such conduct were not in itself a breach of the 
peace, it gave rise to a reasonable apprehension of it as it was “at 
once likely that the lawful worker . . . (would) . . . resort to self-help 
by removing the obstructor by force from the vicinity of the work so 
that he obstructs no longer.” 1° Although self-help consisting of 
reasonable force would justify the assault and battery provided that 
only reasonable force was used, “in deciding whether there is a 
breach of the peace or the apprehension of it, the law does not go 
into the rights or wrongs of the matter. . . . Suffice it that the peace 
is broken or is likely to be broken by one or another of those 
present.” 71 Again, this represents a considerable extension of exist- 
ing authority. There is authority that if an individual’s conduct raises 
a reasonable apprehension that others will breach the peace in 
response, then any necessary measures to preserve the peace, includ- 
ing preventing him from continuing that conduct, may be taken.*? 
(If the individual fails to obey the instructions of a policeman in 
these circumstances, he may be arrested and charged with wilfully 
obstructing a constable in the execution of his duty.) However, the 
authorities assume that the threat of unlawful force causes the 
danger to the peace.’* In this case, according to Lord Denning M.R., 
the force would probably be justified. The police would seem, how- 
ever, to have a duty to prevent it as part of their general duty to pre- 
serve the peace. Templeman L.J. appeared to share Lord Denning 
M.R.’s view in stating that “ passive resistance” by a demonstrator 
to his own removal would endanger the peace." Lord Denning M.R. 
considered that the protesters were, moreover, an unlawful assembly, 
as being an assembly of three or more persons with intent to commit 
a crime by open force.’* As their avowed aim was to act peacefully, 
this was a surprising conclusion. (The offence is broader than stated 
by Lord Denning M.R.2”) 

Lawton L.J. was much more circumspect and emphasised that the 
Chief Constable could not order members of his force to do acts 
which could only lawfully be done if an officer himself reasonably 
apprehended a breach of the peace.1* He stated that if the demon- 


10 [1981] 3 W.L.R. 967, 975. 

11 Ibid. at pp. 975-976. 

12 Humphreys v. Connor (1864) 17 I.C.L.R. I: O’Kelly v. Harvey (1883) 15 Cox 
C.C. 435; Wise v. Dunning [1912] 1 K.B. 167; Duncan v. Jones [1936] 1 K.B. 218. 
Cf. Beatty v. Gillbanks (1889) 9 Q.B.D. 308. 

18 Police Act 1964, s. 51 (1); Duncan v. Jones, supra; Piddington v. Bates [1961] 
1 W.L.R. 162. 

14 e.g. Wise v. Dunning, supra, per Lord Alverstone C.J. at p. 175 and other 
cases in note 12; see also Glanville Williams, supra at p. 580. 

18 [1981] 3 W.L.R. 967, 983 and 984. 

16 Ibid. at p. 976. 

17 See Smith and Hogan, Criminal Law (4th ed., 1978), p. 750; Brownlie’s Law of 
Public Order and National Security (2nd ed., 1981), pp. 121-30. Conviction of the 
demonstrators for this offence would seem to depend upon Lord Denning M.R.’s 
extended definition of breach of the peace—see Beatty v. Gillbanks, supra. 

18 [1981] 3 W.L.R. 967 at p. 979. 
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strators allowed themselves to be removed by the board’s servants 
“ without struggling or causing uproar” the police would have no 
reason for acting,’® thus implicitly rejecting Lord Denning M.R.’s 
view that the protest itself was, or gave rise to a reasonable apprehen- 
sion of, a breach of the peace. He stressed that the demonstrators 
would have to show an intention to use violence or behave in a 
tumultuous way before amounting to an unlawful assembly.?° 

All three members thought that the board could use reasonable 
force to remove the demonstrators.” Lawton L.J. stated that the 
police could remove them only if there was a breach of the peace 
or an imminent likelihood of one or if an unlawful assembly 
formed ? and Templeman L.J. also linked the right of the police 
to do this to the concept of a breach of the peace (in his extended 
interpretation).?* Lord Denning M.R., however, considered that, quite 
independently of this, it was “within the authority of the police 
to intervene to prevent any criminal offence being committed in their 
presence, even though it is only a summary offence, where the 
offender fails or refuses to give . . . his name and address” and the 
police were thus entitled to clear the demonstrators from the site. 
He gave no authority for this proposition and there seems none to 
justify it. The citizen is under no obligation to furnish the police 
with his name and address % (except where expressly provided by 
statute) and the Royal Commission on Criminal Procedure noted 2° 
that where there is no power to arrest without warrant the citizen 
who refuses to give such information can in effect prevent the law 
from being enforced by making it impossible to serve a summons. 
This lacuna does not justify the unlawful detention of the demon- 
strators which their physical removal would constitute, rendering 
the police liable for assault and false imprisonment.2’ (Where the 
demonstrators were not about to leave the “ scene of the crime,” the 
police could have sought a warrant for their arrest.?8) 

Entry on to private property requires common law or statutory 
authority or the occupier’s express or implied permission; in the 
absence of this the occupier may sue for trespass. The police had 
remained on the farm during the demonstration to preserve the 

19 Ibid. at p. 981. 

20 Ibid. 

21 Ibid. per Lord Denning M.R. at p. 975; Lawton L.J. at p. 977; Templeman L.J. 
at p. 982. 

22 Ibid. at p. 979. 

23 Ibid. at p. 983. 

24 Ibid. at p. 976. 

25 Rice v. Connolly [1966] 2 Q.B. 414. 

26 Cmnd. 8092 (1981), para 3.86. 

27 The report recommended a power to arrest where a police officer sees an 
offence being committed and the offender refuses to supply his name and address 
until those particulars are ascertained. If the particulars are not forthcoming, he 
should be brought before a magistrates’ court immediately and charged with the 
offence committed: ibid. 

28 Magistrates Courts Act 1952, s. 1; Criminal Justice Act 1967, s. 24. 
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peace and their right to be there was not an issue.*® Templeman L.J., 
however, stated obiter that the police were entitled to enter private 
land “at the invitation of the owner or at the invitation of any 
person who himself has a right to be on the land” (my italics) and 
the board was thus entitled to invite the police to enter to help to 
establish conditions under which it could complete the survey.*° The 
courts usually take a strict view of powers of entry ® and it has 
recently been affirmed that “If it be Parliaments intention to 
confer a power of entry, the draftsman must ensure the power is 
expressly conferred.” * Templeman L.J.’s broad proposition does 
not marry happily with this principle. (Numerous statutes give 
powers of entry to public officials for particular purposes on speci- 
fied conditions 33; s. 20 (2), Health and Safety at Work etc. Act 
1974 empowers an inspector entering premises to take with him a 
constable if he has reasonable cause to apprehend any serious 
obstruction in the execution of his duty.) 

In R. v. Metropolitan Police Commissioner, ex parte Blackburn ** 
and R. v. Metropolitan Police Commissioner, ex parte Blackburn 
(No. 3)*® the Court of Appeal held that a Chief Officer of Police 
could be compelled to perform his duty of law enforcement but 
emphasised his wide discretion in the performance of that duty.** In 
this case, the Court of Appeal seemed to assume that mandamus 
could potentially be ordered but held that the action to be taken 
in the particular circumstances was a matter for the police them- 
selves to decide according to the exigencies of the situation.” How- 
ever, Lord Denning M.R. and Templeman L.J. clearly thought that 





29 A ground of appeal from the Divisional Court was that due weight had not 
been given to the fact that the Chief Constable had already instructed his officers 
to go on to the land without any invitation from the occupiers and thus entry would 
have been unlawful unless a breach of the peace was reasonably apprehended. The 
police are entitled to enter and remain on private premises where they reasonably 
apprehend a breach of the peace will otherwise occur: Thomas v. Sawkins [1935] 
2 K.B. 249. There is no indication that the owners of the farm opposed the presence 
of the police. 

30 1981 3 W.L.R. 967, 983. 

81 See Brownlie, op. cit. pp. 106-107. 

32 Clowser v. Chaplin [1981] 1 W.L.R. 837, per Lord Scarman at p. 842. The case 
affirmed that a power to arrest without warrant does not carry with it an implied 
power to enter private premises without the permission of the occupier. 

33 See Clerk and Lindsell on Torts (14th ed., 1975), p. 1156. 

34 [1968] 2 Q.B. 118. 

35 [1973] 1 Q.B. 241. 

36 See L.H. Leigh, Police Powers in England and Wales (1975), pp. 13-15 for a 
discussion of these cases. See also R. v. Metropolitan Police Commissioner, ex parte 
Blackburn, The Times, March 7, 1980. 

87 [1981] 3 W.L.R. 967, per Lord Denning at 976-977; Lawton L.J. at p. 981; 
Templeman L.J. at p. 985. Lawton L.J. emphasised that a Chief Constable could 
only order his men to watch the demonstration; the demonstrators could be removed 
only if the officers themselves had reasonable cause to apprehend a breach of the 
peace: ibid. at p. 979. There are no cases where mandamus has been ordered against 
a Chief Officer of Police. In R. v. Dytham [1979] 1 Q.B. 722 the Court of Appeal 
held that a public officer could be convicted of misconduct in a public office if there 
was a deliberate failure and wilful neglect to perform a legal duty without reason- 
able excuse or justification and the misconduct was calculated to injure the public 
interest so as to call for condemnation and punishment. 
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the time for action had come.** In his letter to the board, the Chief 
Constable stated that he could do nothing to remove the demonstra- 
tors without a “ more definitive legal mandate.” 3° It would be 
difficult to argue that the Court of Appeal supplied it. dn the 
event, the demonstrators agreed to leave: the protest lasted over 
160 days.) 

GILLIAN S. Morris * 


MENTAL HEALTH PATIENTS’ RIGHTS AND 
MINISTERIAL DISCRETION 


In X v. United Kingdom? the European Court of Human Rights 
has recently considered the position of a patient who had been 
conditionally discharged from a mental hospital but whose recall to 
hospital had been ordered by the Home Secretary under section 66 (3) 
of the Mental Health Act 1959. On what grounds is such a recall 
justified, for what period, and what procedures must be adopted to 
enable the patient to challenge his renewed detention? As a result of 
the Court’s judgment these are matters presently being considered 
by the Government in its reform of mental health law and practice. 

Following his conviction in 1968 for offences involving violence, X 
was diagnosed to be suffering from paranoid psychosis. The court 
made a hospital order against him under section 60 of the Mental 
Health Act 1959 and coupled it with a section 65 restriction order. 
His detention in Broadmoor was, subject to the Home Secretary’s 
discretion, without limit of time. l 

In May 1971, the Home Secretary ordered the discharge of X 
under section 66 (2) of the 1959 Act, on condition that he lived in 
his matrimonial home and attended a psychiatric out-patients clinic. 
In April 1974, however, X’s wife told his probation officer that his 
health had deteriorated. The matter was immediately reported to the 
responsible medical officer at Broadmoor and his recall to hospital 
was authorised pursuant to section 66 (3) which provides that “ The 
Secretary of State may at any time during the continuance in force of 
an order restricting the discharge of a patient who has been con- 
ditionally discharged under the last foregoing subsection, by warrant 
recall the patient to such hospital as may be specified in the 
warrant. ...” 

No prior medical examination of the applicant was made. Nor was 
he or his legal representatives given any detailed or official explanation 
for his renewed detention, despite inquiries. X regarded his recall as 
unjustified. An application for habeas corpus was made shortly 
afterward in which X’s consultant psychiatrist deposed to the effect 
that X inevitably presented a risk to the community. No fuller expla- 


38 Ibid. at pp. 977, 985. 

39 Quoted by Lord Denning M.R., ibid. at p. 973. 

* Senior Lecturer in Law, Polytechnic of North London. 
1 1981, Series A, No. 46; 4 E.H.R.R. 188. 
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nation of the reasons for the recall was produced. The Divisional 
Court rejected the application for the writ without giving full reasons 
for their decision.? It was not made clear whether it felt there was no 
jurisdiction to upset the section 66 (3) decision by the Home Secre- 
tary, or whether, on the evidence available, the decision was justified. 

In July 1974 X lodged an application with the European Com- 
mission è alleging infringement of Article 5, paragraphs (1), (2) and 
(4) of the European Convention. 

First, it was contended that there had been a breach of Article 5 (1) 
on the ground that his recall to hospital had been effected in the 
absence of a prior medical examination. Article 5 (1) reads: “ Every- 
one has the right to liberty and security of the person. No one shall 
be deprived of his liberty save in the following circumstances and 
in accordance with a procedure prescribed by Jaw... (e) the lawful 
detention ... of persons of unsound mind... .” 

The Court held in Winterwerp that three conditions must be ful- 
filled in order to comply with this provision: a true mental disorder 
must be established before a competent authority on the basis of 
objective medical expertise; the mental disorder must be of a kind or 
degree warranting compulsory confinement; and the validity of the 
continued confinement depends on the persistence of such a dis- 
order.* This was reiterated by the Court in X. However, in both 
judgments the Court emphasised that these requirements do not 
necessarily apply in cases of emergency. In emergencies “ the inter- 
ests of the protection of the public prevail over the individual’s 
right to liberty to the extent justifying the confinement.” * In these 
circumstances it would be impracticable to require a thorough medi- 
cal examination prior to the confinement and, as a result, a wide 
area of discretion must be conferred on the detaining authority.* 

In X’s case the Court unanimously held that the fears expressed by 
the applicant’s wife and the probation officer, together with his 
background, were sufficient, in the discretion of the Home Secretary, 
to give rise to an emergency justifying his recall. The subsequent 
confirmation by a hospital doctor that X was suffering from a 
psychosis satisfied the general Winterwerp requirements.’ 

X alleged secondly that, after his detention, neither he nor his legal 
advisors were provided with an adequate explanation of the reasons 
for his recall as required by Article 5 (2). The latter provides: 
“ Everyone who is arrested shall be informed promptly, in a language 








2 Unreported. For full transcript see Cour. (81) 53 (Council of Europe). 

3 X died in January 1979, after which the case was pursued by his relatives. The 
Court accepted the case as raising matters of public importance. 

4 2 E.H.R.R. 387, para. 39. 

5 Ibid. para. 45. 

6 4 E.H.R.R. 188, para. 41. 

7 Thus, the use of s. 66 (3) without a prior medical examination must be restricted 
to cases of emergency. Other provisions of the Act justifying detention only in 
emergencies have been used in non-emergency cases. Cf. s. 29 in particular: Review 
of the Mental Health Act 1959, Cmnd. 7320 (1978). 


July 1982] NOTES OF CASES 461 


which he understands, of the reasons for his arrest and of any charge 
against him.” 

The Commission took a serious view of this claim. It submitted 
“there could have been no justification for withholding detailed 
information from persons acting on the applicant’s behalf, namely 
his solicitors.” The statement given during the habeas corpus proceed- 
ings, that the applicant’s case was giving cause for concern, was too 
vague to constitute the information necessary to make effective and 
intelligent use of the right ensured by Article 5 (4).* The Court, 
however, declined to settle the question as regards paragraph (2). It 
considered the claim amounted here to no more than one aspect of 
the complaint inquired into below. 

The final head of application arose as a result of the failure of the 
habeas corpus proceedings to examine adequately the factual, as well 
as the legal, basis of the Home Secretary’s decision under section 66. 
The claim was made under Article 5 (4): “ Everyone who is deprived 
of his liberty by arrest or detention shall be entitled to take proceed- 
ings by which the lawfulness of his detention shall be decided 
speedily by a court and his release ordered if the detention is not 
lawful.” As the Court observed, the writ of habeas corpus does not 
enable an English court to review the merits of a decision taken by 
an administrative authority where the legislation in question reserves 
such matters exclusively to that authority. As X’s case exemplified, 
once a Statute afforded the executive a discretion, the review of 
habeas corpus would bear solely on the formal, and not the substan- 
tive, aspects of the decision.® X alleged that such a restrictive review 
failed to satisfy the requirement of paragraph (4), that the “ lawful- 
ness... be decided,” because it omitted to inquiry into the question 
whether the Home Secretary’s decision was justified by the persistence 
of the disorder.1° 

Clearly this point is of significance not only for mental health 
patients. Immigrants are subject to a similar degree of ministerial 
control under the Immigration Act 1971. In giving their opinions, 
however, both the Court and the Commission were very careful to 
limit themselves to the circumstances of X’s case. The Court, affirm- 
ing the opinion of the Commission in Winterwerp, said that Conven- 
tion makes the “lawfulness” of the kind of deprivation of liberty 
undergone by X subject to certain requirements over and above 
conformity with domestic law. The review of the section 66 (3) 
recall was only sufficient in emergency cases in which the detention 
was for a short-period, because these circumstances allow a reduced 
role for the courts. But in detention for the longer term 


“a judicial review as limited as that available in the habeas 
corpus procedure in the present case is not sufficient for a 


8 Report of the Commission para. 111. 
9 4 E.H.R.R. 188, para. 56. 
10 Per Winterwerp, para. 39. 
11 4 E.H.R.R. 188, para. 57. 
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continuing confinement such as the one undergone by X....In 
the instant case Article 5 (4) required an appropriate procedure 
allowing a court to examine whether the patient’s disorder still 
persisted and whether the Home Secretary was entitled to think 
that a continuation of the compulsory confinement was necessary 
in the interests of public safety.” 12 


For these reasons the Court unanimously upheld X’s claim. 

The case of X is significant, both for the speed with which the 
Government has reacted to the case, and for the Court’s observations 
on the adequacy of the remedy of habeas corpus. The Government’s 
response has taken two forms. First, following the criticism of the 
Commission regarding Article 5 (2), it has issued circulars to the 
police, local authorities and area health authorities ** which have 
revised the procedure to be followed once a person has been recalled 
under section 66 (3). A two stage approach has been adopted: Stage 
One—the person responsible for detaining the patient should inform 
him that he is being recalled, on the instructions of the Home Secre- 
tary, under the Mental Health Act 1959 and that a fuller explanation 
will be given later. Stage Two—the fuller explanation will be provided 
as soon as possible thereafter and in any case, within 72 hours of 
admission. The responsible medical officer is also charged with 
informing the patient’s G.P. and an appropriate member of the 
patient’s family, of the reasons for the recall of the patient. 

The second response of the Government has been to amend the 
provisions of the Mental Health (Amendment) Bill, which has 
recently completed its Second Reading in the House of Commons 
and at the time of writing is before a Special Standing Committee. 

The essence of these amendments is to extend the responsibility of 
Mental Health Review Tribunals. Their present advisory function 
is to be replaced by the power to discharge restricted patients both 
absolutely and conditionally. Thus, they are to become “courts” of 
review within the meaning of Article 5 (4) of the Convention. 
Restricted patients should have a right to have their cases reviewed 
by the tribunal between the period of six to 12 months after their 
admission, and annually thereafter. The section 66 (3) power to recall 
is to be retained by the Home Secretary, but its exercise will give 
rise to the right of review described above. It is proposed that the 
tribunals be chaired by lawyers with substantial experience in the 
criminal courts (usually circuit court judges) and assisted by lay and 
medical members. 

The Mental Health Act 1959 marked a tendency to extend medical 
autonomy over mental patients and reduce judicial control.1* These 
amendments are one of a number in the Bill which begin to reverse 
the trend. 








12 Ibid. para. 58. 
13 Circulars H.O. 117/1980 and HN 44180, December 1980. 
34 P. Bean, Compulsory Admissions to Mental Hospitals. 
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Finally, the case is of importance for the Court’s comment on the 
adequacy of habeas corpus procedure in challenging the lawfulness 
of an administrative order for detention. The Court found that 
habeas corpus was not a sufficient remedy in a case of continuing 
confinement because, under it, the courts can exercise only a limited 
judicial review. It may be, however, that this puts the case against 
the effectiveness of the writ too highly. For example in R. v. Governor 
of Brixton Prison, ex parte Ahsan * and R. v. Secretary of State for 
the Home Department, ex parte Iqbal ** the Divisional Court asserted 
its right to examine the substantive merits of the Minister’s case for 
detention. Thus the power to submit the discretion to scrutiny appears 
to be available. As a matter of practice, on the other hand, the 
courts have been unwilling to use it and it is effectively correct to 
say, of X, that the Divisional Court would inevitably have dismissed 
his application.!" 

The proper scope of the judicial review required by Article 5 (4) 
has now been discussed in relation to three types of detention, i.e. 
those detained under emergency powers,!® pending deportation 1° 
and by virtue of mental disorder.” Despite this jurisprudence the 
Court has been reluctant to express a view on the real scope of the 
provision (a reluctance typified in X). Both the Winterwerp and 
Caprino cases have said that the purpose of Article 5 (4) is to 
prevent detention by means of arbitrary measures. Although the 
concept of “arbitrariness” has not specifically been discussed, the 
cases indicate that the provision seeks to superimpose a framework 
of legal rules based on the provisions of the Convention, around the 
operation of administrative discretion. With the exercise of discretion 
must arise the possibility of its challenge before a “ court” to which 
the authority must account for both the form and the content of its 
_ action. 

What is not yet clear is the extent to which the Court is prepared 
to control the exercise of discretion in general and the way in which 
different classes of case will attract varying degrees of review. The 
X case has shown the Court’s readiness to respect the exercise of 
discretionary power, as well as its awareness that such power is open 
to abuse. Thus, despite the rule that X’s detention depended on 
objective medical expertise, the Court said “Since the national 
authorities are better placed to evaluate the evidence adduced before 
them, they are to be recognised as having a certain discretion in the 
matter.” 7+ Thus, there is no objection to the exercise of discretion in 


15 [1969] 2 Q.B. 222. 

16 [1979] 1 All E.R. 675, see also Lord Denning M.R. in R. v. Governor of 
Pentonville Prison, ex parte Azam [1974] A.C. 18, 34 and R. v. Board of Control, 
ex parte Rutty [1956] 2 Q.B. 109. < 

17 e.g. see R. v. Home Secretary, ex parte Choudhary [1978] 1 W.L.R. 1177. 

18 Ireland v. United Kingdom, Ser. A. No. 25. 

19 Caprino v. United Kingdom, DH (81) 7. 

20 Winterwerp v. Netherlands and X v. United Kingdom (supra). 

21 4 E.H.R.R. 188, para. 43. 
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principle, the problem is to determine the degree of judicial super- 
vision appropriate to the facts of each case. For example as regards 
the curtailment of rights on grounds of morality, the Court affords 
the national authorities a broad margin of appreciation ** and its 
supervision is correspondingly weak. But the discretion permitted to 
detain on objective medical grounds must, necessarily, be more 
narrow. 

This leads to the problem of deciding how the type of review is to 
vary according to the nature of the case in question. Mental health 
patients now have the benefit of the Court’s attitude to their case. 
But to what extent do those detained under the Prevention of 
Terrorism (Temporary Provisions) Act 19767 or on grounds of 
national security under the Immigration Act 1971 enjoy the same 
rights? The House of Lords has recently said of illegal immigrants 
that the lawfulness of their detention is not dependent on the 
establishment of precedent objective facts whose existence the court 
may verify.2* How will the rule laid down in X affect those who have 
come to this country in breach of entry requirements? 

In the absence of a concept of “ arbitrariness ” the Convention can 
give little guidance on these questions. In this country there is still a 
feeling that one man’s arbitrariness is another’s sufficient reason.” 
Perhaps, therefore, the Court can do no better than develop separate 
rules as the various cases arise before it. The A, B and C= and 
Zamir cases *° are now being respectively considered by the Court 
and the Commission on precisely this issue. 


CHRISTOPHER NEWDICK * 


THE DEFENCE OF DURESS 


Tue defence of duress in criminal law has become dramatically 
prominent in recent years, both in this country and elsewhere.+ But 
despite the fact that it has been considered by both the House of 
Lords? and the Privy Council,’ its precise scope is far from clear, 
and is being only slowly worked out by the courts. This lends the 
decision of the Court of Appeal in Graham (Paul)* considerable 


22 e.g. see Handyside v. United Kingdom, Ser. A. Vol. 24. 

23 A, B and C v. United Kingdom, App. Nos. 8022/77, 8025/77 and 8027/77 has 
been referred by the Commission to the Court on this issue inter alia. 

24 Zamir v. Secretary of State [1980] 2 All E.R. 768, 772. 

25 Compare Padfield v. Minister of Agriculture [1968] A.C. 997 and Secretary of 
State for Employment v. A.S.L.E.F. [1972] 2 Q.B. 455. 

26 App. No. 9174/80. 

* Lecturer in Law, University of Reading. 

1 In particular in Australia. See Hurley and Murray [1967] V.R. 526; Harding 
[1976] V.R. 129; McConnell [1977] 1 N.S.W.L.R. 714; South Africa, S. v. Goliath 
1972 (3) S.A. 1; Canada Paquette (1977) 70 D.L.R. (3d) 129; America, Lovercamp, 
43 Cal.App. 3d 823 (1974). 

2 D.P.P. for Northern Ireland v. Lynch [1975] A.C. 653. 

8 Abbott [1977] A.C. 755. For an extended discussion, see I. H. Dennis, “ Duress, 
Murder and Criminal Responsibility ” (1980) 96 L.Q.R. 208. 

4 [1982] 1 W.L.R. 294. 
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importance at two different levels—it clarifies somewhat the ambit 
of the defence of duress, and it provides an insight into the way 
in which the courts are prepared to develop the law as fresh 
problems present themselves. ; 

On the facts, a plea of duress was optimistic, to put it mildly. 
Graham, a homosexual, killed his wife at the instigation of a man 
(King) with whom he lived in a “ bizarre ménage a trois.” He held 
one end of the electric flex with which his wife was strangled, but 
later claimed that he acted out of fear of King, although he gave no 
evidence of any direct threat—he merely knew of King’s violent 
disposition. Complaint was made on appeal of the trial judge’s 
direction that having considered whether the defendant was genuinely 
acting out of fear for his own life or personal safety, they should 
assess whether it was “ reasonable for the defendant to behave in 
the way he did? ”; more elaborately expressed, the jury was asked: 
“ would the defendant’s behaviour in all the particular circumstances 
to which I have just referred reflect the degree of self-control and 
firmness of purpose (which everyone is entitled to expect that his 
fellow citizens would exercise in society as it is today).” * 

With a reservation that will be considered presently, the court 
held that this was the correct test to apply, and the appeal was 
dismissed. 

A jurisprudential pandora’s box is opened by this decision. 

Should duress have been left to the jury at all? On this, the court 
expressed surprise that the Crown should have conceded its avail- 
ability on the facts, saying that the acts of King relied on by the 
defence “ were far short of those needed to raise a threat of requisite 
gravity.” This is surely right. Vague fears conjured up by an over- 
imaginative coward are not adequate. Such authority as there is 
suggests that what is required is a threat, express or implied,® of 
death or (probably) serious physical injury, but not, as the trial 
judge said “ personal safety.” The question whether a threat of 
harm less than death would suffice was not argued before the court, 
although a hint was dropped that this may have been too favourable 
a view of the law.. There are strong arguments for saying that the 
lesser threat should: suffice, in particular the argument that duress 
is excusatory rather than justificatory in character.” 

But even if duress had been available on the facts, there was the 
legally prior question of whether or not duress could be pleaded by a 
person indicted for murder as a principal. In Lynch,® this question 
had been left open by the House of Lords, and in Abbott,® the Privy 
Council held that it could not be pleaded by a person indicted as a 
principal in the first degree. This distinction was highly question- 


5 Ibid. at p. 298. 

6 Threats by conduct were considered sufficient in Hudson and Taylor [1971] 
2 Q.B. 202. 

7 See A. T. H. Smith [1978] Crim.L.R. 124. 

8 Above, note 2. 

9 Above, note 3. 
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able,?® but instead of arguing it, counsel for the Crown conceded 
it, and the Court of Appeal said it did not have to decide it. But the 
point was crucial to the decision—had the trial judge ruled that 
Abbott was right, the plea of duress would never have arisen. What 
is the legal status of the concession? Could counsel in Woods ™ 
have conceded that the offence of rape is one of specific intent or 
in Cunningham that a prosecution for murder requires proof of 
realisation that death might ensue, thereby altering the law? By 
allowing the appeal to proceed at all, the court confers some degree 
of legitimacy on the concession, but a subséquent trial judge might 
well be placed in a quandary over what the law now is, and will 
not thank the court for ducking the point in this way. 

There being no direct binding authority on the subject of the 
appeal, the court was placed in a position of having to make creative 
choices. In doing this, it consulted persuasive judicial authorities, 
textbooks and a Report of the Law Commission, and came to the 
conclusion that “ as a matter of public policy, it seems to us essential 
to limit the defence of duress by means of an objective criterion 
formulated in terms of reasonableness.” This was buttressed by 
analogous reference to the defences of provocation, self-defence and 
mistake, all of which are formulated in terms of reasonableness. 
“ Consistency of approach in defences to criminal liability is obviously 
desirable,” said the court. So it is, if we really are comparing like 
with like; but are we? Provocation is a partial defence, reducing 
murder to manslaughter, where a person excusably loses his self- 
control. If there were no objective limitations to the defence, persons 
would be free to plead provocation whenever they happened to lose 
their tempers, which would clearly be socially undesirable. But where 
a person is through no fault of his own placed in a position where he 
must kill or be killed, it is not so obvious that we must judge his 
conduct by reference to how others in his situation might have 
behaved. As it is, the court admits that the proper test is a hybrid 
one, which imposes on the prosecution a duty to prove that “a 
sober person of reasonableness firmness, showing the characteristics 
of the defendant, would not have responded to whatever he reason- 
ably believed King said or did by taking part in the killing.” * This 
imports from provocation (as explained by the House in Camplin ** 
and elaborated in Newell 15) the notion of the defendant’s own 
characteristics to mitigate the harshness of an objective test. As the 
Law Commission put it, “ threats directed against a weak, immature 
or disabled person may well be much more compelling than the 
same threats directed against a normal healthy person.” 1° But can 


10 See P. R. Glazebrook, “ Committing Murder Under Duress—Again ” [1976] 
35 C.L.J. 206. 

11 [1982] Crim.L.R. 42. 12 [1981] 2 All E.R. 863. 

18 At p. 300. 14 [1978] A.C. 705. 

15 (1980) 71 Cr.App.R. 331; (1981) 44 M.L.R. 567. Raven [1982] Crim.L.R. 51. 

16 Report on Defences of General Application (1977) Law Com. No. 83, para. 
2.28. 
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we really speak about a “ weak ” person “ of reasonable firmness ’’? 
What are the qualifying characteristics? Unhappy experiences with 
difficult questions of this sort in New Zealand weighed strongly in 
the decision of the Criminal Law Reform Commission to recommend 
the abolition of the distinction between murder and manslaughter.?’ 
If they are imported into duress, they might spell the difference 
between conviction and complete acquittal 18 and not just a mandat- 
ory as opposed to a discretionary term of life imprisonment. Con- 
siderations such as this make the analogy between provocation and 
duress too glib to be convincing. 

Readers may have noticed that in its formulation of the test,’® the 
court adopts an objective test at two distinctive points. Not only must 
the defendant have acted with reasonable firmness, but he must 
have done so in the light of the facts as he reasonably believed them 
to have been. This may have been a slip of the tongue. It is certainly 
at variance with the law as stated in Smith and Hogan who state 
that while “ the standard is objective, it ought to be judged in the 
light of the facts as he actually supposed them to be—which is not 
necessarily the same either as the facts were or as they would have 
appeared to a reasonable man.” *° This is also the view of the Law 
Commission expressed in a passage actually cited by the court. If 
it had been intended to take issue with this, the court might have 
been expected to say rather more than this to indicate what it took 
the law to be. On the other hand, an analogy is drawn with the 
defence of mistake, and the court has insisted on a number of 
occasions recently that to exculpate, a mistake must usually be 
based on reasonable grounds. The “ inexorable logic” of which 
Lord Hailsham spoke in Morgan ** compelling a court to hold that 
where intention or recklessness is required to be proved by the 
prosecution, any mistake that prevents the formation of the requisite 
mens rea must exculpate, has wilted under broadsides from the 
House .itself in Caldwell?2 and sustained formidable damage in 
frontal assaults from the Court of Appeal? and the Divisional 
Court.** In so far as the analogy is drawn with the dependant’s per- 
ception of the facts, it may be a fair one, although a judge could 
presumably allow more latitude for a mistake made under the 
influence of the duressor’s uplifted knife. 





17 Report on Culpable Homicide (1976) discussed by Celia Wells, “ The Death 
Penalty for Provocation ” [1978] Crim.L.R. 662, 667. . 

18 The court held that the question whether the defence exculpates exclusively 
or reduces to manslaughter was one of several questions upon which no decision was 
required. 

19 Above, note 13. 

20 Criminal Law (4th ed., 1978), p. 205. 

21 [1976] A.C. 182. 

22 [1981] 2 W.L.R. 509. 

23 Barrett and Barrett [1980] Crim.L.R. 641; Phekoo [1981] 1 W.L.R. 1117. 

24 Albert v. Levin [1981] 2 W.L.R. 1070. This case and those mentioned in the 
last note are considered by David Cowley “ The Retreat from Morgan” [1982] 
Crim.L.R. 198. 
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Graham had been drinking, and the jury were told that this was 
one of the factors that they could bear in mind when assessing his 
behaviour. With knee-jerk predictability, the Court of Appeal held 
that the proper test to apply is that of the reasonable sober man. 
When are the judge’s going to stop their absurd pretence that they 
inhabit a world of teetotallers, surrounded as they are on every side 
by evidence that reasonable, ordinary, decent people, do occasionally 
drink? 3 And even if we are not prepared to excuse a person who 
loses his temper when he has been drinking, are we sure that the 
same inexcusable psychological impulses are at work when a person 
is suddenly subjected to a threat to his own life and limbs? This is 
only one of many questions left unresolved by the decision in 
Graham. 


A. T. H. SMITH * 


CUSTODY AND INJUNCTIONS: A NEw DISCOVERY? 


Re W (a minor)} shows an interesting extension of the use of in- 
junctions in domestic violence cases, and increases the access of 
unmarried women with children to the protection of the courts. 
It is the first reported case where an injunction has been granted 
ancillary to a custody order under the Guardianship of Minors Act 
1971. Hitherto, injunctions to protect from violence were only 
thought to be available to unmarried women in actions for assault, 
applications under the Domestic Violence and Matrimonial Pro- 
ceedings Act 1976, or possibly, where they have children, by using 
wardship. Married women are additionally able to seek an injunc- 
tion ancillary to proceedings under the Matrimonial Causes Act 
1973, or an order from magistrates under the Domestic Proceedings 
and Magistrates’ Courts Act 1978. 

The appellant had a relationship with the respondent, by whom 
she had a child, but it was unclear whether they were cohabiting in 
her flat. The respondent behaved violently towards the appellant, 
forcing her to leave the flat and depriving her temporarily of the 
care of the child. She sought injunctions from the county court in 
an application headed “In the Matter of the Guardianship of 
Minors Act 1971-1973.” The judge made an order granting these 
ex parte, but discharged it the following week on the ground that 
he had no jurisdiction to make it, and the mother appealed. 

The Court of Appeal held that once a county court has made a 
custody order ? under section 9 of the Guardianship of Minors Act, 
it has jurisdiction to grant interlocutory injunctions to support that 


25 A. C. E. Lynch, “ The Scope of Intoxication ” [1982] Crim.L.R. 137 castigates 
the “ hypocricy ” of the present Jaw. 

* Reader in Law, University of Durham. 

1 [1981] 3 All E.R. 401. Decided on March 21, 1979. 

2 Quaere whether an order for access only would suffice. 
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order, under section 74 of the County Courts Act 1959. The juris- 
diction of the High Court to grant injunctions is governed by s. 37 
Supreme Court Act 1981.: On the basis that the appellant had 
amended her application to seek a custody order, the Court of 
Appeal granted her interim custody, and issued injunctions restrain- 
ing the respondent from removing the child from the custody, care 
or control of the appellant; from assaulting, molesting or otherwise 
interfering with the appellant or the child; and ordering him either 
to vacate her flat if in occupation, or not to enter or visit it without 
the leave of the court if he had already left. 

The decision raises a number of issues. First, it should be noted 
that the respondent was not represented, and no arguments were 
put against the view that there is jurisdiction to issue injunctions 
ancillary to a custody order. It does seem somewhat ironical that 
the protection bestowed upon women with children by the Domestic 
Violence and Matrimonial Proceedings Act 1976 was already avail- 
able to them by the simple device of seeking a custody order. The 
House of Commons Select Committee on Violence in Marriage, 
whose report + led to the passing of the 1976 Act, did not realise 
this. On the contrary, they recommended amending the 1971 Act 
to give the courts a power “to permit the parent caring for the 
children to have sole occupation of the home during their minority, 
so that a woman who is caring for the children could continue living 
with them in their former home, even if she had no legal interest 
in the property, after the breakdown of the relationship.” * One 
obvious way of achieving this would have been to extend the power 
to issue injunctions which, according to Re W, already existed 
under the 1971 Act. 

It is also questionable whether an injunction “ restraining the 
respondent from assaulting, molesting or otherwise interfering with 
the appellant or the child” ® actually supports a custody order. 
Injunctions sought ancillary to matrimonial proceedings have only 
been granted if they “ bear some sensible relationship to the cause 
of action,” per Finer J. in McGibbon v. McGibbon." Arguably, the 
court only has power to issue an injunction restraining the respon- 
-dent from removing the child from the custody, care or control of 
the appellant. However, provided the injunction includes measures 
to protect the child, it can be said to support the custody order, 
which vests rights and duties in respect of that child in the appli- 
cant. It can also be said that the child’s caretaker needs protection 
from violence in order to perform those rights and duties. An order 
that the respondent be excluded from the home can also be regarded 
as supporting the custody order, by being necessary to provide the 
child with a secure home.*® 


3 When Re W was decided, the governing provision, in virtually the same terms, 
was s. 45 of the Supreme Court (Consolidation) Act 1925. 4 H.C. 553-1. 

5 Para. 52. 6 p. 404d. 

7 [1973] Fam. 170, 173. 8 See Stewart v. Stewart [1973] Fam. 21. 
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Is the use of the Guardianship of Minors Act suitable in a case 
of domestic violence? An unmarried woman already has sole 
custody of her illegitimate child under section 85 (7) and section 
86 of the Children Act 1975. An action under section 9 of the 
Guardianship of Minors Act would therefore consist of obtaining 
a declaration of custody, and is arguably an abuse of process if the 
real reason for the application is to obtain protection from violence 
for the mother.® The applicant may also risk losing custody alto- 
gether, since the judge could grant it to the father or a third person, 
or commit the child to the care of the local authority under section 
2 of the Guardianship Act 1973. On the other hand, this jurisdiction 
is wider than that created by the Domestic Violence and Matri- 
monial Proceedings Act, since it need not be shown that the un- 
married couple are, or have been, living together as husband and 
wife.'° This requirement is causing problems ™ and was the reason 
why the appellant in Re W used the 1971 Act instead. Decisions 
under the 1976 Act suggest that the courts are more concerned to 
provide a home for the children than for the mother. For example, 
in Spindlow v. Spindlow,)? Ormrod L.J. said “ If there were no 
children here... the court might very well say, ‘It is up to her. If 
she chooses to walk out and put herself in an uncomfortable posi- 
tion that is her affair.’ But where there are two small children, that 
is not the position.” An applicant therefore appears likely to be 
treated no differently by the court, whichever Act she uses. 

In what other circumstances might the courts grant injunctions 
under the 1971 Act? In Re W, the respondent had no proprietary 
interest in the appellant’s flat. It is unclear whether a court would 
as readily issue an exclusion injunction against a father who is him- 
self the tenant or owner of the property. Brandon L.J. said * that 
the injunctions granted were intended “to give the appellant and 
the child protection in the present crisis” and were only interlocu- 
tory. By analogy with Davis v. Johnson,'* there seems no reason 
why the tenant/owner father should not be excluded if the welfare 
of the children required it in the emergency. Indeed, in Beard v. 
Beard,** a father was granted interim care and control of his child- 
ren, under the Matrimonial Causes Act 1973, and the mother was 
excluded from the former matrimonial home of which she was sole 
tenant, so that. the father and children could stay there. 





5 Cf. Domestic Proceedings and Magistrates’ Courts Act 1978, where a person 
who has no grounds for obtaining a financial provision order, may bring an action 
simply to obtain custody or access under s. 8 (see M. v. Humberside County Coun- 
cil [1979] Fam. 114 relating to the previous Act). But s. 8 provides for this course 
of action, while the Guardianship of Minors Act does not. 

10 s, 1 (2). 

ER P MacLean v. Nugent (1980) 1 F.L.R. 26; Adeoso v. Adeoso [1981] 1 All 

R. 107. 

12 [1979] 1 All E.R. 169, 172j. 

13 p. 404f. 

14 [1979] A.C. 264. 

15 [1981] 1 All E.R. 783. 
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Could a mother obtain an injunction against a person who is not 
the father of her child? Under the Domestic Violence and Matri- 
monial Proceedings Act, s. 1 (1), a person can be restrained from 
molesting a child “ living with the applicant,” a phrase which covers 
children not related to the respondent. Only a mother or father 
may bring proceedings under section 9 of the 1971 Act, but there 
appears to be no restriction on who the respondent may be. If there 
is none, then there is no reason why an injunction should not be 
granted. Would a court take the final step of excluding a respon- 
dent, who is not the father of the child, from property of which he 
alone is the owner or tenant? In Re Y,* such an order was made in 
wardship proceedings. There, the respondent was the applicant’s 
husband, but since the object of the exercise is primarily to protect 
the child rather than its caretaker, the relationship between the 
applicant and respondent ought to be unimportant, and the 
injunction should be granted. 

Finally, it is unclear how long the injunction should last. Injunc- 
tions under the 1976 Act normally last no longer than three 
months.?” The Guardianship Act 1973, s. 2 (5C) provides that an 
interim custody order is to last for not more than three months, 
with renewal for a further three months under section 2 (5D). Pre- 
sumably, the court would issue the injunction for the same length 
of time. Brandon L.J. apparently contemplated a longer period being 
possible, as he concluded his judgment saying ‘‘ When things have 
settled down, it will be for consideration whether the order should 
be continued or not.” 18 This appears to leave the way open for a 
final injunction, but it seems highly unlikely that such an order 
would be made, and certainly not against a person who is the legal 
owner or tenant of the property which is the subject of the 
exclusion order.*® 

It is hoped that the points raised here have indicated that much 
remains to be discovered about this previously neglected power to 
issue injunctions. One may welcome Re W as a demonstration of 
the courts’ willingness to try to protect women and children from 
violence, but the very fact that the Guardianship of Minors Act had ` 
to be used to do this suggests that it is time for another look at our 
mechanisms for dealing with this problem. 

GILLIAN DOUGLAS * 


INSPECTION OF CABINET DOCUMENTS — 
TO YIELD OR NOT TO YIELD? 


THe National Development Act 1979 (N.Z.)? attempts to expedite 
the industrial development of New Zealand by enabling the suspen- 


16 (1979) 123 S.J. 201. 17 Practice Note [1978] 2 All E.R. 1056. 
18 p. 404f. 19 Cf. Davis v. Johnson. 

* Lecturer in Law, University of Bristol. 

1 See “Note: The National Development Act 1979 ” (1980) 9 N.Z.U.L.R. 200. 
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sion, by Order in Council, of the town planning and consent 
procedures stipulated by some two dozen statutes. 

In Environmental Defence Society v. South Pacific Aluminium Ltd. 
& Others? the applicant society (“ E.D.S.”) sought judicial review 
of such a suspending Order in Council, alleging inter alia that the 
Governor-General had wrongly interpreted and applied the relevant 
statutory criteria. Inevitably, public interest privilege was claimed 
in respect of the following documents: a cabinet office memorandum, 
a memorandum for cabinet from a minister, drafts of the order in 
council, an executive council advice sheet signed by a minister, 
the original of the order, a cabinet minute relating to the order, an 
agenda and minutes of the executive council. 

The claim of privilege was, in general terms, a “class” claim, 
although some of the grounds for the claim did not happily fit this 
nomenclature. The principal grounds were those of inhibition of 
frank advice and the fact that the documents dealt with matters of 
opinion and current policy. It was also, however, asserted that the 
cabinet minute “ may present an incomplete and possibly inaccurate 
picture... because...it does not contain any record of discussions 
in Cabinet.” The New Zealand Court of Appeal ordered that the 
documents be produced for its inspection, firmly rejecting the notion 
that cabinet papers form a class of documents that is always and 
everywhere immune to inspection or production. While the court 
ultimately declined to order production, its inspection of these docu- 
ments widens the cracks in the citadel of executive secrecy opened up 
by Sankey v. Whitlam? and Burmah Oil Co. Ltd. v. Bank of 
England.* 

The court initially concluded that in no circumstances could it be 
conclusively bound by a ministerial certificate objecting to disclosure 
of cabinet papers. In this respect it followed the judgments of Lord 
Keith of Kinkel and Lord Scarman in Burmah Oil Co. The judgments 
of the court reveal that this willingness to cast off finally the self- 
imposed shackles of the narrow interpretations of the dicta in 
Conway v. Rimmer® was primarily a product of the court’s fear 
that it might be viewed as powerless (or unwilling) to check con- 
tumelious erosion of the rule of law.* How, then, was the power of 
inspection to be exercised? 

Litigants in cases similar to Environmental Defence Society and 
Burmah Oil Co. must usually surmount two hurdles: the court must 
be persuaded to inspect the documents and must then be persuaded 
to order production. In the E.D.S. case, this latter decision was dealt 
with in laconic fashion; the court did not disclose the precise test 
employed but stated simply that “the interests of justice do not 
require any disclosure of the contents of the documents to the 





2 [1981] 1 N.Z.L.R. 153. 
8 (1978) 53 A.L.J.R. 11. 4 [1980] A.C. 1090. 
5 [1968] A.C. 910. 6 e.g. Cooke J, supra, note 2, at p. 157. 
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plaintiffs.” * The more immediately interesting question, and one to 
which the #.D.S. case suggests novel answers, is that of the decision 
to inspect. Two issues arise: the criteria upoń which the decision as 
to inspection will be made, and the evidentiary onus (if any) which 
the applicant must discharge before a court will inspect. 

The criterion for inspection articulated by Cooke J. was simply 
“good reason” to inspect. Richardson J. referred to various obser- 
vations in Burmah Oil Co. on the need for there to be either a likeli- 
hood of the documents containing useful material, or some degree 
of doubt in the mind of the court as to the balance of the public 
interest. McMullin J. followed Lord Edmund-Davies in considering 
a “judicial peep” to be necessary where the full detachment of the 
party resisting disclosure is in doubt. In the application of these 
criteria the extensive power given to the executive by the National 
Development Act weighed heavily with all the judges. This alone, 
however, would not have induced them to inspect; the crucial point 
was the ministerial certificate. 

The certificate asserted that the documents concerned a “ policy ” 
decision. Yet it contained no reference to the statutory criteria. It also 
stated that the cabinet minute might present an “ inaccurate picture ” 
of cabinet deliberations. These fatal statements tipped the balance 
in favour of inspection, raising as they did a “substantial doubt ” 
as to whether matters extraneous to the statutory criteria had pre- 
dominated in these deliberations. 

This was a novel approach, and raises the question of what 
evidentiary onus an applicant must discharge if he is to secure 
inspection. There are three possibilities. The first is that he must have 
sufficient evidence supporting his substantive claim to avoid the 
suggestion that the litigation is speculative and that his application 
for discovery and disclosure is a “ fishing expedition.” The second 
is that there must be evidence tending to show that the documents 
do in fact contain material useful to his case. The third is that he 
need discharge no onus; that the court should simply look at the 
issues in the case and then determine whether or not the documents 
could provide useful evidence. The Court of Appeal used the 
ministerial certificate in a manner which suggests that they viewed 
either the first or the second of these possibilities as the correct 
approach. The fact that the ministerial certificate suggests that the 
applicant’s substantive case has merit or that the documents may be 
useful, creates sufficient doubt in the mind of the court to warrant 
inspection. This approach contrasts with that of the majority in 
Burmah Oil Co. who required only that there be some (variously 
stated) degree of likelihood that material useful in the resolution 
of the issues in the case will be found. 

It would be unfortunate if the new willingness of courts at least to 
inspect high level documents were to become entangled in a web of 





1 Ibid. at p. 169. 
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evidentiary difficulties. Yet this seems inherent in the E.D.S. decision. 
The Court of Appeal appears to have misconstrued its function in 
making this decision; the task of the court is to weigh the minister’s 
assertions of the public interest against those of the applicant, not to 
test the strength of the applicant’s case. It also seems ill-advised to 
make the question of inspection and disclosure turn upon the 
adroitness of the minister’s advisers in drafting the certificate. Why 
should the absence of sufficiently careful drafting be determinative 
of the matter, as Richardson J. though it was in the E.D.S. case? 8 

A further objection to the approach of the Court of Appeal is that 
it raises acute problems for judicial review of the vires of high level 
decisions. Parties seeking such a review will often be able to do little 
more, initially, than to place the fact of a decision alongside the 
statutory criteria and then argue that the statutory criteria cannot 
have been correctly applied. In such litigation applications for 
discovery of documents are readily stigmatised as “fishing expedi- 
tions.” In the E.D.S. case, Cooke J. implicitly recognised the 
difficulties, but Richardson J. considered that this was in fact a 
“fishing expedition”; it was solely the irregular certificate which 
induced him to inspect. Lord Wilberforce, in Burmah Oil Co. made 
comments which seem to approach Richardson J.’s position,® which 
is itself the product of a judicial philosophy that rejects active 
supervision of the executive as an appropriate role for the courts. 

The approach which best avoids the difficulties thus far adumbrated 
may well be that of inspection as a matter of course. For Lord 
Wilberforce, in Burmah Oil Co., this was a “ siren song” to whose 
temptation we should not yield. However, at least in the context of 
judicial review proceedings, the sole onus on a party seeking 
disclosure should be to demonstrate, by pointing to the issues in the 
case and the genesis of the documents, that the documents are likely 
to provide useful evidence. It is to be hoped that the courts will 
avoid making nice judgments on the merits of an applicant’s substan- 
tive case, or on the existence of evidence determinative of the claim 
of immunity; delays and appeals will otherwise be the likely results. 
Once the position that no disclosure of cabinet documents can be 
made has been abandoned, inspection seems the only practical method 
of fairly and efficiently resolving the competing claims which will 
arise. 


JOHN HANNAN * 


8 Ibid. at p. 164. 
9 Supra, note 4, at pp. 1114, 1116. 
* Lecturer in Law, University of Auckland. 
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THE MANNERS AND CUSTOMS OF THE POLICE. By DONALD BLACK. 
[New York and London: Academic Press. 1981. 274 pp. 
Hardback: £19-60; paperback: £6°40.] 


MODERN POLIcING. Edited by Davin WATTS POPE AND NORMAN L. 
WEINER. [London: Croom Helm. 1981. 271 pp. Paperback: 
£8°95.] 


ORGANISATIONAL ASPECTS OF PoLice BEHAVIOUR. By J. MERVYN 
Jones. [Aldershot: Gower. 1980. 182 pp. Paperback: £12:50.] 


Tue three books reviewed here appear to complement each other quite neatly. 
The first, Donald Black’s Manners and Customs of the Police, in the author’s 
words, “recalls anthropological works of a century ago, reports of expedi- 
tions into the hinterland and encounters with little-known tribes viewed as 
exotic or even savage.” In contrast, the collection of essays in Pope and 
Weiner’s Modern Policing is described as an “insider’s view ”’—the insiders 
in question being past and present lecturers at the Police Staff College, 
Bramshill. The third, and best in: my view, is Mervyn Jones’s Organisational 
Aspects of Police Behaviour. This lays bare the inside of “a police organisa- 
tion” with police officers talking openly about their conditions of work, 
frustrations and ambitions. Jones’s object is twofold: to look at the organisa- 
tional problems of a particular “research force,” and, more generally, to 
“contribute to the body of knowledge on organisational sociology.” As both 
a sociologist and a serving policeman, Jones is singularly well placed to do 
both, although if Pope and Weiner are correct his social life must be 
somewhat precarious: “Policemen, with varying degrees of amusement and 
impatience, dismiss the social sciences as unrealistic, unhelpful and contra- 
dictory. Social scientists complain that the police do not welcome them, 
understand their approach or appreciate their ideas” (p. 87). 

After reading Donald Black’s book, my sympathies, in this instance are 
entirely with the police. The Manners and Customs of the Police seems, on 
first sight, to have a reasonably coherent structure and rationale. Black 
promises analyses of American police work, the “mobilisation” of law, 
crime detection, arrest and the exercise of discretion. The product, however, is 
bitty and untidy. A series of articles, dating back to the early seventies, have 
been stitched loosely together with a new introduction, a fresh chapter on 
dispute settlement by the police and a conclusion (written together with one 
M. P. Baumgartner) on the possibilities of self-help and depolicing. In the 
course of the book, Black makes some fairly acute points, especially in the 
earlier essays written before he had fallen into the peculiarly idiosyncratic 
behaviourism which marks his more recent work. Thus for example his 
analyses of the democratic bases of different styles of policing, if rather out- 
dated, still repay reading especially in the context of the present debate in 
Britain. Likewise, the modishly anarchistic concluding chapter on depolicing 
has some points of interest. 

Overall, following the extraordinary pattern set in his last book, The 
Behaviour of Law (1976), Black claims his work on the police to be a 
“contribution to the sociological theory of law.” This I found rather dis- 
concerting, as nowhere in the book is there to be found any discussion of 
even the basic principles of the law governing police behaviour. But then it 
is not to rules of law (or even custom) to which Black addresses his theory, 
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but to something else far more exotic. His words demand full quotation: 
“Law may be understood as a quantitative variable, known by the degree to 
which people define or respond to conduct as deviant within the framework 
of a state. The more this occurs—whether in a single case or in a larger 
setting such as a community or a society—the more law there is. In a civil 
matter, for example, a lawsuit is an increment of law, since it defines the 
conduct of a person or group as somehow undesirable. If the plaintiff (or 
complainant) wins, this further increases the quantity of law, since the 
decision of the court constitutes an official endorsement of the complaint. If 
the court awards compensation for damages to the plaintiff, law is increased 
still more, and the greater the award the greater is the quantity of law. 
Similarly in a criminal case, law increases with prosecution, conviction and 
the severity of punishment” (p. 2). This may seem rather outlandish (if not 
primitive?), but the place of the police in Black’s scheme of things becomes 
clear when we are told that with the arrival of a patrol car, the writing of 

_ @ crime report, a search, an arrest or a charge, so there is progressively and 
observably “ more law.” 

In this manner Black claims to have established the means with which to 
measure the “ quantity ” of law. On the basis of his observations of American 
police officers (some 10 years ago) he then proceeds to elaborate various 
propositions about the world of law in general and the police in particular. 
These, he maintains, allow us to predict the quantity and behaviour of law 
likely to obtain in any given setting. For example, we are told that “ the 
greater the relational distance between parties, the more likely is law to be 
used to settle the dispute” (p. 49) so that “ the police are more conciliatory 
as the parties to a dispute are more intimate” (p. 187, italics in original). 
Throughout the book Black provides a running catalogue of propositions and 
relations of this sort, backed by painstaking (and often quite interesting) 
statistical data. It is an impressive tour de force, but one surprising omission, 
possibly of some relevance to the total concept, is the proposition (alluded 
to by Pope and Weiner?): “the more incomprehensible the platitude is 
rendered, the more the police will look sideways at and display hostility 
towards the sociologist.” 

After Black, the collection of essays in Modern Policing are, like the 
traditional Bobby, welcome if rather pedestrian. As might be expected 
“moderation and tolerance” are the key to the problems encountered in 
and with politics, the social services, community policing, accountability and 
a host of other areas examined. In total some 15 short essays make up three 
sections on the “Nature of Policing,” the “Environment of Policing” and 
“Managing Police Organisations.” There is no doubt that the collection is 
valuable both as a basic introduction and as a source of materials. Thus for 
example Superintendent Gordon Fraser of the Merseyside Police Computer 
Team provides a lucid, if uncritical, account of recent developments in 
police computing. Other writers, however, are perhaps more interesting for 
the glimpses they permit of attitudes and debates within the police. Thus 
several of the essays display a common awareness of compromise and 
contradiction, yet remain at root uncritical. This is particularly evident in 
three of the essays by tutors presently working at the Staff College. 

Jobn Rhind, for example, in an essay on “The Need for Accountability ” 
is clearly aware of the shortcomings of the present formal structure of 
accountability of chief police officers. Indeed, he is prepared to take up 
cudgels with the more vociferous opponents of reform, yet at the end 
of the day he is compelled to conclude that perhaps the present network 
of “informal controls” is still the best. Likewise, Colin Vick, in an essay 
“Explaining Police Pessimism” speaks of police conservatism and their 
pessimistic regard for the future. Changes in social values he sees to be 
inevitable and rooted “in the contradictions of capitalism,” yet, by a 
peculiar logic, the police are exempt: “ .. . the extension of democratic 
control over the police (is) unlikely to lead to any change in the police 
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perception of the problems of crime and public disorder in society. Basically 
this is because the majority of people share the same perceptions of these 
problems as the police themselves. It is more likely that the conservative views 
of the police will be strengthened and reinforced by such measures” (p. 121). 
In a strongly worded piece on “ Political Awareness in Policing” Irene 
Wilson argues that “ Britains police are political, in that policing is a 
political activity in any society ” (p. 127). She speaks of the “ over-reaction,” 
“lack of sophistication” and the “emotionalism shown by certain chief 
officers (which) has left them vulnerable to the criticism that what they really 
want is to preserve not their independence, but their feudal power” (p. 131). 
Local accountability, she argues, is not the bogey which the “ paranoia” 
of the police suggests. Similarly she concludes, but in a more paternalistic 
vein than Vick, that greater accountability and political literacy can actually 
increase the power of the police. She states: “ The police can give an im- 
portant lead to society by acknowledging the realities of their political 
situation, and, through their example, encourage more politically confident 
and mature attitudes in the rest of us ” (p. 132). 

There is a sense then—which in part these quotations display—in which 
the most interesting aspect of this volume is not so much the actual content 
of the essays, which rely heavily on secondary sources, but the style in 
which they are presented. The book is written explicitly for a police 
audience (p. 1) and the authors clearly feel a need to justify any attempt 
to “look at things differently” (this is very clear in the more sociological 
contributions) and to sell changes in an atmosphere of endemic suspicion. 
As a result there is a hesitant quality about many of the essays, which is 
almost frustrating. I found myself wishing I was a fly on the wall at 
Bramsbill. 

If in Modern Policing there is an air of apology and impotence, Mervyn 
Jones, in his Organisational Aspects of Police Behaviour, shows no such 
tendency to hang fire. Of the three books, this is by far the most important 
and the most likely to have a significant impact on the present debate on 
policing in Britain. Jones’s work is carefully based on solid research and 
analysis, obviously draws upon his own experience of police work and yet 
retains a critical edge which gives it its political clout. 

The book lays bare the hypocrisy of what Jones refers to as the 
“ideology of the beat.” Statements by police chiefs such as Sir David 
McNee (“I look on the bobby on the beat as the most valuable resource 
we have”) and Mr. Kenneth Oxford (“there is no substitute for the man 
on the beat”) are debunked in an empirical analysis of the organisation of 
the “ Research Force.” In fact, according to Jones, the opposite is true. He 
unpicks the organisational pressures which dictate that the uniform branch 
is systematically deficient in quality and quantity of manpower, as officers 
are rapidly promoted away from the beat to service the specialist departments 
both on a full time and temporary basis. Beat officers are regularly the 
youngest, least experienced and least qualified officers in the force. 

The most important aspect of police organisations, Jones emphasises, is 
the rise of specialisation, and the effect this has had upon the work of the 
ordinary copper. Not only has specialisation devalued the role of the 
uniformed foot patrol officer, it has totally changed it: “In earlier times, 
the uniformed patrol constable was the generalist officer capable of dealing 
with a whole variety of police problems including, for example, traffic 
accidents, serious crime, juvenile delinquency problems, etc. Nowadays, many 
of these problems have become the specific areas of competence of a 
multiplicity of specialisms and sub-specialisms. As a result the beat role 
has come to be identified with less interesting and challenging work than that 
of the specialised departments. It is perfectly natural, therefore, that keen 
patrol constables find the abandonment of uniformed duties, in favour of 
specialisation, a more desirable proposition” (p. 100), Beat work has been 
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deskilled, so much so that for many it is regarded as a punishment: “ The 
only effective sanction in the police service, outside dismissal or requirement 
to resign, is the threat of return to beat work. Far from being the most 
important part of the police service, the beat for many, is its gaol” (p. 91). 
This practice, notes Jones, “indicates more clearly than any other single 
organisational policy the low value placed upon the beat patrol function” (p. 
159). 

Throughout this book there are insights of particular relevance to the 
wider debate upon policing. Thus, for example, the debate upon account- 
ability and police discipline has not, to my knowledge at least, sufficiently 
taken into account the implications of the alternative informal systems of 
control through promotion and specialisation documented by Jones. Similarly, 
the effects of specialisation and rationalisation upon beat work (and we 
might add upon other developments such as the rise of computerised 
criminal intelligence and systems of command and control) have not been 
sufficiently considered in relation to the universal panacea of community 
policing and “ putting officers back on the beat.” 

In his essay on the social organisation of arrest, Donald Black makes the 
following comment: “ . evaluation appears to be the purpose, and reform 
the expected outcome, of much empirical research. This chapter pursues a 
different yield: a contribution to the sociological theory of law. Hence the 
analysis is selfconsciously inattentive to policy reform or evaluation of the 
police; it is intentionally bloodless in tone.” Enough has been said of Black’s 
theory; and indeed my principal objection to his work is not the love of 
jargon, or even the “bloodless” extremities of his behaviourism. Rather it 
is the tendency which Black shares with many sociologists, namely, to 
ignore the efficacy of rules almost entirely. Thus, a naive sociological realism 
is frequently adopted which in effect perverts the course of any form of 
political intervention. Put crudely, the police are typified as doing what 
they will; they will be supported by the judiciary who will connive at or 
otherwise legitimate their activities, and legal controls are merely “ symbolic ” 
or “ideological.” This, of course, is not unrelated to a less politicised 
behaviourtism, according to which the manners and customs of the police 
necessarily achieve a wholly exaggerated pre-eminence: conscious rule follow- 
ing is less than amenable to direct observation. 

Lawyers and law reformers, on the other hand, have tended to swing 
too far in the opposite direction. Informal rules and practices have been 
discounted, and too strong an emphasis has been placed upon constitutional 
' limitation and the power of rules and sanctions. Far too little attention has 
been given to the systematic pressures of police organisations upon officers 
to bend and depart from the rules. In so far as it is a matter for debate, 
such problems are sometimes reduced to questions of “individual suit- 
ability” and “ moral character” of recruits, individual deviance (the one 
bad apple theory), and lack of training and individual experience as, for 
example, in the Scarman Report. Alternatively, organisational shortcomings 
and structural bias are ignored, so that there is a tendency to treat complex 
social problems in terms of technical legality and to regard the law as 
having failed. (An example of this can be seen in the Criminal Justice 
(Scotland) Act, which saw new police powers introduced as a “ necessary 
legalisation ” of current practices.) 

This separation of problems of organisation and the law is still further 
compounded by a similar tendency to regard the political structure of police 
accountability as existing independently of both. More powers to local 
police committees, reforms of the substantive and procedural laws may or 
may not be desirable, but what is clear—especially after reading Jones’s 
analysis—is that without parallel, organisational changes, such reforms will 
be stillborn. 

At the same time, the full implications of particular reforms may be lost, 
if the correspondence of certain forms of police organisation with different 
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strategies of police work and alternative legal regimes governing police 
practices are inadequately mapped out. Thus, following Jones’s work, it 
might be observed that, consequent upon internal specialisation, the devalua- 
tion of beat work has posed a problem of distance and information flow 
from the public. In such a context, the possession by the police of data 
banks of personal information (in the Lothian and Borders and Thames 
Valley Forces on approximately 10 per cent. of the local population) and 
the extended computerisation of criminal intelligence (documented by Fraser 
in Modern Policing) might be expected to have significant implications for 
the manner in which the police exercise their legal powers. For example, the 
availability of such information may well provide an impetus to greater use 
of police powers of detention for questioning (as for example, those recently 
introduced under the Criminal Justice (Scotland) Act 1980, s. 2) in preference 
to alternative modes of gathering evidence. Similarly, powers of stop and 
search may achieve greater significance as a practical power to “stop and 
check ” for the purposes of criminal intelligence gathering. 

It would be unwise to suggest that the relationship between law, organisation 
and police is straightforward, but nonetheless it should not for that reason 
be ignored. Yet a singular feature of the Scarman Report, for example, is that 
such issues were never raised. From this point of view, the essays in Modern 
Policing and the Manners and Customs of the Police fail to break much by 
the way of new ground. The kind of analysis provided by Jones, however, is 
essential if the legalistic focus of the Royal Commission and the narrowly 
reformist recommendations of Scarman are to find any real point of purchase. 
The crude fact of the matter is that unless radical internal changes are made, 
the momentum and resistance to change of the new police bureaucracies 
established in the seventies will render reform impotent. It is this sense of 
impotence which informs some at least of the essays in Modern Policing. It is 
unlikely to be dispelled by the work of Donald Black. 


RICHARD KINSEY * 


SOCIAL ORDER AND THE LIMITS OF LAW. By IREDELL JENKINS. 
(Princeton, New Jersey: Princeton University Press. 1980. xiv 
and 390 pp. (incl. index). Hardback: £13°70; paperback: £3-80.] 


Tus is a tantalising book. At times it seems to proceed at no more than a 
common-sense level; yet vast areas of the book are argued and presented in 
what could fairly be described as an Hegelian manner, This leaves one wonder- 
ing throughout whether the book is profound and important or whether it is 
merely common sense or even nonsense on stilts. The leitmotif is that positive 
law is a supplemental principle of order. This organises a variety of ideas 
but we take the core thesis—the consensus thesis—to be one about effective 
and appropriate legal action. The consensus thesis asserts: the enactment of 
a law is no guarantee of its effectiveness; within a society where laws cannot 
be made effective simply by force the existence of antecedent commitments 
to the goals pursued by the law is a prerequisite of legal effectiveness; where 
laws cut across antecedent commitments they will be resisted and securing 
effectiveness will be difficult; before legal action is taken the full consequences 
of the proposed action should be considered; and the good society is shaped 
by the ideals of “ Liberal-Welfarism ” (where principles of freedom have to 
be interpreted so as to be Consistent with principles of equality). Jenkins sets 
himself two major tasks. The first is to develop a general theory of law by 
mapping out the total framework within which law functions; and the second 
is to apply this general theory to questions about legal effectiveness and the 
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role of law in the social order. The first task occupies Chapters I-VIII, while 
the second task is conducted in Chapters IX-XIX. We shall follow Jenkins 
in breaking down the latter half of the book into three subsections: the con- 
ditions of legal effectiveness (Chaps. IX-XII); the proliferation of law (Chaps. 
XII-XV); and the role and function of Jaw (Chaps. XVI-XIX). 


The General Theory: Why Law? 


Jenkins’s master question is not the customary “ What is Law?” but “ Why 
does Law exist?” For the purposes of his inquiry Jenkins treats Jaw not so 
much as an autonomous set of proclamations but rather as a complex apparatus 
composed of institutions and officials. So, his question is “ Why do we have 
Legislatures, Judges, Police, and the like?” Furthermore, what is the context 
within which these entities function? The gist of Jenkins’s view seems little 
more than common sense. Positive law deals with human beings; its context 
is the human context. Human beings dispute both means to ends and ends 
themselves, Consensus is in short supply. The context therefore is conflict-ridden 
and it is law’s job to accommodate the various tensions confronting it as it 
seeks to channel behaviour. In sum: the context for positive law is the human 
context; law’s function is to produce order by responding to the various tensions 
inherent in the human context; and law’s origins are to be found in situations 
where disorder threatens. This, however, is a simplified account—perhaps an 
oversimplified one. Jenkins’s style is not so transparent: it is thoroughly 
Hegelian in its mannerisms, and, indeed, in much of its content. Jenkins 
constructs a complex matrix to represent the context of positive law. The 
matrix is formed on one level by four elements of order, namely: the Many 
(individuals); the One (the group); Process (interactions); and Pattern (pattern). 
At another level the matrix draws on three evolutionary régimes, namely: 
Necessity (where inertia holds sway and individuals have no options); Possibility 
(where inertia gives way to initiative and individuals have options); and Pur- 
posiveness (where initiative is directed towards specific ends and individuals 
consciously pursue one option rather than another).1 Within the terms of his 
matrix Jenkins identifies the function of positive law as being to promote Pur- 
posiveness while at the same time respecting both Necessity and Possibility. 
Thus “ [t]he pendulum of legal change swings through three points, not two... 
[And] the figure needed to describe it is not the Aristotelian Golden Mean but 
the Hegelian dialectic...” (p. 115). This leaves the question of the origins of 
positive Jaw. Drawing on the evolutionary side of the matrix Jenkins sees the 
key to the emergence of positive Jaw as lying in the arrival of the régime of 
Possibility (overtaking Necessity). Possibility—note the Hegelianesque reifica- 
tion—“ is something that simply happens to man, without any intention or 
effort on his part ” (p. 37); it is “the essential precondition ” (p. 38) for the 
appearance of positive law. 

Before we scale the heights of Jenkins’s abstractions it is as well to point 
out that the consensus thesis is already taking shape in the general theory. 
For instance, Jenkins explicitly recommends that legal decisions should be 
made with a full awareness of the ramifications implied by his matrix. Jenkins’s 
idea of the good society is also frequently in evidence: his predilections are 
apparent in the way that he dissociates himself from Hayek’s non-intervention- 
ism (see p. 17) and his account of the ideals embedded in Purposiveness is 





1 At p. 42 Jenkins represents the matrix diagramatically thus: 


Dimensions of order Regimes of Becoming 
Necessity Possibility Purposiveness 
Many Similarity Differentiation Cultivation 
One Domination- Participation Authority 
Subordination 
Process Action-Reaction Self-determination Responsibility 


Pattern Rigidity Flexibility Continuity 
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riddled with Liberal-Welfarism (see pp. 39-41). The reason behind Jenkins’s 
super-abstractionism is to establish continuity between positive law and other 
types of law, e.g. the laws of science. This thesis of the continuity of law 
leaves its mark on the text from the outset. The first Chapter begins with 
Jenkins adopting four tenets: two metaphysical assumptions (the uniformity 
of nature and the theory of evolution); one jural postulate (law is a principle 
of order); and one fact (positive law is a strictly human phenomenon), The 
metaphysical assumptions are not defended: Jenkins simply treats them as 
standing “at the heart of modern thought ” (p. 69). Initially, these assumptions 
do little work except to generate the idea that law is a response to the 
problems thrown up by the general condition of man. The jural postulate 
suggests that the problem is disorder and the response the restoration of order. 
The one fact simply makes explicit what is already implicit in the other three 
tenets. These tenets enable Jenkins to formulate a general and abstract answer 
to the question: Why Law? The answer advanced is this: ‘“‘ Positive law is a 
supplemental principle of order that arises and develops in the human context 
when other agencies and forces become inadequate to the conditions (i.e. the 
onset of Possibility] and the challenge that man confronts [i.e. promoting 
Purposiveness while respecting Necessity and Possibility]” (p. 19, italics in 
original). For the purposes of the continuity of law thesis the crucial aspect 
of this idea (that positive law is a supplemental principle of order) is the 
precise sense in which law is a principle of order. We shall develop this point 
shortly. 

As the general theory unfolds the metaphysical assumptions play a more 
conspicuous role. The notion emerges that all areas of reality are caught in 
the evolutionary régimes: “The sets of characteristics designated by these 
categories pervade reality and are compresent throughout nature” (p. 32). 
Next, Jenkins argues that there are three fundamental modes of Jaw: expository 
(describing how things are ordered); normative (describing how things should 
be ordered); and prescriptive (describing how things can be ordered as they 
should be). Where Necessity holds the expository mode will be predominant; 
where Possibility holds the prescriptive mode will emerge; and where Purposive- 
ness appears then the normative mode will emerge. Since the three evolutionary 
régimes are compresent throughout reality then the three concomitant modes 
of law will be similarly compresent. Thus, it is claimed, there is a continuity 
of law, with all laws embodying expository, prescriptive, and normative 
elements. 

Jenkins anticipates that readers will not be convinced, especially by his 
claim that the laws of nature are not only expository but also prescriptive and 
normative. However, he does not seem to anticipate objections to his line as 
regards positive law, Yet, there are questions to be asked and the major 
question-mark stems from the idea that law is a principle of order. Two points 
are critical here. First, although Jenkins seems to be taking an orthodox line 
when he asserts that positive Jaw is primarily prescriptive, the prescriptiveness 
of law seems to be within an overall descriptive scheme. This would seem to 
treat a tax statute, for instance, as a description of the appropriate means to 
meet the end of the public expenditure requirement.? Secondly, Jenkins claims 
that laws “are primarily principles of an objective order and only secondarily 
subjective formulations of mind ” (p. 87). Thus, for instance, we may not have 
identified the law of gravity; even so, it is a principle of order. Once we 


discern and formulate the law of gravity it becomes a potential instrument of ` 


order. Plausible though this might be in the case of the laws of science, the 
continuity of law thesis insists that we follow through with the analysis in 
the case of positive law. This implies that the promulgation of statutes and 





2 Similarly, for Jenkins, “ [p]romulgated positive law... describes“ to us the 
usual patterns of behavior [sic] . . . and so allows us to predict the consequences 
(outcomes) of different actions and situations ” (p. 95). Is this all that our homicide 
laws do? 
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precedents is simply the conversion of a principle into an instrument of order. 
But if, for instance, Parliament enacts a tax statute introducing VAT it is 
surely absurd to suggest that there always has been a Jaw providing for VAT 
payments. Of course, Jenkins might wish to point to a principle (hitherto 
latent) describing the relationship between VAT-type payments and public 
expenditure, but to treat the statute as articulating this principle would be 
to raise once morc the first point (i.e. it would treat the statute as descriptive). 

We do not like very much the continuity of law thesis. It is intrinsically 
controversial (if there is a continuity, is it in the terms portrayed by Jenkins?); 
it leaves unexplored the relevance of human awareness of ends pursued (recall 
such major debates as free will/determinism and the mode of explanation in 
the social sciences); and by no means least, it is surely bad policy to allow 
what is essentially a digression to take such a grip on the first 100 pages of 
a book, 


The Conditions of Legal Effectiveness 


Picking up a thread from his discussion of the general theory, Jenkins begins 
his discussion of the conditions of legal effectiveness with the reminder that 
positive law will only function effectively if its mode of being is “‘ fully three- 
dimensional” (p. 119). This it seems is a warning to starry-eyed Utopians who 
think that enactment of reforming laws assures the effectiveness of those laws; 
as Jenkins quite rightly points out, enactment is no guarantee of effectiveness. 
Where laws simply reflect the existing order there is of course no problem, but 
where laws are not “ congenial to the settled habits and aspirations of people” 
(p. 122) then law “must persuade before it prescribes” (p. 123). In “ fully 
three-dimensional ” terms this means that reforming laws should seek to link 
in to existing practices and values, should take account of existing resources 
and levels of tolerance, should not stifle initiative, and should not propose 
obviously ineffective means to the ends in view. As an illustration of a 
reforming attempt going off the rails Jenkins cites the case of Wyatt v. Stick- 
ney. Here, there was an attempt to restructure the régime at a mental institu- 
tion. It miscarried because the court tried to promote Purposiveness (humane 
care and treatment for the patients) without attending to Necessity (scarce 
resources, conflicting worthy goals, the recalcitrance of the professional staff) 
or Possibility (flexibility, initiative, and professional discretion). 

What guidance then does Jenkins offer to would-be reformers? First, he 
advises that his matrix of positive law should be held in full view. Secondly, 
Jenkins suggests that the concepts of value, authority, and obligation throw 
light on the conditions for effective reform. On the question of values Jenkins 
emphasises that radical reform (desegregation, environmental protection, or 
whatever) may cut across traditional values and privileges. People have to be 
won over and co-opted into such schemes. In Wyatt the court should have 
concentrated less on criticism and more on securing co-operation, Authority 
is no great help to the reformer. For Jenkins—showing no apparent concern 
for any distinction between power and authority—treats authority as a relation- 
ship in which one side submits to the other for any reason whatsoever (see 
pp. 154-173). We have grave doubts about an amoral concept of authority but 
for present purposes the significant point is that authority seems to run out 
where people are unwilling to submit to the reforming measure. Obligation 
proves equally unyielding. Appeals to obligation are useless unless people 
already feel obligated. We feel obligated, asserts Jenkins, by arrangements into 
which we have voluntarily entered, that is, by the myriad “ lived relationships ” 
(p. 198) that form the fabric of our lives. Authority is one such relationship 
and so obligation is tied back to authority. Moreover, there is no question of 
the authority relationship, our arrangement with the lawmakers, being con- 
sciously adopted. It is something that we just grow up with. This entails that 





3 325 F.Supp. 781 (1971), 344 F.Supp. 373 (1972), sub nom. Wyatt v. Aderholt, 
503 F, (2d) 1305 (1974). 
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the extent of our willingness is set by tradition. Since tradition is likely to be 
particularly deep-rooted this kills off any prospect of effective rapid reform. 


The Proliferation of Law 


With his sights pretty firmly fixed on contemporary America Jenkins records 
the dramatic increase in reforming Jaw. Two worrying features of this prolifera- 
tion of law are the belief that law can be an agent of social engineering and 
the extension of the range of legal rights. The objection to seeing law as an 
instrument of reforming social engineering is that there is a tendency to gloss 
over the problems that the human context presents to social engineers: con- 
troversial ends; means opposed because they threaten existing satisfactions; 
resistance to cramped freedom; and frustration engendered by failure, The 
objection to extending the category of legal rights centres on the celebrated 
tension between negative freedom (“natural rights ”, per Jenkins) and positive 
freedom (“ human rights ”, per Jenkins). American legal institutions have been 
built with a commitment to natural rights; if human rights are to be converted 
into legal rights then what has hitherto been a dilemma for the political 
philosopher now becomes a dilemma for the lawyer. Jenkins proposes therefore 
that human rights should be accepted as social goals rather than adopted as 
legal rights. This is a point to which we shall return in our concluding remarks. 

This section of the book concludes in Chapter XV with a long and interesting 
discussion of privileged admission programmes. The most important argument 
which Jenkins advances runs in essence as follows. Those who are in favour 
of privileged admission of blacks to universities claim a human right to such 
admission. Such a right, however, involves discrimination against whites. The 
only human right which can consistently be claimed is the right to treatment 
as an equal. This right cannot be applied differentially to blacks and whites. 
In practice, privileged admission programmes involve subordinating the rights 
of whites to the goal of a more equal society. Ronald Dworkin in particular 
is the butt of this criticism.* The first thing which is wrong with this argument 
is that it totally ignores Dworkin’s distinction between a so-called, but accord- 
ing to Dworkin non-existent, right to equal treatment and a genuine right to 
treatment as an equal. To preserve the right to treatment as an equal may 
in certain circumstances require people to be treated unequally. The notion 
that sentencing should take into account individual considerations in the 
interests of fairness is familiar enough. We can see no reason in principle why 
similar reasoning cannot be applied to privileged admission programmes, Fol- 
lowing on from this it is clear that Dworkin does not argue that the right of 
whites to be treated equally should be subordinated to a social goal. He in fact 
argues that in the particular circumstances of American society the equal 
right of blacks and whites to be treated as equals requires that they be treated 
unequally. It is highly dubious to treat Dworkin as claiming that there is 
some sort of absolute right to privileged admission. The existence of any such 
right is dependent upon the circumstances. It is Jenkins’s inability to see this 
which totally undermines his argument. He treats human rights as independent 
free-floating claims lacking any integration in a moral position so that any 
conflict between possible claims appears as a necessary contradiction. He is 
quite unable to understand that those who make claims to human rights very 
often regard them as hierarchically organised under some supreme moral 
principle which mediates between conflicting right claims and determines actual 
rights in contingent conflict situations. 


The Role and Function of Law 


The last part of the book is something of a pot-pourri but the paramount 
concern is with Jenkins’s vision of the good society and the role of law in 





4 See in particular the line taken by Dworkin on the DeFunis case; Dworkin, 
Taking Rights Seriously, Chap. 9. 
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pursuing this vision. Jenkins sees the good society initially as one in which 
man can act out various parts: status holder, finite god, rational egoist, and 
hapless victim. In less cryptic terms “the just society is one that secures to 
men such familiar but elusive values as freedom, equality, security, and oppor- 
tunity: it gives them the public support and protection that they need to make 
good their inadequacies [status holder and hapless victim], and it also allows 
them the room to exercise initiative and direct their private lives [finite god 
and rational egoist]” (p. 324). This is surely the good society associated with 
Liberal-Welfarism, which we noted was embedded in Jenkins’s régime of 
Purposiveness. Not surprisingly, this is coupled with high praise for “ impar- 
tiality, generality, and certainty...the jewels in [law’s] crown” (p. 382). 
Although Jenkins emphasises that “ Justice is the Completion of Law” (p. 327, 
italics in original) he does not believe that law can produce the good society 
by a solo effort. When law tries to go it alone it transforms and distorts the 
goals that depict the broad contours of the good society. For example, the law 
responds to the goal of responsibility (care and concern for others) by intro- 
ducing rules which require negligent actors to compensate their victims. But 
if negligent actors can insure against this head of liability, and if there is no 
extra-legal pressure to show care and concern for others, then the law may 
retaliate by prohibiting such insurance. This restriction on freedom would 
involve a distortion of the goal of responsibility. Similarly, if the law attempts 
to promote the goal of cultivation by going beyond the opportunity for the 
good life (through equal opportunity and negative freedom) to a guaranteed 
good life, then once again freedom is restricted and the goal distorted. Jenkins 
argues that the costs of regulating the details of men’s lives are simply too 
high, whether one looks at busing or child labour in Maine (see pp. 377-378). 
Therefore, the role of law is as a “ second-order institution ” (p. 381): “ That 
is, the legal apparatus can assure an environment in which it is possible for 
other institutions to act effectively to promote a truly just society. For justice 
lies beyond the law, though it is only through law that it can be reached” 
(p. 381). 


Consider now some general points; first, Jenkins’s concept of law. Jenkins 
says in the Preface that “ the book could be described as an exercise in natural 
law” (p. x). In the event, Jenkins’s concept of law proves to be thoroughly 
Positivistic with only the continuity of law thesis seen as having Natural Law 
roots (see pp. 316-318). He thinks that Hart’s line on validity “is perfectly 
correct” (p. 181) and thus he “accepts the fundamental positivist thesis that 
the validity of law is an internal or formal question, quite distinct from its 
morality ” (p. 210); he berates Dworkin for “reintroducing the confusion 
between what the law is and what the law ought to be ” (p. 213); and his con- 
cept of a legal right seems to be no more than a claim backed by force (see 
p. 247). Although at one point Jenkins explicitly treats the Positivism/Natural 
Law debate as a verbal quibble (p. 210), he nevertheless puts all his weight 
behind Hart’s argument for the Positivist concept of validity: 


“To Hart’s arguments, I would add one of a practical nature. If we think 
of iniquitous law as not really law—and even more, if we think of an 
unjust ‘legal’ system as not actually a legal system—this has the effect 
of focusing our attention solely on the legal aspect of the matter. And 
this in turn leads us to treat the problem in strictly legal terms: since the 
supposed “‘ law ” is not such, there is no real law present, and all we need 
to do is to enact laws that will right the actual wrongs. And that is quite 
certainly a self-defeating policy ” (p. 369). 


This is plainly spurious. Simply because Natural Lawyers say that there is no 
law in South Africa (Jenkins’s example) or that the rules sanctioning apartheid 
are not law, it does not follow at all that they are any less aware of the moral 
or practical dimensions of problems than Positivists. This is a grotesque non- 
sequitur. Such a ready dismissal of Natural Law on grounds of a “ practical 
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nature” is suspect also for a reason that should have been particularly obvious 
to Jenkins. Jenkins after all is the one who is reminding us of the need to 
locate legal action within its total framework. Should we not think in similar 
terms about the field of legal discourse? And, if we did, might we not find 
that Positivist discourse by equivocating on the notions of validity, obligation, 
authority and the like plays some rather interesting and dangerous ideological 
tricks? 

Our second general point concerns a reductivist tendency that is particularly 
apparent in Jenkins’s discussion of obligation and rights. The reduction involves 
treating epistemological questions as ontological ones. To observe this reduction 
we must bear in mind two levels of inquiry: (1) what kinds of feelings or 
attitudes do men have about their rights and obligations?; and (2) how do we 
know that we are under an obligation or have a right? (1) is an ontological 
question whereas (2) is an epistemological question. Jenkins persistently treats 
answers to (1) as though they were answers to (2). Thus, he asserts that “ we 
cannot muster a logical argument to prove to the doubtful that they ought to 
feel obligated: we can only put them in situations where as a matter of fact 
they will feel obligated” (p. 195). Similarly, rights are reduced to claims to 
rights. Such a reductivist line entails a relativist approach. To illustrate this 
we can focus on Jenkins’s reduction of rights. Imagine that a starving man 
asserts a right to a loaf of bread. When asked what he means by a “ right” 
the starving man, following Jenkins, explains that he feels entitled to the loaf. 
Now we ask him what he means by “entitled.” Here, he has one of two 
moves. He could say that he presupposes that there are certain resources to 
which all men in need should have access. But, this reference to need as a 
ground for access reintroduces the epistemological level of inquiry about rights. 
Or, he could say that he means no more than that he wants the loaf. If he 
takes this route rights have been reduced to wants and we are immersed in 
relativism, since confessions of wants cannot be true or false about anything 
external to the speaker. It may be that Jenkins is willing to pay the price for 
this reductionism. If so, then his account of the supposed just society is nothing 
more than a revelation of the kind of society in which Jenkins would prefer 
to live. 

Our third general point focuses on Jenkins’s view that human rights, rather 
than being converted into legal rights, should be treated simply as social goals. 
Jenkins would try to defend this view by standing on the general principle 
that laws which one can foresee as ineffective should not be enacted. Indeed, 
he might take this general principle to be an integral part of the consensus 
thesis (although we have left the thesis neutral on the point). At all events, 
whether the general principle is a part or an extension of the consensus thesis, 
it seems to us that in the context of human rights there are grounds for the 
Liberal-Welfarist to dispute Jenkins’s line. First, treating human rights as social 
goals does little to advance the cause of Welfare.® Secondly, although Jenkins 
is anxious that we should not disappoint expectations and engender frustration 
through ineffective legal action, is it clear that there would be less frustra- 
tion and bitterness if the law refused to act? Which produces the greater 
frustration, a failed attempt or no attempt? Thirdly, where the progression is 
from “ Liberalism ” (where the principle of freedom is overriding) to Liberal- 
Welfarism is it good public relations to limit law to the protection of Liberal 
interests? Finally, is there any evidence to suggest that Welfare reforms take 
place more swiftly where law makes no intervention? We believe that the 
issue is less than clear cut. If we really want a Liberal-Welfare society there 
have to be concessions on the Liberal side and law surely has to pursue both 
Liberal and Welfare goals. In promoting Welfare goals there may have to be 
some “‘ loss-leaders,” Indeed, those who sponsor reforming legal measures may 
be neither starry-eyed Utopians nor normally sober people who overlook some 





5 And, how are human rights set up as social goals? Do they become a required 
part of a school curriculum, and can law be kept out of this? 
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aspect of Jenkins’s matrix in the euphoria of the reforming moment, but rather 
rational speculators taking a calculated risk. It scems to us then that Jenkins’s 
view is by no means clearly correct. The fact that Jenkins advances it with 
such assurance suggests perhaps that in the final reckoning he is more of a 
Liberal than we have supposed. 

Inevitably, a book of such proportions throws up a number of minor points, 
particularly concerning the interpretation of the work of other jurists. We 
would wish to contest Jenkins’s interpretation of Dworkin on civil disobedience 
(which attributes to Dworkin a Positivist line on the Government’s right to 
make a law) (see p. 212), his claim that for Hart “ validity is a function of 
efficacy,” 6 and his treatment of Kelsen’s basic norm.” But these are small 
points. The enduring question remains that which we implied at the outset: 
Is this an important contribution to legal theory or just a bombastic presenta- 
tion of common sense? To that question we might now add: Is this an essay 
on legal effectiveness or an apologia for a largely Liberal polity? Whatever 
Jenkins’ intentions one thing is clear: there is little in this book to encourage 
radicals and plenty to fortify reactionaries. 

DERYCK BEYLEVELD 
ROGER BROWNSWORD * 


TRIALS ON TRIAL: THE PURE THEORY OF LEGAL PROCEDURE. By 
Gorpon Turlock. [New York: .Columbia University Press. 
1980. 255 pp. Price not stated.] 


Tus is an important book. Its purpose is to use techniques inspired by 
economics to analyse various legal issues that can be classified as procedural 
in a broad sense of that term. Brian Barry once remarked that there are 
two traditions in writing academic books: the American and the British. In 
the “ American” tradition it does not matter that you have nothing original 
to say so long as you give a faithful account of everything that everyone else 
has said on the subject. In the “British” tradition you needn’t mention, or 
even have read, other people’s work so long as you have something fresh to 
say yourself. Now Gordon Tullock is an American but his book is very 
“ British ’ for he is original but often has not done his homework. Tullock’s 
discussion of the British practice of awarding costs to the winner would have 
been more sophisticated if he had read the work of Fleming, Hawkins and 
Phillips on this subject. Then he would, for example, have learned about 
payment into court and its effect on bargaining. His discussion of contingent 
fees would have benefited from reading Schwartz and Mitchell’s study where 
he would have found that on incentives there is more to be said than a 
repetition of the old Smith/Marshall analysis about the inefficiency of share 
contracts. Similarly in Chapter 5 the points made about the certainty/severity 
trade off in punishment deterrence effectively assume risk neutrality. But 
existing scientific literature, to which Tullock aspires to contribute, suggests 
that criminals are risk-preferrers and respond much more to increased likeli- 
hood of getting caught than to increased severity of punishment, even where 
these two have the same expected value in terms, for example, of years in 
prison or fine. 

Tullock’s handling of British institutions and of history is often erroneous 
or naive. Payment into court was mentioned above. Starving young barristers 
will be amazed to read that their fees are paid by the client in advance. 
Singapore and others appeal to the Privy Council not the House of Lords. He 


6 At p. 178. But cf. Hart, The Concept of Law, at pp. 100-101. 

7 At pp. 178-180. But cf. Kelsen, “ Professor Stone and the Pure Theory of 
Law ” (1965) 17 Stanford L.Rev. 1128. 
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also appears to hold a mechanistic view of confidence votes under the British 
constitution. The repeated references to trial by battle as the source of adver- 
sary procedure are silly: the real source is the struggle for freedom of con- 
science in the seventeenth century, and Whig political theory a little Jater. 
The notion that medieval monarchy was absolute, adopted by Tullock, is 
common in political rhetoric and in popular history, but is not true. Royal 
absolutism was a Renaissance creation which replaced the medieval notion 
of a monarchy always limited in principle, and usually in practice as well. 

Tullock makes a really important contribution to the theory of bargain- 
ing. Even in the most sophisticated models, for example those of John Cross, 
a concession by one party in negotiation is regarded as a sign of weakness. 
Tullock has built (pp. 58-59) a model in which concession is explained as 
tational with no implication of weakness, Indeed Tullock’s model could be 
combined with Cross’s to make a very powerful yet simple theory. Here again 
if Tullock had consulted other men’s work he might have constructed it him- 
self. He would have noticed that Cross’s emphasis on time would help to 
integrate other procedural phenomena into a more inclusive theory—statutes 
of limitations and minimum periods of various kinds can then be received 
as having the function of imposing cost and so aiding dispute resolution, But 
as it stands Tullock’s theory is excellent, if controversial, and discussion of it 
would immensely improve university courses in civil procedure (alas a 
subject not often studied seriously, if studied at all, in this country). 

Tullock does not really use his theory. The second half of the book could 
stand on its own as a common-sensical discussion of various issues: legal 
aid, the organisation of courts, criminal procedure, interpretation, the 
American constitution and more. The quality of analysis is uneven. His dis- 
cussion of judicial motivation and court hierarchy verges on the ludicrous. 
One argument is this. Abolish appeals to save the money paid to appeal 
judges in order to pay first instance judges more, so that better judges can 
be got, thus giving better decisions, This makes as much sense as arguing for 
a doubling of the President’s salary on the basis that this will get us better 
Presidents, Tullock’s general preference for civilian over common law tradi- 
tions infects the whole book. His idea that short, unreasoned judgments are 
better than our discursive ones might change if he were to compare (say) the 
English Restrictive Practices Court with the competition law judgments of 
the European Court—certainly most of Tullock’s fellow economists much 
prefer the former. The point is that a full explanation of reasons allows closer 
evaluation. 

Discussion at page 141 implies a lack of understanding of the notion of a 
right to minimum legal representation in criminal trials, regardless of ability 
to pay. His discussion, at pages 116-118, of the value of representation of 
both sides by public defenders confuses the issue of the desirability of 
accurate decisions with the issue of whether representation in adversarial 
proceedings is a good way to get that accuracy. At pages 165-166 Tullock 
assumes that there can be appeals on point of fact. He then discusses appeal 
courts as though finding facts were their function, putting aside guidance 
of lower courts through precedent as an extraneous issue. This approach is 
about as sensible as modelling the ecology of the Atlantic Ocean by starting 
with the assumption that there is no water in it. Tullock’s claim that pre- 
cedent production is financed by an arbitrary tax (the cost of appealing paid 
by the loser) has been noted before. Lord Reid even suggested public sub- 
sidy—at least for appeals to the House of Lords—for just this kind of 
reason. The author dislikes the despotism of nine old men in the Supreme 
Court. One of his remedies is to break it up into several co-equal panels with 
periodically rotating combinations. Oddly enough this is almost a description 
of the House of Lords, though Tullock has not noticed this. 

Tullock’s penultimate chapter is excellent, It is the most stimulating essay 
J have read on United States’ constitutional law since Bickel. I had thought 
absurd the idea that the three branches of government might be co-equal 
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interpreters of the Constitution. But Tullock’s analysis has convinced me 
that an argument can be mounted. Whether the idea is desirable, or even in 
the end workable, is a question I cannot judge. The author claims to be 
scientific, But the claim is weak. Anyone who discusses what legal procedure 
ought to be uses a simple model, though usually it is not explicit, Tullock is 
just a little more explicit than most and as a result he is less likely to fall 
into errors of inconsistency. But that is clarity, not science. Certainly nothing 
like a test was undertaken for the book, Tullock’s style is informal in the 
extreme. I suspect most of the book was dictated to a tape recorder. There 
is a liberal sprinkling of common room chat. The author says and repeats 
constantly, that he expects to shock lawyers. This becomes tiresome and, 
worse still, he does not succeed. Tiresome also is his habit of advertising his 
earlier book, The Logic of Law (a very good book incidentally). 

It is said that a man’s book is seldom like the man himself. If so then 
Tullock’s book is am exception to the rule, It is brilliant, opinionated, eccen- 
tric, bizarre, penetrating, infuriating, inaccurate, stimulating, anecdotal and 
above all never boring. It is the true mirror of its author. 


W. BisHop * 


PRAELECTIONES AD JUS CRIMINALE: LECTURES ON CRIMINAL Law. 
By D. G. VAN DER KEESSEL. Edited and translated into English 
by B. BEINART and P. van WARMELO. Volume VI. [Cape Town: 
Juta and Co. Ltd. 1981. xviii and 437 pp. Price not stated.] 


Dionysius Godefridus van der Keessel (1738-1816) was Professor of Private 
Law in the University of Leyden for 45 years and his lectures (in Latin) 
formed the last comprehensive account of the uncodified Roman-Dutch law of 
Holland. Since the law he expounded was superseded at the end of his life by 
codes, his lectures have remained in manuscript until in recent years their 
value for modern South African lawyers has been recognised. First Professor 
van Warmelo published the course on private law with an Afrikaans translation 
in five volumes (1961-67). Together with the late Professor Beinart he also 
published the Dictata to Justinian’s Institutes, without translation but with 
useful analytical indexes, in two volumes (1965-67). Beinart and van Warmelo 
then turned to the lectures on criminal law. Although the great seventeenth 
century commentators of the jus commune had dealt with Roman criminal. 
law, it had been neglected by more recent writers. Van der Keessel felt that 
the traditional criminal law still had much to offer and his lectures on it were 
developed over many years, until finally he was able to comment on a draft 
of the Criminal Code which became law in 1809. The first volume of the 
present edition appeared in 1969, and now we welcome the sixth and final 
volume. The pagination (2,507 pp.) is continuous throughout the six volumes 
and the final volume includes both an index of ancient sources and two 
indexes of material (one in English and one in Latin) for the whole work. 
The lectures follow the order of the titles in Books 47 and 48 of Justinian’s 
Digest (the so-called libri terribiles). The discussion is not based on individual 
Digest texts but on the text of the outline in the class manual, Cornelis van 
Eck’s Principia juris civilis secundum ordinem Digestorum. The legal argu- 
ments are related to the practice of the courts of Holland in the late eighteenth 
century, but van der Keessel makes many references to classical literature to 
explain the background of antiquarian points of Roman law which had little 
relevance to contemporary practice. The bulk of the present volume is con- 
cerned with Digest 48.19, the title on punishments. Van der Keessel points out 
the various ways in which contemporary forms of punishment differed 
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from those of ancient Roman Jaw, but as a scholar he cannot resist going 
into quite elaborate detail on some of the more exotic forms of punishment 
referred to in the Roman texts and long since abandoned. 

In Volume I, which appears to represent the lectures in an earlier version 
than those in Volume VI, van der Keessel was concerned to refute the criticism 
of the criminal law made by the Italian penal reformer Cesare Beccaria, and 
to defend the traditional law against Beccaria’s influence. However, when he 
dealt with the new code of 1809, although he was not enthusiastic about it, 
he seemed to have been relieved that it retained so much of the old Jaw and, 
rather surprisingly, Beccaria does not figure in Volume VI. 

The successful completion of this edition is not merely important for South 
African lawyers. The careful arguments and elaborate citation of authorities 
provide anyone researching into the history of the continental criminal law 
with an invaluable source. The impeccable way in which the two editors have 
produced such a mass of material is most impressive and it is matter for 
great regret that Professor Beinart did not live to see the culmination of so 
much painstaking work. He felt that it was his duty as a scholar to make 
available the sources of uncodifed Roman-Dutch law. He recognised that the 
decline in the general knowledge of Latin among practitioners would inevitably 
produce neglect of the old authorities unless translations were provided; so 
without any fuss he set about providing them. Even while the van der Keessel 
project was still uncompleted, he alone produced an edition, with English 
translations, of van Groenewegen’s Treatise on Abrogated Laws. These 
editions form a fitting memorial to a distinguished scholar. 


PETER STEIN * 


RECONCILABLE DIFFERENCES: New DIRECTIONS IN CANADIAN 
LABOUR Law. By PAuL WEILER. [Toronto: The Carswell Com- 
pany Ltd. 1980. xi and 335 pp. £28-00.] 


THE next great debate in British labour law will include the issue of public 
servants, public sector collective bargaining and the right to strike. When the 
commentators have exhausted the shallow opportunism of the subjects so 
far offered for discussion—above all “ secondary boycotts” and “the closed 
shop ”—we shall confront the new and critical relationships between labour 
law and (whatever the colour of the government) an ever increasing sector 
of public employees. Professor Weiler’s book is a very good read for those 
who want to make a serious contribution to that discussion. 

From 1972 the author spent five years as Chairman of the British Columbia 
Labour Board, helping to create and administer the new labour law code of 
the first New Democrat (socialist) Provincial Government. This process— 
“tangled and turbulent,” he calls it—is described and illustrated in a manner 
which gives the reader a general introduction to Canadian industrial relations 
and its law, with some fascinating illustrations of its reform and operation in 
the special jurisdiction of British Columbia. He ranges from the “ Politics 
of Labour Law Reform” to “Union Security and the Right to Work,” 
“What can the Law Do?” [about collective bargaining], and “ Collective 
Bargaining Under Wage Controls.” It is not a textbook; nor is it a history; 
the lawyer must seek the legal sources in the footnotes; but neither he nor 
the social scientist will lack information and stimulus—and both will return 
home with troubling questions. . 

The British reader will, for example, be compelled to ask why it is that 
the Canadian debate about “strike replacements ” has no counterpart here. 
In North America generally the striker (in a lawful strike) cannot be dis- 
missed. In Ontario and Manitoba he also cannot be replaced (for a certain 
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period) by replacements hired by the employer. Quebec prohibits replace- 
ments altogether (in a code, however, of a regulatory character). Professor 
Weiler advocates legal prohibition of temporary replacements of strikers and 
of “ professional strike breakers ’’—but he links his solution to provisions on 
strike votes and secondary picketing (though wisely warning us to “be 
careful not to overestimate the significance” of the legal provisions, for 
“ the law cannot achieve industrial peace by direct action ”’). 

The reason why the book is of importance to our own debate is, para- 
doxically, that public employees in North America have enjoyed a totally 
different legal history from ours. No Whiteley Committee; no early State 
encouragement for trade union consultation; no passive acceptance that civil 
servants have a right to strike similar to other workers. There, they have had 
to fight for the right to organise and the liberty to take industrial action. 
They were regarded as a separate and special group. The different jurisdic- 
tions in Canada, however—‘“in stark contrast to the United States ”»—have 
now extended the right to strike to the “vast bulk” of public employees; 
and Professor Weiler is convinced that any attempt “to turn the clock 
back ” would be unrealistic. Certainly the story he tells is a consistent part of 
the general movement in democratic Western legal systems towards industrial 
rights for government employees. 

What then of Canadian experiments about such strikes, where the damage 
to “the public” is said to be “excessive,” or where “ essential services” 
must be maintained? The appraisal of this problem, made partly through 
the story of the famous strike in 1976 at Vancouver General Hospital, is the 
best part of the book. It includes (as a Canadian author must include after 
the Montreal police strike of 1969; but as few British authors would) con- 
sideration of strikes by the police. It rejects compulsory arbitration in its 
many possible forms—though here the British reader must supplement his 
study by referring to other works, such as the writings of Professor Arthurs, 
to explain the Federal Public Service Staff Relations Act; the way certain 
public employees choose between a right to strike or a right to arbitrate; 
and why the postal workers in particular “‘ detest ” that statute. 

The “easy antidote” of “final-offer” arbitration, the remedy of the 
legally “controlled” strike, the multi-dimensional character of “ essen- 
tiality ” of public services—all these lead the author to modest but carefully 
couched proposals, in which an Essential Services Disputes Commission 
might, he thinks, play a supportive role. Government decisions must, he 
insists, above all take account of the industrial relations system as a whole. 
Even then, the future holds a “rather melancholy scenario.” So, too, in 
more general context, he does not see the “ codetermination alternative ”— 
a legal structure for employee participation in the enterprise—as an avenue 
which would even complement Canadian collective bargaining. The system 
of collective bargaining, he finds, met the challenges of the 1970s well in 
Canada; and it can continue to do so, provided that government gives it 
sensible support. Above all, government must learn there are no “legal 
magic wands” for industrial relations. Is Canada then so different from 
Britain? 

wW. 


SUBJECTS AND SOVEREIGNS. By C. C. WESTON and J. N. GREENBERG. 
[Cambridge: C.U.P. 1981. 430 pp. £20-00.] 


Tue sub-title is the Grand Controversy over Legal Sovereignty in Stuart 
England, and the book is clearly a work of. considerable scholarship. It must 
be as it consists of 266 pages of text, 113 pages of notes, 33 pages of 
bibliography, and 22 pages of index. The chapters are called the shift in 
political thought, the keeper of the kingdom, the new age of political 
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definition, that ‘poisonous tenet of co-ordination,” the curious case of 
William Prynne, the idiom of restoration politics, co-ordination and 
coevality in exclusion literature, and the law-makers and the dispensing 
power. The authors are historians from the City University of New York and 
the University of Pittsburgh. 

The book is packed with information, analysis and, as I have said, scholar- 
ship. Being only a public lawyer, I cannot fairly comment on it as history. 
Sometimes its judgments surprised me and made me reconsider what I 
thought I knew about seventeenth-century England. Whatever substance 
there may or may not have been in some of my doubts, I am sure I am more 
knowledgeable about its fascinating subject than I was before I read the 
book. 

I had better get one major grumble out of the way not primarily because 
its cause upset me but because it nearly stopped me reading past page 1 and 
I would not wish others to be deterred. The authors begin by saying that 
there were two political ideologies shaping the political thought of Stuart 
England in the middle of the seventeenth century. There is nothing new in 
that, nor do the authors claim there is. The first ideology was “an order 
theory of kingship.” What would you call the other? Possibly representative 
democracy or Parliamentarianism? The authors call it “a community- 
centred view of government” and they use this phrase throughout, meaning 
“the acceptance of the co-ordination principle in law-making and the theory 
of a legal sovereignty in king, lords and commons.” They say this 
community-centred ideology “underlay the Bill of Rights.” It upset me 
because it is an ill phrase. And I suspect it is historically misleading. What 
community? Surely not the people at large? 

Another worry I had which is central to the whole story was over the 
sentence (which refers to the Tudors and early Stuarts): “the fact that the 
king might dispense at all with statutes entailed automatically the assumption 
that he was above or outside positive law, under certain circumstances and 
for certain purposes.” Claims of right, not facts, lead to such assumptions, 
and “entailed automatically” is sloppy writing. But the accuracy of the 
sentence (with which I am principally concerned) turns on the use of 
“ positive law.” The phrase is a cop-out because it leaves wholly at large 
whether the exercise of the royal prerogative of dispensing is to be regarded 
as legal or illegal. Obviously the dispensing power is, by definition, extra- 
statutory. Equally obviously that does not determine legality and if the 
courts upheld its exercise were they not saying it was legal within every 
meaning of “law ” ? 

The intellectual and political ferment of the mid-seventeenth century was 
such that everything was up for grabs. The range of ideas was so much 
wider than it is today that in 1647-48 it “seemed that England might even 
topple into democracy” as Professor Kenyon has said. So great was the 
ferment that it is no criticism of books of this kind to say that to deal with 
any one aspect is apt to mislead. But the legal and the political arguments 
of those days were one and this book is for the specialist. Lest my criticisms 
should give the wrong impression, I repeat that I believe this book to be a 
work of real scholarship and even for the non-specialist it is highly rewarding 
and informative. i 

JOnN GRIFFITH * — 


How, COURTS GOVERN AMERICA. By RICHARD NEELY. [London: Yale 
University Press. 1981. 233 pp. £10-50.] 


Jupces’ views on jurisprudence range from the elegance and the intelligence 
of the writings of Cardozo and Frankfurter to the bathos of Judge Argyle’s 
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question in the 1971 Oz trial, “Who is H. L. A. Hart?” Too often one’s 
reaction to the philosopher on the Bench is the reaction of Dr. Johnson to 
women preachers: “It is not done well; but you are surprised to find it 
done at all.” In presenting his views on the powers of courts, especially con- 
stitutional courts, Richard Neely, Chief Justice of the West Virginia Supreme 
Court of Appeals, gives a number of hostages to fortune. “ Were I not an 
incumbent judge,” he confesses, the book “would never have been... pub- 
lished.” He tells us that he was able to begin a judicial career because his 
grandfather was a politician who had many friends. Moreover, he is eager to 
inform “ those out there in Readerland” that he “earned a ‘C—’ from the 
great Alexander Bickel on constitutional law because I could never understand 
what was going on in his course.” 

Neely’s book shows that he had greater potential as a constitutional lawyer 
than his grading implied. But it is hardly surprising that he did not shine at 
Yale if he described there, as he does here, the philosophy of judicial re- 
straint applied by Justice Frankfurter and explained by Alexander Bickel 
as meaning that “it was all right for courts to intervene in the political 
process through imaginative interpretations of the Constitution in defence 
of human or civil rights, but not to preserve the status quo in the economic 
system.” That does Jess than justice to Frankfurter’s views on the con- 
stitutionality of requiring schoolchildren to salute the flag and of the mal- 
apportionment of legislative districts to take two examples. Nor does it 
seem likely that Neely would have been advised at Yale not to worry about 
constitutional theory because “the law review types would take care of 
doing the big-time reasoning.” 

Neely argues that the role of the courts is to decide issues which the legis- 
lative and executive branches of government are unable to resolve by reason 
of their institutional defects. This does not conflict with democracy, he con- 
tends, because everyone is prepared to have judges decide these issues and 
because, after all, politicians are incompetent and corrupt. The thesis is not 
entirely convincing. In adjudicating constitutional questions, the Supreme 
Court does not merely resolve disputes “ where the bare mechanics of the 
legislative process frustrates a democratic result.” It attempts, albeit not 
always consistently or objectively, to protect minorities from violations of 
their constitutional rights consequent upon the very efficiency with which 
the legislature enacts the prejudices of the majority of citizens, 

It is doubtful that “ Gallup polls almost conclusively prove that, with the 
exception of busing, in the great social issues addressed by the Supreme Court 
in the last twenty years, all were decided exactly as the majority would have 
decided them.” Is that really true of decisions on capital punishment, crimi- 
nal justice, pornography and positive discrimination in favour of blacks? It 
requires a primitively narrow conception of power to suggest that “‘ the aver- 
age state trooper driving along a public highway in his patrol car has more 
power over the life of an ordinary citizen than does the chief justice of the 
United States.” Neely, like Lord Devlin, justifies judicial law-making by 
adoption of the convenient myth that we are prepared to leave to the judiciary 
“ technical problems like products liability.” 

In his efforts to be “ heretical,” as he describes his aim, the author occa- 
sionally loses touch with reality, Perhaps he has “ always argued that if Earl 
Warren had been made a deputy sheriff in McDowell County, West Virginia, 
within six months he would have been beating up suspects in the back of 
police cars.” One would have hoped that someone to whom Mr. Neely 
addressed that argument would have asked what evidence there is to support 
that assertion about one of the greatest Chief Justices to serve America, 
especially as the statement is used to explain the very doubtful contention 
that “it is not the quality of men which makes temperate judges, but the 
contemplative nature of the institution.” The atmosphere of the Supreme 
Court did not lessen the boorish offensiveness of Mr. Justice McReynolds. As 
Frankfurter explained, the great judges, amongst whom he numbered 
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Holmes, Hughes, Brandeis and Cardozo, were “ widely-read and deeply culti- 
vated men whose reading and cultivation gave breadth and depth to their 
understanding of legal problems and infused their opinions.” The merits of 
their judicial approach derived primarily from their character as men and 
not from the atmosphere in which they worked. 

Students of the Supreme Court of India would disagree with Neely’s asser- 
tion that America is the only democracy which has “a truly powerful 
judiciary.” The “ Westminster Constitution’ which Britain has drafted for 
emergent Third World nations is not, as the author states, based on the 
British Constitution applied in Westminster but is a written constitution with 
entrenched provisions some of which guarantee fundamental rights, Modern 
authors should appreciate that it is no longer correct to echo the belief of 
de Tocqueville that no other “nation of the globe has hitherto organised 
a judicial power in the same manner as the Americans” (Democracy in 
America (1835), Pt. 1, Chap. 6). 

The excesses and irrationalities of this book overwhelm some of the good 
and brave things said by the author. He well describes the gross inadequacy 
of the lower judiciary in state courts, the prevalence of police brutality and 
the ease with which the democratic process can be manipulated. He men- 
tions, but never develops, one of the merits of judicial power: the advantages 
of a reasoned, open, relatively speedy determination of a dispute by identifi- 
able individuals when so much of government is remote, dilatory and unrea- 
soned. Whether this benefit, the merits of judicial review of state action which 
violates fundamental freedoms and the possibility of amendment of the Con- 
stitution if the judiciary does outrage public consensus by one of its deter- 
minations justify the diminution of the power of the democratically elected 
majority is never really discussed by the author. In The Federalist Papers, 
Hamilton, Madison and Jay argued that “ Whoever attentively considers the 
different departments of power must perceive that, in a government in which 
they are separated from each other, the judiciary, from the nature of its 
functions will always be the least dangerous to the political rights of the 
Constitution.” Alexander Bickel examined this thesis in his work, The Least 
Dangerous Branch, It is a shame that Neely’s experiences under Bickel at 
Yale seem to have deterred him from what he describes as the “ tedious 
documentation” that is necessary if he is to make other than a minor 
contribution to the debate. 

DAVID PANNICK * 


DRUGS AND INTOXICATION. By Davip Farrier. [London: Sweet & 
Maxwell. 1980. xix and 262 pp. (incl. index). £8-00. ] 


Davip Farrier’s well-researched and highly readable book obliges the reader 
to look beyond the narrow doctrines of the criminal law. This is not to say 
that the criminal law is dismissed—the problems of specific intent in the 
defence of drunkenness and regulation of the supply of drugs by pharmacists 
are noted, for example—but the bulk of the work addresses contextual 
material. The purposes of the law are elucidated to show that “ the practice 
of the criminal law is not a package solution to all social problems. An 
awareness that there are viable alternatives to it as a response to such 
behaviour . . . is the first step towards any real understanding of the limited 
role it can play in society ” (p. 252). 

Farrier is conscious of the fact that there are competing classifications in 
the area of drug control: possession .of some drugs such as nicotine is at 
present largely accepted as an aid to and a concomitant with relaxation, 
whereas the manufacture and use of others are closely scrutinised by the 
participants in the criminal process. To illustrate the responses of society 
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through the enforcement agencies, four drugs are chosen: intoxicating liquor, 
barbiturates, heroin and cannabis. Farrier proceeds to investigate whether or 
not using any of these drugs constitutes a “problem.” He argues that 
only if a problem is found should the state formally reply. That formal reply 
may be the criminal law. He contends (p. 5) that “only by creating an 
awareness of the variety of both legal and non-legal responses available to 
society where an activity has been classified as a ‘ problem’ can we hope to 
counter the present temptation to respond blindly by making it a ‘ criminal 
offence ’—a shorthand expression which can mean a number of different 
things—and free the policy-maker to think in forms of appropriateness.” 

Farrier shows that whether a drug is characterised as an evil to be 
prevented may depend on the age in question—opium is defined as a drug 
nowadays~but it was not in the early nineteenth century. A drug may be 
acceptable to some members of the community but others may consider its 
use worthy of punishment: the obvious modern example is cannabis. Some- 
times a drug may be thought to be medicinal or a problem depending on 
the context of its usage: one example is heroin which is classed both as a 
painkiller (and used to overcome other problems) and as a “hard” drug. 
One can prosecute alcoholics because one disapproves of their conduct or 
one can rehabilitate them because they are ill, and the law intervenes usually 
only in the first event; in the second event the medical diagnosis and 
treatment are not normally tested in the courts: yet in both cases people 
may be deprived of their liberty and why should it be that society trusts its 
doctors more than its policemen? Moreover, how does one know that a 
certain substance is dangerous without empirical research over a lengthy 
period? As Farrier points out, reaction by the public and by Parliament is 
often determined by anecdotes concerning deviations, the behaviour being 
called morally wrong. Even if the issue reaches trial, the court has to fit the 
facts into the wording of the offence, and it may well be in the interest of 
the accused to argue he was so deviant that he could not avoid doing as he 
did or that he did not foresee the consequences. In neither event is the judge 
concerned with balancing the harm caused by the defendant against the harm 
which might result from criminalising certain life-styles, which may indeed 
be a means of escaping from the norms of English social attitudes, namely, 
“acquisitiveness, delayed gratification and competitiveness” (p. 52). The 
criminal law becomes the means of legitimating the dominant culture by 
penalising out-groups. 

Farrier notes that there is no law relating to drugs, merely a hotchpotch 
of controls. The law may permit the use of a drug in one situation but not 
in another. Indeed, liability begins at different times: the supply of cannabis 
is prohibited but that of alcohol is usually allowed. It may also be that the 
police have a stereotyped image of the drugtaker and that image is strength- 
ened by the police concentrating on say long-haired black youths. He quotes 
from The Drugtaker (J. Young): “the drugtaker begins through a self- 
fulfilling process to begin to look, to act and to feel like the anomic, under- 
socialised, psychotic, amoral individual which the therapeutic personnel 
portray in their theories of deviancy.” Is there any satisfactory reason for 
criminalising behaviour where no other person is affected? The criminal law 
has so many objectives and so many possible punishments that no single 
principle as yet can be formulated to deal with all types of drugs. In fact, the 
law may not be directed towards securing compliance but in the last chapter 
Farrier suggests that the law reaffirms the appropriate behaviour in a par- 
ticular context. “ A body of rules which has little or no claim to allegiance 
but which depends on the threat and use of coercion to induce compliance 
by members has little to do with the practice of criminal law as an inter- 
preter, clarifier and reaffirmer of social norms to which they are already 
committed ” (p. 217). There are several other responses to drugs—education, 
administrative control, medical treatment, social support—all of which over 


July 1982] REVIEWS 495 


a period may socialise the individual, though from a libertarian viewpoint 
no form of control should restructure personal characteristics without consent. 
Farrier does not go into detail but he obliges the reader to consider tech- 
niques other than the ones contained in the criminal process. And on the 
way Farrier shows that the Jaw may not be a suitable device to achieve 
control over the production, supply and abuse of drugs, and punishment 
cannot break drugtakers from addiction. On a more general level, the ques- 
tion is raised as to whether the criminal law can ever be an adequate mode 
of correcting conduct perceived to be abnormal by the majority. 

Farrier says in his Preface that the book is intended primarily for 
students. I wonder how many will buy a text that on conventional courses 
covers only one or two weeks’ work and which costs £8. Furthermore, the 
arguments presented do not easily fall within a first-year course. Criminolo- 
gists may be familiar with much of the information. The major market 
would appear to be social scientists, the medical professions and criminal 
lawyers. For these readers the book fills a gap admirably. Perhaps politicians 
and self-appointed guardians of society should be obliged to peruse it too. 


M. JEFFERSON * 


Tue BRITISH YEAR BOOK OF INTERNATIONAL Law 1979. Edited by 
R. Y. Jennines and IAN BROWNLIE. [Oxford: Clarendon Press. 
1981. ix and 419 pp. (incl. table of cases and index). £35-00.] 


Since its inception in 1920, the British Year Book has provided a major 
forum for academic and practising international lawyer alike, thereby under- 
lining the close relations and intellectual rapport that exist between both in 
this country. These well-established traditions are clearly visible in the con- 
tributions represented in this fiftieth volume. 

Of the seven leading articles three are by practitioners of international law. 
Sir Gerald Fitzmaurice offers a warm and elegant appreciation of Hersch 
Lauterpacht—one of the Year Book’s most celebrated former editors—with 
reference to his attitude to the judicial function. Fitzmaurice identifies, with 
an abundance of insights derived from his own experience as a judge of the 
international court, the outstanding judicial qualities that enabled Lauterpacht 
to take in his stride the difficult transition from professor to international 
judge. Interestingly, the enduring influence of Lauterpacht’s thinking upon 
the present generation of international lawyers is evident in three other 
articles, notably Dr. James Crawford’s scholarly re-examination of the legal 
effect of “automatic” reservations to the jurisdiction of the international 
court, the generally accepted view of which is that put forward by Judge 
Lauterpacht in the Norwegian Loans and Interhandel (Prelim. Objections) 
cases. The article is a useful reminder that the international court’s position 
on the validity of this pernicious device is still open. J. G. Merrills also 
touches on the question of automatic reservations in his valuable study, “ The 
Optional Clause Today”; the writers’s detailed analysis, in the light of the 
practice of the international court, of the terms of declarations made by 
States under Article 36 (2) of the statute of the court, yields the gloomy 
but incontrovertible conclusion that the decline in the use of the “ Optional 
Clause” witnessed by Professor Waldock in his seminal article in 1955, has 
continued. Merrills demonstrates how the inventiveness of one State in. 
attaching new conditions and reservations to its declaration is invariably 
copied by other States, resulting in further erosion of the clause’s effective- 
ness. Finally, a reminder of Lauterpacht’s work done for the International 
Law Commission as special rapporteur on treaties appears in Kelvin Widdows’ 
labyrinthine piece, “ What is an Agreement in International Law? ” As an 
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account of the doctrinal development of a concept it is workmanlike, but as 
an answer to the central question it is unremarkable; “it seems at the end 
to relate to nothing less esoteric than the parties’ intent ” (p. 149). 

Professor Brownlie’s “Causes of Action in the Law of Nations” will 
disturb the complacency of those (including the reviewer) who thought that 
there was nothing new to be said on this subject; the practical significance 
of correctly defining a cause of action, whether in the context of judicial 
proceedings or for the purposes of diplomatic protests and claims generally, 
is brought out by the writer’s~empirical survey of the causes of action which 
have been invoked in judicial and arbitral practice. Thirty causes of action 
are listed including the most recent, that of the principle of non-discrimina- 
tion. This study will undoubtedly become an essential source of reference 
when reading decisions of international courts and tribunals (for proof of its 
utility see the submissions of the United States in the U.S. Diplomatic/ 
Consular Staff in Tehran case). 

Equally indispensable is F. A. Mann’s scrutiny of the State Immunity Act 
1978; in his view, the new legislation “must stand on its own feet” and the 
pre-1978 case law relating to sovereign immunity has, “rare occasions” 
apart, to be forgotten, not least because the result of close examination of 
it “would by no means be a tribute to or evidence of the progressiveness 
and the imaginative foresight of the English judiciary of the twentieth 
century” (p. 44). Dr. Mann reveals, through the courtesy of the Lord 
Chancellor’s Department, how unconvincing was the reasoning behind the 
rejection, in the unpublished Interim Report on State Immunities made by 
an inter-departmental committee in 1951, of the very distinction adopted in 
the 1978 Act between acts jure imperii and jure gestionis. With a wealth of 
practical examples the writer details the Act’s strengths and weaknesses; his 
foreboding (expressed in respect of the Mareva type of injunction) that “ the 
legislator has set aside one of the most important results of the judgment of 
the Court of Appeal in Trendtex and rendered proceedings against a central 
bank almost wholly illusory” (p. 61) would now appear to have been con- 
firmed by the Court of Appeal decision in Hispano Americana Mercantil S.A. 
v. Central Bank of Nigeria. 

Finally, Dr. Weiss’s article, written from the vantage point of a direct 
participant, on the Draft UN Convention on Territorial Asylum 1977, is a 
disheartening reminder of the precarious basis of territorial asylum in the 
international law of human rights. 

The remainder of the volume comprises: book reviews; the customary 
expert reviews of decisions of British courts on public and private inter- 
national law as well as those of the European Court of Human Rights handed 
down in 1979; a review of decisions of the Court of Justice of the European 
Communities for 1978 (since only three cases are surveyed, none of which 
appear to have any relevance to international law, the rationale behind their 
selection—out of a total of 97 judgments—remains unclear); and a lengthy 
section devoted to United Kingdom materials on international law covering 
1979, compiled by Dr. Marston, in the main, from Hansard. This last feature, 
which first appeared in the preceding volume is greatly welcome. Neverthe- 
less, it cannot hope to provide a comprehensive picture of British practice in 
international law until a much wider range of contemporaneous material 
from official sources is made available, as in the United States. 

It is pleasing to record the absence of the printing errors and related 
faults that disfigure most Jaw publications nowadays: what a pity that this 
excellent publication is now pitched at a price that few individuals can afford. 


J. C. Woop LirFE * 
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EUROPEAN CITIZENSHIP 


`, INTRODUCTION 


Tue basis of the Common Market which the authors of the E.E.C. 
Treaty sought to introduce was the removal of national barriers to 
economic activity within the Community.’ As a contribution to 
this end, provision was made in Title III of Part Two of the Treaty 
for the free movement of persons in certain circumstances. Article 
48 provides for persons wishing to take up an offer of employment 
“actually made” in a Member: State to enjoy rights of entry and 
residence for this purpose. Similar rights are envisaged in Articles 
52-58 for natural or legal persons wishing to set up or manage 
an undertaking or. carry: on a self-employed occupation. Finally, 
Articles 59-66 envisage rights of entry and temporary residence 
for those wishing to provide a service without establishing them- 
selves permanently in the Member State where the service is pro- 
vided. Therefore, the Treaty only makes express reference to 
rights of entry and residence in the case of those wishing to. 
engage in specified economic activities. This restrictiveness resulted 
from the fact that the Treaty authors sought merely to ensure 
that national immigration barriers would not prevent persons mov- 
ing to those areas of the Community. where their labour, profes- 
sional or entrepreneurial skills or services were most in demand. 
It is for this reason that Article 48 (3) only speaks of rights of 
entry and residence for those wishing to take up an offer of employ- 
ment “actually made.” Clearly, such rights will only be available 
where there is demand for immigrant labour in the host Member 
State. ` ; 

However, in implementing the above Treaty provisions the Com- 
munity institutions have been influenced by the evolving but ill- 
defined notion of European citizenship. In fact, it is their 
commitment to this notion which has led the Community institu- 





1 See the definition of the Common Market in P. J. G. Kapteyn and P. Verloren 
van Themaat, Introduction to the Law of the European Communities (1973), p. 54. 
2 For a general account of Community law in this field see T. C. Hartley, E.E.C. 
Immigration Law (1978). 
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tions to extend the personal scope of free movement beyond the 
strict requirements of the Treaty provisions governing this freedom. 


EUROPEAN CITIZENSHIP IN THE 1960s 


The Council of Ministers implemented these provisions during the 
. 1960s through the enactment of several measures culminating in 
Regulation 1612/68 ° and Directive 68/360 * in the case of employed 
persons and Directive 64/220°—later brought up to date by 
Directive 73/148 °—in the case of the self-employed. These measures 
provide for nationals of Member States (i.e. Community nationals) 
to enjoy rights of entry and residence in other Member States in 
order to engage in specified economic activities there. Despite this 
legislation, however, migration within the Community fell during 
this period in comparison with immigration from third countries. 
In 1962 there was a total of almost two million foreign workers 
in Member States of the Community. Of this total, 45 per cent. 
were migrants from other Member States (i.e. Community migrants). 
‘They were, in fact, mostly Italians who had migrated to find work 
in France or West Germany. By 1972 the total of foreign workers 
in the Member States had risen to almost four and a half million, 
but only 22 per cent. were Community migrants. The great majority 
of foreign workers in the Six now came from North Africa, 
Portugal, Turkey and Yugoslavia.” 

This comparative fall in intra-Community migration might be 
attributable to the fact that the above measures only provided for 
Community migrants to enjoy equality of treatment with nationals 
of the host Member State. As far as these measures were concerned, 
immigrants from third countries might still suffer discrimination. 
This factor may have rendered such immigrants more attractive 
to prospective employers than Community migrants.* Certainly, 
there are frequent allegations that employers exploit immigrants 
from third countries by paying them less than their own nationals 
and subjecting them to inferior working conditions.* 

On the other hand, it must be remembered that the 1960s were 
a period of rapid economic growth. Italy, which had been the 
main labour-exporting country of the Six, benefited considerably 
from the favourable economic conditions of this period. Its Gross 
National Product rose from 19,000 billion Lire in 1958 to 69,000 
billion Lire in 1972.%° This substantial increase in national wealth 





3 J.O. 1968, L.257/2. 
4 J.O. 1968, L.257/13. 
5 J.O. 1964, 845. 
-6 OJ. 1973, L.172/14. . 
7 See K. Mihabovic, “La Comunita Economica Europea e le Migrazioni del 
Lavoro ” (1977) 30 Economica Internazionale 55—69. 

8 This view is suggested by R. Plender, “ An Incipient Form of European Citizen- 
ship ”.in European Law and the Individual (F. G. Jacobs ed., 1976), pp. 39-53, 40. 
° See, e.g. B. Granotier, Les Travailleurs Immigrés en France (1970). : i 

10 “ International. Financial Statistics, Annual Data 1951-1975 ” (1976) I.M.F. 
214-215. 
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was accompanied by a large drop in unemployment in Italy. The 
number of unemployed fell, in fact, from 1:3 million in 1958 to 
600,000 in 1972.1! This meant that fewer Italians now felt-the need 
to emigrate to make a living than in the past. Consequently, France 
and West Germany—the main labour-importing countries of the 
Six—now had to draw on sources outside the Community in order 
to satisfy their growing maripower requirements. Therefore, it may 
well have been the rapid economic growth experienced by the 
Member States during the 1960s rather than Community enactments 
which produced the comparative fall in intra-Community migration 
during this period.” 

. The fact that Community nationals were now under much less 
economic pressure to migrate to make a.living accorded well with 
the approach to free movement advocated. by the Community 
institutions. In a Recommendation and Opinion of July 1962** 
the Commission argued that this freedom was not concerned with 
traditional notions of emigration’ and immigration. These notions 
assumed that individuals migrated because they were unable to 
secure satisfactory living standards in- their own countries. The 
Community, however, sought to ensure -uniformily. high living 
standards throughout its territory. The problems of depressed areas 
of high unemployment should be remedied through investment 
in those areas rather than through emigration.’* In effect, capital 
should be moved to the unemployed rather than vice versa. Thus ` 
sufficient jobs would be made available to the unemployed in their 
own countries. Consequently, in the context of the Community the 
traditional motive for migration would cease to exist, and freedom 
of movement would lead to the establishment of “ notions de libre 
déplacement et de libre installation sur le territoire de la Com- 
munauté.” 15 What was involved: was the freedom of an individual 
to choose the place in the Community where he would settle and 
make a living. This choice would not be determined by economic 
necessity but could be exercised in the interests of one’s career 
or cultural preferences and so on.'* Therefore, freedom of move- 
ment in Community law represented a considerable expansion of 
personal freedom.” Indeed, it was described by the Commission in 


11 United Nationals Statistical Yearbook (1963), p. 61 and (1974), p. 90. 

12 This view is taken by H. S. Feldstein, “ A Study of Transaction and Political 
Integration: Transnational Labour Flow -Within the -European Economic Com- 
munity ” (1967-68) 6 J.C.M.S. 24-55, 47. See also P. van Praag, “ Aspects Econo- 
miques 4 Long Terme des Migrations Internationales gans les Pays de la C.E.E.” 
(1971) 9 Int.Mig., 126-136. 

13 J.O. 1962, 2118. 

ar Commission Recommendation and Opinion of ay 1, 1965 (J:0. 1965, 
2293 . 

15 Note 13, supra. 

16 See Commission Reply to "Written Question 122 02/71 by Mrs. Carettoni Romag- 
noli and Mr. Bersoni (J.O. 1971, C.84/3). 

17 See the Resolution of the Economic and Social Committee of October 1967, 
where this freedom was seen as leading to the “ épanouisement de la personnalité ” 
(J.O. 1967, 298/9). Similarly, P. Pescatore, “ Les Droits de l’Homme et |’Integration 
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November 1961 as “le, premier aspect - ‘dune citoyenneté euro- 
péene,™ 78° 

+ While economic conditions 3 in the 1960s rendered such an approach 
a free movement feasible, it was political developments which led 
the Community institutions to give greater prominence to this 
approach and greater articulation to the relationship between this 
freedom and European citizenship. The famous ruling of the 
European Court of Justice in Costa v. E.N.E.L.° had made it 
clear that Community law was to enjoy supremacy over conflicting 
national law. As a result, fears were expressed in the Member 
States, especially West Germany, that the fundamental rights con- 
tained in national constitutions might be overridden by Community 
measures.” These fears culminated in 1974 with a ruling by the 
Bundesverfassungsgericht** (the West German Federal Constitu- 
tional Court) in which a residuary right was claimed to review 
Community measures for compatibility with the fundamental rights 
provisions of the Grundgesetz (the West German Constitution). 
This ruling confirmed that the concern of national courts to protect 
fundamental rights could endanger that supremacy and uniform 
application of Community law. 

The response of the Court of Justice to such problems was to 
rule in the Internationale Handelsgesellschaft*? and Nold** cases 
that fundamental rights were enshrined in the unwritten principles 
of Community law. In developing these principles: the Court would 
draw upon national constitutions and international legal instruments 
concerning human rights, such as the European Convention on 
Human Rights. Since the Court would ensure respect for such 
principles on the part of the Community institutions, national 
courts would not need to intervene against Community measures 
in defence of fundamental rights. The Commission, for its part, 
was at pains to point out that certain Community measures had 
the effect of extending rather than threatening fundamental rights. 
Specifically, in June 1965 Commission President Hallstein argued 
before the European Parliament that the measures regarding the 





Européene ” (1968) 4 C.D.E. 627-673, 646 describes this freedom as being based on 
the philosophy of the “ libre développement de la personne humaine dans le déploie- 
ment de ses activités économiques et professionelles.” See also D. Guerrieri, “ I 
Lavoratori nelle Comunita Economica Europea,” in Ministero del Lavoro e della 
Previdenza Sociale, La Libera Circolazione dei Lavoratori (1969), pp. 11-26, 12-13 
and W. Hallstein, United Europe: Challenge and Opportunity (1962), p. 43 

18 P.E.Deb., No. 48, 135, November 22, 1961. See also L. Sandri, “ Social Policy 
in the Common Market 1958-65,” Community Topics 22, 3. 

19 Case 6/64 [1964] E.C.R. 1141. 

20 There is a considerable amount of literature on this topic. See, e.g., P. 
Pescatore (supra, note 17), H. G. Petersman, “The Protection of Fundamental 
Rights in the European Communities” (1975) 23 Euro.Ybk. 197-206 and N. 
Zuleeg, “‘ Fundamental Rights and the Law of the European Communities ” (1971) 
9 C.M.L.Rev. 446-461. 

21 [1974] 2 C.M.L.R. 540, 552. See also the rather more reserved ruling of the 
Italian: Constitutional Court in Frontini [1974] 2 C.M.L.R. 372, 389. 

22 Case 11/70 [1970] E.C.R. 1125, 1134. 

23 Case 4/73 [1974] E.C.R. 491, 507. 
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free movement of persons had such an effect.2* This argument 
subsequently found legislative recognition in the Preamble to Regu- 
lation 1612/68, which described free movement as ‘‘ a fundamental 
right of workers and their families.” Clearly, the Community 
institutions were seeking to draw an analogy between free move- 
ment in Community law and the fundamental rights guaranteed 
in national constitutions.” This analogy was particularly apt in the 
case of West Germany. Articles 11 (1) and 12 (1) of the Grund- 
gesetz ** guarantee for all Germans freedom of movement through- 
out the federal territory and the right’ to choose their place of 
work within it. Community law conferred a right of the same 
nature on Community nationals, but it was a right that could be 
exercised anywhere within the Community. Consequently, Com- 
munity law could justifiably be regarded as extending a fundamental 
right enjoyed by citizens of the Member States under their national 
constitutions. 

When Regulation 1612/68 was naed, Commission Vice- 
President Sandri took the analogy a stage further. After invoking 
the Community’s “‘ objective of political union of the European 
peoples ” he argued that free movement in Community law consti- 
tuted “ an incipient form of European citizenship.” ?” His reasoning 
was presumably that this freedom conferred on Community . 
nationals one of the rights associated with citizenship in a liberal 
democratic State.” In so far as they enjoyed such rights in the 
Community as a whole, they would come to regard themselves as 
European’ citizens. This would have the effect of bringing them 
closer together and thus promoting political integration. For the 
moment, however, European citizenship could’ only be considered 

“incipient ” because at this ‘Stage free movement involved no more 
than the right to choose one’s place of work within the Community. 


24 P.E.Deb., No. 79, 222, June 17, 1965. Similar remarks were made in W. Hall- 
stein, “Zu den Grundlagen und Verfassungsprinzipien der Europäischen Gemein- 
schaften ” in Zur Integration Europas, Festschrift fiir Carl Friendrich Ophuls ans 
Anlass seines Sielsigsten Geburstags (W. Hallstein and H. J. Schlochauer, eds., 1965), 
pp. 1-18, 12. The same view was eagerly adopted by the Legal Affairs Committee 
of the European Parliament in the Jozean Marigné Report (E.P.Doc. 297/72, 14) 
and by the Parliament itself (European Parliament, The Effect on the United 
Kingdom of Membership of the European Communities (1974), p. 14). 

25°See W. Hallstein, Der Unvollendete Bundesstaat, Europäischen Erjahrungen 
und Erkenntnisse (1969), 47, H. von der Groeben, “ Uber das Problem der Grund- 
rechte in der Europäische Gemeinschaft” in Festschrift. fiir Walter Hallstein zu 
Seinem 65 Geburstag (E. von Caemmerer, et al. ed., 1966), pp. 226-247, 234-235 
and J. Kropholler, ‘‘ Die Europäische Gemeinschaften und der Grundrechtschutz ” 
(1969) 4 EuR 128-148, 129. 

26 A. J. Peaslee, Constitutions of Nations (1968), Vol. 3, p. 361. 

27 L, Sandri, “ Free Movement of Workers in. the European Community,” Bull. 
E.C. 11-1968, 5-9. 

28 An important exception is the United Kingdom. Under the Immigration Act 
1971 nori-patrial citizens of the United Kingdom and Colonies are denied the right 
of abode in this country, while this right is extended to patrial citizens of independent 
Commonwealth countries. However, this- situation is affected by the British 
Nationality Act 1981, which is considered below.’ , 
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In effect, European citizenship only existed in the socio-economic 
sense. 

Therefore, while the Treaty authors apparently approached free 
movement merely as a means of ensuring that national immigra- 
tion barriers would not prevent Community nationals moving to 
those areas of the Community where they were most in demand, 
the Community institutions saw this freedom as a basis for European 
citizenship. As such, this freedom entailed for Community nationals 
a fundamental right to choose their place of work within the 
Community. This difference of approach between the Treaty 
authors and the Community institutions resulted in action by the 
latter during the 1960s to extend the personal scope of free move- 
ment beyond the strict requirements of the Treaty provisions 
governing this freedom. 

The first extension occurred when Directive 64/220 was enacted 
under Articles 52 and 59 of the Treaty. This measure duly granted 
rights of entry and residence to Community nationals wishing to 
establish themselves in a Member State other than their own or 
to provide a service there. However, such rights were also granted 
to recipients of services. The justification for granting rights to 
recipients is not immediately clear, since the Treaty does not 
expressly envisage rights for such persons. The Preamble to the 
Directive merely stated that freedom to provide services in Article 
59 of the Treaty “entails that persons providing and receiving 
services should have the right of residence for the time during 
which the services are provided.” This statement fails to explain 
why freedom to provide services should entail rights for recipients, 
but two explanations are possible. 

Article 3 (c) of the Treaty, in fact, refers not only to the free 
movement of persons but also to the free movement of services. 
Moreover, freedom to provide services is dealt with in Title HI 
of Part Two of the Treaty. This Title is headed “ The Free Move- 
ment of Persons, Services and Capital.” Thus the Treaty may be 
thought to envisage the free movement of services themselves and 
not just the free movement of persons providing services. Accord- 
ingly, freedom to provide services in Article 59 could be interpreted 
as entailing the removal of all barriers to the provision of services 
across frontiers. Thus rights of entry and residence would have 
to be granted to all persons providing or receiving a service in a 
Member State other than their own. It may have been this reasoning 
which underlay the grant of rights to recipients of services in 
Directive 64/220.?° 

On the other hand, while Articles 60 (3) and 65 of the Treaty 
clearly envisage free movement of providers of services, no similar 
reference is made in the Treaty to such freedom for recipients. 
Moreover, the relationship between freedom of establishment in 





29 See G. Le Tallec, “La Police des Etrangers dans les Etats Membres de la 
C.E.E. et le Traité de Rome ” (1964) 7 R.M.C. 371-380, 372-373. 
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Article 52 and: freedom to provide services in. Article 59 is notable. 
Article. 60 (3) states that the rights of entry.'and temporary residence 
for persons providing. services are without. prejudice to the Treaty 
provisions governing freedom of establishment. Article 66, in turn, 
states that precisely the same derogations based on “ public policy, 
public security and public health’? and “the exercise of official 
authority ” are applicable. to both freedoms. Since the two freedoms 
are so closely linked in Title II, freedom to provide services can 
easily be seen as having been intended to supplement freedom of 
establishment. It does so by granting rights of entry and residence 
to those wishing to provide a service in a Member State other 
than their own without: establishing. themselves there permanently. 
Therefore, both the detailed provisions and the structure of Title 
II suggest that freedom to provide services in Article 59 only aims 
at the removal of barriers to Community nationals providing a 
service in a Member State other than their own and not the free 
movement of services themselves or of recipients of those services. 

However, as the Preamble to Directive 64/220 suggests, the 
removal of barriers to the movement of persons providing services 
may in certain circumstances entail the grant of rights to recipients. 
For example, a person with an established clientele in his own 
Member State may be deterred from moving temporarily to provide 
a service in another Member State if his traditional.clients are not 
also entitled to enter and reside temporarily in his new Member 
State so as to continue to receive his services. Again, a person may 
wish to provide services in a Member State other than his own 
specifically to persons who are also not nationals of the State. The 
success of such a venture might. be jeopardised unless recipients 
of his services from other Member States were. granted rights of 
entry and residence. In such circumstances, ‘the grant of rights to 
recipients could be regarded as necessary to ensure the full freedom 
of a Community national to choose the place in the Community 
where he would provide a service. If this were the reasoning 
behind Directive 64/220, recipients would only enjoy rights of 
entry and residence in a Member State other than their own where 
the person providing the service was himself a migrant. 

This interpretation of Directive 64/220 certainly seems consistent 
with the view favoured by-the.Commission during the 1960s. For 
example, in 1969 the Commission twice suggested that tourists did 
not benefit from free movement.” Tourists, of course, normally 
receive services in the country which they visit. Thus by taking’ 
the view that tourists did not benefit from free movement, the 
Commission implied that recipients of services in general were not 
covered by Directive 64/220. Therefore, the Commission’s view does 
lend support to the above argument that this Directive was intended 
to grant rights to recipients only when the person providing the 


30 See Commission Replies to Written “Questions ae (J. o. 1969, “C.79/38) and 
277/69 (J.O. 1969, C.159/1), both by Mr. Vredeling. .. 
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service was himself a migrant. Even so, by granting limited rights 
to recipients the Council extended the personal scope of free move- 
ment beyond.the strict requirements of the Treaty provisions govern- 
ing this freedom, ‘since these provisions made no express reference 
at all to rights for such persons. 

Further extension of the personal scope of free movement 
occurred when Directive 68/360 was enacted. This Directive repre- 
sented the culmination of a series of measures intended to imple- 
ment Article 48 of the Treaty. Thus it granted rights of entry and 
residence to Community nationals taking up an offer of employ- 
ment in a Member State other than their own. However, when 
giving its approval to this Directive, the Council agreed that Com- 
munity nationals would be admitted to a Member State other than 
their own for a minimum of three months in order to look for 
work.*! No express’ basis for such an agreement may be found in 
the Treaty. Article 48 (3) (a) speaks of a right to take up an offer 
of employment “actually made,” but there is no mention of a 
right to look for work. Nevertheless, the latter right obviously 
facilitates exercise of the right to take up employment and could 
perhaps be said to be implied by Article 48 (3) (a).?? Moreover, 
Article '48 (1)' requires that “ freedom of movement for workers ” 
be secured. This broad expression might also be thought to imply 
tights for job-seekers.** Therefore,. the Council’s agreement may 
have been based on a broad interpretation of Article 48 (1) or (3) (a). 

Certainly, the Community institutions have provided adequate 
confirmation that. they regard free movement as involving rights 
of entry and temporary residence for job-seekers. Article 5 of 
Regulation 1612/68 requires that employment offices provide Com- 
munity migrants with the same assistance in finding work as in the 
case of their own nationals. Moreover Article 69 (1) of Regulation 
1408/71 ** states that persons’ entitled to unemployment benefit in 
their own Member State may continue to draw such benefit for 
up to three months whilst seeking work in another Member State. 
Both provisions would seem to have been enacted on the assumption 
that job-seekers do enjoy rights of entry and temporary residence. 
Finally, the existence of such rights was recognised by the Court 
of Justice in Jean Noel Royer.” 

During the 1960s, therefore, the personal scope of free movement 
was extended beyond the strict requirements of the Treaty pro- 
visions governing this freedom in two respects. Rights of entry and 


31 Although this agreement has never been published, its existence is well known. 
See, e.g. J. Megret et al. Le Droit de la Communauté Economique Européene 
(1970), Vol. 3, p. 21, note 29. 

32 See M. Mazziotti in La Libre Circulation des Travailleurs dans les Pays de la 
C.E.E. (M. Mazziotti, ed., 1974), pp. 3-89, 11 and J. Verhoeven, ibid. pp. 179-334, 
204, 

33 See E. Stein and F. Nicholson, American Enterprise in the European Common 
Market, A Legal Profile (1960), p. 345, note 191a. 

34 J.O. 1971, L.149/2. 

35 Case 48/75 [1976] E.C.R. 497, 512. 
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temporary residence were granted to those wishing. to receive a 
service in a Member State other than their own from a person who 
is himself a migrant in that State. The intention behind the grant 
of these rights was to broaden the choice of Community nationals 
as to the place in the Community where they would provide a 
service. In addition, rights were granted to Community nationals 
wishing to look for work in another Member State. The intention 
behind the grant of these rights was to broaden the choice of 
Community nationals as to the place in the Community where they 
would take up employment. Therefore, these extensions to the 
personal scope of free movement were designed to maximise the 
fundamental right of Community nationals to choose their place 
of work within the Community. In other words, the Community 
institutions were seeking to give effect to the essential element of 
the notion of European citizenship as it had evolved in the 1960s. 
It was because this notion had not yet evolved beyond the socio- 
economic field that these extensions in the personal scope of free 
movement left unaffected the link between exercise of this freedom 
and the wish to carry out economic activity required in Title III 
of the Treaty. 


EUROPEAN CITIZENSHIP IN THE 1970s 


In the following decade, however, the Community institutions began 
to adopt a much broader approach to: European citizenship. The 
Common Market had now been successfully established, and it was 
natural for these institutions to turn their attention to the longer 
term objectives of the Community. According to the Preamble to 
the Treaty, these objectives included the building of “an ever 
closer union among the peoples of Europe.” Moreover, the accession 
of the three new Member States made the time ripe for new 
initiatives. Finally, the anticipated recession apparently convinced 
the institutions that the Community risked being associated in the 
popular mind with economic problems just as it had been associated 
with the economic success of the previous decade. Thus if the 
Community were to retain the popular support necessary for its 
continued development, it would have to prove its worth in fields 
other than the economic. 

Such considerations led Commission President Mansholt in April 
1972 to tell the European Parliament that the: Commission would 
call for the creation of a full European citizenship at the forth- 
coming Summit Conference.** Such citizenship would involve, in 
particular, a right for all Community nationals.to travel freely 
between Member States. In addition, those who resided permanently 
in a Member State other than their own would be granted the 
right to participate in local elections there. It was envisaged, there- 
fore, that European citizenship would no longer be confined to 
the socio-economic field.- Instéad, it. would come to entail for 


36 P,E.Deb., No. 149, 107, April 19, 1972. - 
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Community nationals the enjoyment of all the: rights associated 
with citizenship in a liberal democratic State. 

. The Commission’s proposals won support from the Belgian” 
and Italian Prime Ministers ** at the October 1972 Summit. More- 
over, at the December 1974 Summit it was decided that two working 
groups should be set up to study the granting of “special rights ” 


_ and the creation of a passport union.** These “special rights” 


would include the right to vote and stand as a candidate in local 
elections in the host Member State as well as the right to hold 
public office at this level. As for the passport union, this would 
involve the introduction of a uniform European passport and the 
abolition of passport control within the Community.* This latter 
proposal would seem to have been based on the assumption that 
all Community nationals would enjoy free movement, irrespective 
of their purpose for migrating. Further support for extending the 
personal scope of free movement came in 1975 with the publication 
of the Tindemans Report on European Union. This Report invoked 
the notion of European citizenship and argued that political integra- 
tion would be promoted if all Community nationals were entitled 
to travel freely between Member States. As a result of these 
developments, the Commission became engaged in efforts to secure 
the necessary extension of the personal scope of free movement. 
Initially, the Commission sought to establish a broader interpreta- 
tion of existing Community measures regarding free movement. 
For example, in May 1975 French immigration officials refused to 
admit three West German Amnesty International delegates who 
wished to enter France for a restaurant meal. Messrs. Giraud and 
Schmidt, two M.E.Ps, asked the Commission whether the French 
at ‘had infringed ‘Community law. The Commission replied: 


‘a decision by a Member State to refuse entry to nationals 
of another Member State. who wish to enter its territory as 
recipients of services violates the principle of the free move- 
ment of persons and services within the Community. More 
specifically, Article 3 (1) of Directive 73/148... stipulates that 
recipients of services must be admitted on production of a 
valid identity card or passport.” ¢? 


The Commission here implied that Community law seeks the free 
movement of services rather than. merely the free movement of 
persons providing services. Consequently, although Directive 73/148. 
dealt with recipients of services in the same way as did Directive 
64/220, the Commission now felt able to interpret the new Directive 
as conferring rights on all recipients of services. It was ‘enough 


37 Bull. E.C. 11-1972, 46. 
38 Ibid. at p. 39. . me 

<39 Bull.-E.C. 12-1974, 8 R 

‘40 Towards European citizenship, ‘Bull E. c Supp. 7/75. 

' at European Union, Report by Leo Tindemans, Ministry of Foreign Affairs (1976), 

42 Commission Reply to Written Questions 859/75 (O.3:-1 and 76, C.99/39). 
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that the three West Germans wished to take a restaurant -meal in 
France. It was not necessary. that. the. „person providing this service 
also be a migrant in France. 

Since most travellers receive a service in the ‘country which they 
visit, the Commission’s ‘interpretation of Directive 73/148 would 
involve rights of entry and residence for virtually all Community 
nationals travelling between Member - States. Nevertheless, an 
incident in 1975 demonstrated that’ some Community nationals 
would remain unable to benefit from free movement. A group of 
demonstrators from Luxembourg and West Germany who wished 
to enter France in order.to protest about the siting of a nuclear 
power-station at Sentzlich were excluded. When questioned about 
this incident, the Commission took the view.that such persons 
enjoyed no right to enter France under Directive 73/148.*° The 
reasoning behind this view was not explained. The Commission 
may have felt that they did not qualify as recipients of services 
because their primary intention was to demonstrate rather than 
to receive a service.** Alternatively, the Commission may have 
concentrated on the objective.situation ‘and concluded that they 
did not qualify because they would have been. unlikely to receive 
any services even if they had been admitted.*® Since it was by no 
means clear at the time which of these tests the Commission 
favoured, the personal scope of free movement remained uncertain. 

The following year, however, in Lynn Watson and Alessandro 
Belmann ** the European Court of Justice was presented with the 
opportunity to resolve this uncertainty. This case involved a 
British girl, apparently an au pair, who had stayed at the home 
of an Italian family without complying with the registration 
formalities required of an alien under Italian immigration law. 
When the British girl and the Italian family were prosecuted for 
this offence before the’ Milan pretura, the question of the com- 
patibility of the prosecution with Community law was raised. There- 
upon, the pretura decided to request a preliminary ruling from 
the European Court of Justice. Unfortunately, he failed to state 
conclusively whether or not Watson was an ai pair. The Commis- 
sion, Italy, the United Kingdom and Advocate General Trabucchi 
all took this as an opportunity to discuss whether she would have 
benefited from free movement if she’ had been merely a tourist. 
The Commission, apparently contradicting its view of 1969, argued 


43 Commission Reply to Written Questions 214/75 by Mr. Hansen (O.J. 1975, 
C.242 /4). 

44 Such a test for determining the personal scope of Dir. 73/148 was favoured 
by T. C. Hartley, “The Internal Personal Scope: of the E.E.C. Immigration Pro- 
visions ” (1978) 3 E.L.Rev. 191-207, 204. . 

45 A similar approach was favoured by M. Bogdan, ‘ “u Free Movement of Tourists 
Within the E.E.C.” (1977) 11 J.W.T.L. 468-475, 474: He argues that all Community 
nationals should be regarded as covered by Dir. 73/148 except those who are penni- 
less. Those without money would, of course, be unable to pay for services within 
the meaning of Art. 60 of the Treaty. Cf. also Case 328I Levin (not yet reported). 

46 Case 118/75 [1976] E.C.R. 1185. ` 
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that tourists did enjoy free movement under Directive 73/148, since 
they constituted recipients of services.‘ Italy** and the United 
Kingdom * both disagreed with the Commission and maintained 
that this Directive had never been intended to cover tourists. The 
Court of Justice, for its part, merely stated that it was for the 
national courts to determine whether the person before them was 
covered by Community law.” 

It was left, therefore, to Advocate General Trabucchi to consider 
in detail the question of the personal scope of free movement. He 
pointed out that while the Treaty itself made no express reference 
to tourists, the measures enacted under Article 59 could be taken 
to cover them, inasmuch as they did receive services. However, 
such a broad interpretation of Directive 73/148 would, he said, 
benefit all Community nationals travelling between Member States. 
This would conflict with the wording of Article 59 and with the 
very structure of the Treaty. Accordingly, the Advocate General 
maintained: “the most that can be done is to recognise freedom 
of movement for recipients of services...only in so far as it is 
indissolubly linked with the right to movement of those who have 
to provide these services.” ** In the Advocate General’s view, then, 
recipients of services only enjoyed rights of entry and temporary 
residence where the person providing the service was himself a 
migrant and would be unable fully to exercise his freedom to 
provide services in a Member State other than his own unless such 
rights were granted to recipients. This view is similar to that sug- 
gested earlier by the present writer and constitutes a rejection of 
the broad interpretation of Directive 73/148 advocated by the 
Commission.” 

However, the Advocate General did make some rather more 
positive remarks. First, he pointed out that job-seekers enjoyed 
rights of entry and temporary residence in a Member State other 
than their own. Therefore, he suggested, the result which the Com- 
mission sought to achieve through a broad interpretation of 
Directive 73/148 could in practice be achieved by recognition of 
the rights of job-seekers." Certainly, any Community national 
travelling between Member States could claim to be seeking work. 
Such a claim could not be readily. disproved., Consequently, any 
Community national prepared to make this claim would enjoy the 
right to enter and reside in a Member State other than his own 
for a minimum of three months.“ However, it may be thought 


47 Ibid, at p. 1193. 48 Ibid. at p. 1193. 
49 Ibid, at p. 1195. 50 Ibid, at p. 1197. 
51 Ibid. at p. 1204. 

52 C. Tomuschat, “Le Principe de Proportionnalité: Quis Indicabit? L’affaire 
Watson ” (1977) 13 C.D.E. 97-102, 102 concludes that only those persons benefit as 
recipients “à Varrivée de qui le prestataire porte un intérêt spécifique en ce sens 
qu’il peut les désigner nommément.” 

53 Case 118/75 [1976] E.C.R. 1185, 1205. 

-54 D. Stephen, “ Immigration, the Challenge of the Common Market” (1971) 3 
Race Today 254. T. C. Hartley, id. op., 194 suggests:: “If the immigrant states 
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unsatisfactory for the personal scope of free movement to depend 
on the individual’s willingness to make a statement to immigration 
officials which is not necessarily true. 

Secondly, Advocate General Trabucchi suggested that resort 
might be had to Article 235 of the Treaty.“ This provision enables 
the Council to enact Regulations or Directives where such measures 
are necessary to achieve the Community’s objectives and no other 
Treaty provision allows for the enactment of these measures. ` 

The Commission had, in fact, already contemplated resort to 
Article 235 for the purpose of extending the personal scope of free 
movement.** The view expressed by Advocate General Trabucchi 
in Watson and Belmann presumably made the need for legislative 
action of this kind seem more pressing. Furthermore, in 1979 in 
Petrus Kuyken *¥ Advocate General Capotorti stated that the rele- 
vant provisions of Directive 73/148 “are designed to remove 
obstacles to the free movement between Member States of those 
who provide services and not of those who use these services.” ** 
This statement lent support to Advocate General Trabucchi’s inter- 
pretation of the Directive rather than that of the Commission and 
presumably confirmed the need for legislative action. 

Moreover, in a Resolution of November 1977 the European 
Parliament drew up a list of the rights implicit in European citizen- 
ship." Amongst these rights was included the right for all Com- 
munity nationals to enter and reside permanently in a Member 
State other than their own. The Commission was then called upon 
to grant these rights through action under Article 235 of the Treaty. 

Consequently, on July 31, 1979 the Commission presented the 
` Council with a proposal for an appropriate Directive.* The Pre- 
amble to this draft Directive states that one of the Community’s 
objectives is to enable all Community nationals to move freely 
throughout the Community. Evidence for this proposition is drawn 
from the reference-in the Treaty Preamble to “‘an ever closer 
union among the’ peoples -of Europe” and from the fact that 
Article 3 (c) of the Treaty calls for the free movement of persons 
generally. It is then noted that the provisions of Title III of Part 
Two of the Treaty only allow for action-to remove barriers to the 
movement of those wishing to pursue certain’ economic activities in 
a Member State other than their own. Therefore, resort must be 
had to Article 235 in order to attain one of the objectives of the 
Community. 





that his purpose is to seek work, this should be accepted unless there is positive 
evidence to the contrary.” 

55 Case 118/75 [1976] E.C.R. 1185, 1204. 

56 See the Commission’s Report on the Implementation of Point 11 of the Final 
Communique of the European Summit held in -Paris on December 9 and 10, 1974: 
The Granting of Special Rights, COM (75) 321 final, 6. t 

57 Case 66/77 [1977] E.C.R. 2311. Eya 

58 Ibid. at p. 2325. 59 o. 1977, 6299/25. 


60 O.J. 1979, C.207/14, as amended in July 1980- (0.3. 1980, 0188/7) and 
October 1980 (O.J. 1980, C.292/3). 
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' As for the operative part of the draft, Article 1 (1) provides for 
the abolition of restrictions on the free movement of Community 
nationals not covered by existing Community legislation. Under 
Article 3.(1) such persons. and their families are to enjoy the right 
to enter a Member State other than their own. Moreover, provided 
that they are financially self-supporting, Article 4 grants them the 
right of permanent residence there. The latter right is, according to 
Article 5, to be evidenced by a document entitled “ Residence Per- 
mit.for a National of a Member State of the European Commu- 
nity.” ** This document is to be issued by the authorities of the host 
Member . State and renewed automatically. This proposal, there- 
fore, seeks to extend the personal scope of free movement so as to 
include all Community nationals. 

‘On the very day prior to the submission of this proposal to the 
Council the Commission gave a notable answer to a Written 
Parliamentary Question by Mr. Hoffman. He had questioned the 
Commission about an incident where the French authorities had 
refused to admit a group of demonstrators from Belgium, Luxem- 
bourg and West Germany. This group had sought to enter France 
in order to protest against the siting of a nuclear power station at 
Cattenom. The Commission replied that such persons did not benefit 
from free movement because they “were clearly not entering 
France to carry out an economic activity or to obtain services.” °" 
By implication, therefore, the Commission maintained its position 
that all recipients of services enjoyed rights of entry and residence 
under Directive 73/148. In view of this, the new draft might seem 
to have the rather limited. purpose of confirming the existing legal 
situation as the Commission saw it and conferring rights on the 
small number of persons, such as demonstrators, who do not qualify 
as recipients of services. 

The real purpose of the draft, however, is to remove the link 
between free movement and a wish to carry out economic activity. 
For this reason, the draft could not be based on any provisions in 
Title III of the Treaty. Instead, it is based on Article 235, and the 
Preamble to the draft invokes the Community’s political objectives. 
As the Commission stated in the Thirteenth General Report, the 
draft will, if approved by the Council, grant rights to Community 
nationals “ no longer as persons engaged in economic activity but 
in their capacity as Community citizens.” ** This view was con- 
firmed by the European Parliament in April 1980 in its resolution 
embodying its opinion on the Commission’s draft. This resolution 
described the draft as “the first step towards the creation of a 
European citizenship.” “4 





* 61 Such documents were already available to employed migrants under Art. 4 of 
Dir. 68/360 and to self-employed migrants under Art. 4 of Dir. 73/148. 

62 See Commission Reply to Written Questions 233/79 by Mr. Hoffman (O.J. 
1979, C.214/3)1. > 

63 13th General Report 1979, p. 84. 

64 O.J. 1980, C.117/48. 
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CONCLUSION 


There is little apparent reason why the Commission’s draft of July 
1979 should not win the approval of the Council. The fact that 
only those Community nationals who can support themselves finan- 
cially are to enjoy the right of permanent residence means that 
Member States need have no fear of being flooded by large num- 
bers of destitute immigrants. Moreover, few administrative prob- 
lems should be caused, because in practice most Community 
nationals are already allowed to travel freely between Member 
States with little formality. In the United Kingdom, for example, 
they are said to be admitted for six months usually without detailed 
questioning as to the purpose of their visit.** 

However, freedom of movement has undergone other develop- 
ments, also explicable in terms of the commitment to European 
citizenship, which raise more serious problems. In particular, 
Council measures implementing this freedom refer only to rights 
of entry and residence for nationals of Member States and so may 
be taken to mean that the availability of these rights is ultimately 
determined by the nationality laws of the Member States. Certainly, 
Articles 52 and 59 imply that enjoyment of freedom of establish- 
ment and freedom to provide services respectively depends on pos- 
session of the nationality of a Member State. On the other hand, 
no such condition is clearly imposed by Article 48 (1), which simply 
requires the free movement of “workers” to be secured. Conse- 
quently, the reference to nationality in Articles 52 and 59 may be 
explained by the fact that these provisions, ‘in contrast to Article 
48, envisage rights of entry and residence for legal as well as natural 
persons and is by no means conclusive as to whether the scope of 
free movement as far as natural persons are concerned depends on 
the nationality laws of the Member States. 

In fact, the European Court has insisted in cases such as Unger Sr 
that the expression “ worker ” is to be given a Community meaning 
and is not to be subject to unilateral alterations by Member States. 
Moreover, in Rutili ** the Court described the beneficiaries of free 
movement not only as nationals of Member States but also as 
“ persons under the protection of Community law.” °° The two 
expressions are unlikely to be synonymous because if they were, 
only one need have been employed. It is possible that the Court 
merely meant to say that only those nationals of Member States 
wishing to carry out a specified economic activity benefited from 
existing Community enactments so as to be protected by Community 
law. However, there is evidence that the Court’ intended to do more 





65 Problems may, however, occur if the suggestion of the European Parliament 
that this condition be removed were to be. pressed. See the Resolution or ii 17, 
1980 (O.J. 1980, C.117/48). : 

66 Immigration Statistics 1973, Cmnd. 5603, ‘p. 5, note 8° 

67 Case 75/63 [1964] E.C.R. 177. See also’ Case ‘61/65. Vaassen Göbbels. [1966] 
E.C.R. 261 and Case 44/65 Singer [1965] E.C.R. 965. > | 

68 Case 36/75 [1975] E.C.R. 1219. e9 bid: at p. 1231. 
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than merely state the obvious. In fact, Lord Mackenzie Stuart, a 
judge of the European Court, subsequently wrote of the reference 
to “ persons under the protection of Community law” that it was 
“reminiscent ” of the concept of citizenship in United Kingdom 
law.7° Therefore, the Court may be taken to have meant that just 
as the beneficiaries of the citizenship of a State are defined by the 
national law of that State, so the beneficiaries of free movement 
should be defined by Community law. Consequently, while nationa- 
lity of a Member State may be an essential condition for enjoyment 
of free movement, this does not necessarily mean that Member 
States are free to alter the personal scope of this freedom through 
amendment of their nationality laws. In other words, when defining 
those persons who qualify as its nationals for the purposes of free 
movement, Member States must satisfy the requirements of 
Community law. 

This obligation seems to have been accepted by the United King- 
dom in 1973, when a definition of United Kingdom nationality was 
adopted and annexed to the Treaty." This definition included 
patrial citizens of the United Kingdom and Colonies, patrial Com- 
monwealth citizens without the citizenship of the United Kingdom 
or of any other.Commonwealth country ” and Gibraltarian citizens 
of the United Kingdom and Colonies. Presumably, patrial citizens 
of independent Commonwealth countries, who enjoy the right of 
abode in the United Kingdom under the Immigration Act 1971,” 
were excluded from this definition because their connection with 
this country, let alone their connection with the Community itself, 
was considered insufficient for them to qualify as United Kingdom 
nationals for Community purposes. On the other hand, Gibral- 
tarians, most of whom do not enjoy the right of abode under the 
1971 Act, were included in the definition because of Article 227 (4) 
of the Treaty. According to this provision, the Treaty, including 
the provisions governing freedom of movement, -is applicable to 
European territories. for whose external relations a Member State 
is responsible. Therefore, the definition of United Kingdom nationals 
for Community purposes adopted in 1973 appears to confirm that 
the definition of nationals of Member States for such purposes, 
i.e. Community nationals, must satisfy the requirements of Com- 
munity law. In other words, the connection which an individual 
must possess with a Member State in order to enjoy free movement 
is ultimately to be determined by Community law rather than 
national law. 

Moreover, while existing Community enactments only envisage 
rights of entry and residence in relation to Member States other 





70 “Recent Trends in the Decisions of the European Court: Towards the 
Creation of European Citizenship ” (1976) J.L.S. 40-44, 44. 

71 Declaration by the Government of the United Kingdom of Great Britain and 
Northern Ireland on the definition of the term “ nationals.” 

72 je, “British Subjects Without Citizenship.” 

73 s, 2 (1). 
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than that of which a-beneficiary is a.national,'this limitation on the 
content of. free movement is not expressly required by the relevant 
Treaty provisions themselves or necessarily entailed by the notion 
of European citizenship. In fact, in Saunders ™* the European Court 
implicitly acknowledged that Community law might confer on an 
individual rights of entry and residence in the Member State of 
which he was a national. Specifically, while accepting that Directive 
68/360 did not cover situations wholly internal to a Member State, 
the Court implied that Article’ 48 of the Treaty might benefit a 
worker in his own State where there were ‘factors connecting his 
situation with any of those envisaged by this provision.”® Similarly, 
in Knoors, Auer” and Broekmeulen™ the Court ruled that self- 
employed persons who acquired professional qualifications in a 
Member State other than their own might benefit from free move- 
ment when seeking to make use of these qualifications in the 
Member State of which they were nationals. 

In view of this case law; it. would appear that Member States 
may not be able to satisfy the requirements of freedom of move- 
ment simply. by lifting immigration restrictions on nationals of 
other Member States. In fact, an individual who enjoys a suffi- 
ciently close connection with a Member State to be treated by 
Community law as a national of that State may enjoy certain rights 
of entry and residence there under Community law. These rights 
derive from his status as a national of that State for the purposes 
of Community law. Since this status depends on Community law, 
Member States will have to take account of the requirements of 
Community law when framing their nationality legislation so, as to 
ensure that such persons are not excluded from its citizenship. The 
consequences of failure to do so are well illustrated by the British 
Nationality Act 1981. 

This Act- replaces Citizenship of the United Kingdom and 
Colonies with three new citizenships:: British Citizenship, British 
Dependent Territories Citizenship and British Overseas Citizen- 
ship.”® Henceforth, the right of abode in the United Kingdom is to 
depend on possession of British citizenship,*° except that patrial 
Commonwealth citizens retain this right of abode.** Apart from 
one: small category of persons, all former patrial citizens of the 
United Kingdom and Colonies become British citizens on com- 
mencement.®? The exception concerns persons registered as citizens 





74 [1979] E.C.R. 1129. 
75. At p. 1142. 
76: Case: 115/78 [1979] E.C.R. 399, 409-410. 
77 Case 136/78 [1979] E.C.R. 437, 448. 

. 78 Case 246/80 (not yet reported). 


79 For a general account of this Act see I. Stanbrook, British Nationality: The ` 


New Law (1982). 

80 s, 39 (2) of the British Nationality Act. 1981, which. amends s. 2 (1) of the 
Immigration Act 1971. 

81 s. 39 (2) of the British Nationality Act 1981. ~ 

82 Ibid. s. 11. 
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of the United Kingdom and Colonies under section 1 of the British 
Nationality (No. 2) Act 1964. Specifically, British citizenship is 
denied to persons who, being otherwise stateless, by special pro- 
vision in the 1964 Act had inherited citizenship of the United King- 
dom and Colonies from a mother and who had thereby inherited 
patriality from a maternal grandparent born in the United Kingdom 
(the mother herself not having been born in this country).** Instead, 
these persons become British Dependent Territories citizens or 
British overseas citizens. Apparently, the Government now intends 
to amend its definition of United Kingdom nationality for Com- 
munity purposes so as to exclude this small group of persons.*¢ 
However, the case law of the European Court raises doubts as to 
whether a Member State may alter the personal scope of free move- 
ment in this way and suggests that in certain circumstances such 
persons may retain rights under Community law to enter the United 
Kingdom. This might be the case, for example, if any members of 
this group sought to migrate from another Member State in order’ 
to carry out an. economic activity in this country. If such per- 
sons were to be refused entry, a violation of Community law might 
occur. True, the government might seek to avoid such a violation 
by agreeing to admit them in practice. Nevertheless, as the European 
Court established in Commission v. France,’ the very existence of 
national legislation restricting rights entailed by freedom of move- 
ment may constitute a violation of Community law, even if such 
legislation is not actually applied in the case of beneficiaries of 
this freedom. 

Similar problems arise in relation to Gibraltarians. The rationale 
of the 1981 Act is that persons like Gibraltarians who have a close 
personal connection with a colony rather than the United Kingdom 
itself should become British Dependent Territories ‘citizens, and this 
is indeed the citizenship automatically to be acquired by most 
Gibraltarians at commencement. Consequently, they will continue 
to be denied the right of abode under United Kingdom law and will 
thus be subject to immigration control under the 1971 Act. Given 
the ruling in Commission v. France, it would seem that the incom- 
patibility of this situation with Community law will not be affected 
by the fact that under the Thomson Assurance of May 1968 °° such 
persons will normally be admitted to the United Kingdom. Nor is it 
affected by section 5 of the 1981 Act, which entitles Gibraltarians 
to register as British citizens, since the European Court has made 
clear that the rights of entry and residence of Community nationals 
derive directly from Community law and cannot be made depen- 





83 See White, Evans and Hampson, “ British Nationality Act,” 1982 S.L.T. 
17-21 and 49-51. : 

84 Official Report, Standing Committee F, British Nationality Bill, Twentieth 
Sitting, March 26, 1981, c. 810. See also British Nationality Law (Cmnd. 6795), 
~p. 5. $ 
85 Case 167/73 [1974] E.C.R. 359. 

86 The Times, May 23, 1968. 
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dent on compliance with procedures laid down in national law.* 
Indeed, a procedure such as that provided for in section 5 is parti- 
cularly unsatisfactory because of the substantial fees payable and 
the lengthy delays likely to be involved in the processing of 
applications.*® 

Therefore, the failure of the United Kingdom in the British 
Nationality Act to take account of the developments in freedom of 
movement entailed by the notion of European citizenship means 
that there may be conflicts between United Kingdom law and 
Community law. However, the fact that definition of the bene- 
ficiaries of this freedom as well as its content are apparently matters 
for Community law may also mean that it will be difficult for 
individual Member States to take the necessary action to avoid 
such conflicts. In these circumstances, the only satisfactory solution 
would seem to lie in the harmonisation of the nationality laws of 
the Member States so that everyone who enjoys a sufficient connec- 
tion with a Member State to be treated as a national of that State 
by Community law also possesses the nationality of that State 
under its domestic law. 

- A. C. Evans * 





87 See A. C. Evans, “ Entry Formalities in the European Community ” (1981) 
6 E.L.Rev. 3-13. 

88 Cf, Home Office Document N 429 (Revision 2). 

* M.A., LL.B., Ph.D., Lecturer in Public Law, University of Dundee. 


PARTIAL EXCUSES IN THE CRIMINAL LAW 


IN recent years there has been considerable interest in theories of 
excuse within the criminal law. These discussions have often centred 
on efforts to formulate a theory of excuse which would account 
satisfactorily for the range of currently accepted excusing conditions 
in the criminal law.‘ To some extent, the writers’ almost exclusive 
attention to excusing conditions (i.e. those excuses which operate 
to relieve a defendant of criminal liability entirely such as insanity, 
automatism or duress) reflects the important practical and pro- 
cedural divisions which exist between the substantive criminal law 
on the one hand and the discretions of prosecution, sentencer and 
Parole Board on the other. Yet excuses can operate, formally or 
informally, at these other levels too.? Crucially, most writers appear 
to assume a clear distinction between excusing conditions and 
mitigating excuses (i.e. those excuses taken into account by way 
of sentencing discretion, such as mistake of law which does not 
negative mens rea, most cases involving the defendant’s good 
motive for breaking the criminal law, or provocation in crimes other 
than murder). The basis for this assumption is rarely articulated, 
and when it is, it seems unconvincing. Those writers who urge or 
assume a sharp distinction between excusing conditions and miti- 
gating excuses are faced with something of a problem by the 
existence of “‘ partial excuses ” in the criminal law. Partial excuses 
fit into neither group. Although they do not operate to relieve the 
defendant of criminal responsibility entirely, they are taken into 
account by the jury, prior to the verdict. They affect sentence, 
sometimes drastically, but they also have the important characteris- 
tic effect of changing the category of offence with which the defen- 
dant is ultimately convicted. In English law the two leading partial 
excuses are provocation and diminished responsibility.’ Typically, 
the writers strive to force partial excuses into one or other of their 
groups, usually that of mitigating excuse. One such response is that 
of Professor Hart *: 
“Sometimes, however, legal rules provide that the presence 
of a mitigating factor shall always remove the offence into a 
separate category carrying a lower maximum penalty. This is 
‘formal’ mitigation and the most prominent example of it is 
provocation which in English law is operative only in relation 





1 Hart, “ Legal Responsibility and Excuses” in Punishment and Responsibility 
(1968); Fletcher, “ The individualisation of excusing conditions” (1974) 47 
S.Cal.L.Rev. 1269; Fletcher, Rethinking Criminal Law (1978); Gross, A Theory of 
Criminal Justice (1979); Fingarette and Hasse, Mental Disabilities and Criminal 
Responsibility (1979). 

2 C}. Glazebrook, “ The Necessity Plea in English Criminal Law” [1972] C.L.J. 
87; Wasik, “ Duress and Criminal Responsibility ” [1977] Crim.L.R. 453. 

3 See below, p. 521. 

4 Hart (1968), p. 13. 
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to homicide. Provocation is not a matter of justification or 
excuse for it does not exclude conviction or punishment... .” 


The aim of this article is to re-examine the concept of partial 
excuse within the criminal law, particularly in the light of the 
proposals of the Criminal Law Revision Committee in their Four- 
teenth Report.’ The primary focus will, therefore, be on English 
law, but some attention is given to developments elsewhere. 


1. THE TRADITIONAL OBJECTIONS 


There are two principal objections which will be urged against 
anyone who wishes to show that partial excuses can claim a legiti- 
mate status in criminal law and a wider significance than is gener- 
ally recognised. These objections must be dealt with here. 


(i) Partial excuses “ incoherent ”’ 


The first objection is the apparently formidable one that the whole 
notion of “ partial excuse ” is quite incoherent. In a Scottish case 
Lord Justice-General Normand attacked the doctrine of diminished 
responsibility in the following manner ê: “ The defence of impaired 
responsibility is somewhat inconsistent with the basic doctrine of 
our criminal law that:a man, if sane, is responsible for his acts, 
and, if not sane, is not responsible.” A very similar point is put by 
Sparks in a well-known article’: “ To say that we are less willing 
to blame a man if he does something wrong surely does not mean 
that we are willing to blame him less if he does. something wrong.” 
In one sense, of course, these statements ring true, since the essence 
of the jury’s verdict is the determination of an issue in terms of 
“black ” or “ white ”: guilty or not guilty. There is no third alter- 
native. But the significance of this goes only so far..As Gordon 
notes,’ if the word “ responsible ” in the first statement is replaced 


by the phrase “liable to punishment,” with which it is strictly | 


synonymous, the plausibility of the statement tends to disappear. 
This is surely because the new phrase reveals more clearly the 
relationship which exists between legal and moral ascriptions of 
responsibility in the context of serious - criminal offences. In 
moral responsibility there is certainly gradation, in the efficacy of 
various excuses, and it may be that some.take a form akin to par- 
tial excuse ° “. . . because it always has to be remembered that few 
excuses get us out of it completely; the average excuse, in a poor 
situation, gets us only out of the fire into the frying pan. . 

Then, the full scheme suggested by, the two critical statements 
must be sketched out. When a jury returns a verdict on a.criminal 


5 Offences Against the Person (1980); hereafter cited as CLRC,, 14th Report, 
6 Kirkwood v. H.M. Advocate, 1939 J.C. 36, 40. 
7 Sparks, ‘‘ Diminished Responsibility in Theory and Practice ” (1964) 27 MLR. 
9, 13. 
8 Gordon, Criminal Law of Scotland (2nd ed., 1978), p. 381. 
3 Austin, “A Plea for Excuses” -in The Philosophy of Action (White ed., 1968) 
pp. 19, 25. 
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charge, they are not returning a decision on an abstract question 
of “responsibility ”; what they are saying is that “ X ought to be 
held legally responsible and liable to punishment for committing 
the offence charged.” The word “ ought” here primarily signifies 
“appropriate in law” and involves a finding that actus reus and 
mens rea have both been established beyond reasonable doubt by 
the prosecution and no reasonable doubt remains about the existence 
of any legal defence.’ It is also, inevitably, a moral ought, because 
of the close relationship between legal and moral ascriptions of 
responsibility.11 Once the moral dimension is noted, it may be 
postulated that there are four possible attitudes which might be 
taken by a jury, rather than just two: 


(a) that X should be held responsible and punishable for the 
particular offence charged; 

(b) that X should be held responsible for the particular crime 
charged, but that there are strong mitigating circumstances; 

(c) that X should be held responsible for a lesser, more appro- 
priate offence than the one charged, and that his punishment 
should be affected accordingly; 

(d) that X should be acquitted. 


In case (a) the jury feels that it is entirely appropriate for X to 
be found guilty of the offence charged. While there are factors 
relevant to mitigation of the penalty, these are of a secondary 
nature, and can well be left to the sentencer’s discretion. 

In case (b) the jury feels that it is appropriate for X to be found 
guilty of the offence charged, but that there is a mitigating factor 
which is of such significance that it seems proper to indicate this 
along with the verdict. From time to time in English law efforts 
have been made by judges to obtain information from the jury, 
beyond that supplied in the bare statement of their verdict, concern- 
ing mitigating factors. In some cases the judge has asked the jury 
to give consideration to such an issue when they retire, and some- 
times the jury has been questioned after giving their verdict.* In 
recent years such practices have been frowned upon by appellate 
courts for various reasons, such as the claim that if the judge ques- 
tions the jury he may disclose inconsistencies within their verdict, 
and thus undermine public confidence in jury trial.’* It is also urged 

10 Though for diminished responsibility the burden of proof rests on the defen- 
dant: Homicide Act 1957, s. 2; see also C.L.R.C., 14th Report, para. 94. 

11 See generally Ross, On Guilt, Responsibility and Punishment (1975); Feinberg, 
“Problematic Responsibility in Law and Morals” in Doing and Deserving (1970). 
This view must be distinguished from the view that criminal law does, or should, 
enforce morality; cf. Hart (1968), pp. 39-40. 

12 Larkin [1943] K.B. 174; Matheson [1958] 1 W.L.R. 400; Warner (1967) 51 
Cr.App.R. 437. For recent observations see Gregory [1982] Crim.L.R. 229. In 
Scotland, it is judicial practice to leave the isstie of provocation in assault cases to 
the jury, and to ask them whether they find the provocation proved or not: Gordon 
(1978), p. 831. 

13 For discussion of these arguments see Thomas, “ Establishing a Factual Basis 
for Sentencing ” [1970] Crim.L.R. 80; McConville, “ Sentencing Issues: Judge and 
Jury ” (1973-74) 11 U.W.Aust.L.Rev. 230. 
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that the existence of a powerful mitigating factor ought to be 
apparent to the judge, and would be taken into account by him on 
sentence. This, of course, raises the whole issue of the proper 
allocation of function between judge and jury in the assessment 
of excuses, but two specific points may be made here, in anticipa- 
tion of the later discussion.'* If it is undesirable for the judge to 
ask further questions of the jury, it is clearly of crucial importance 
that the procedure at the sentencing stage for the determination of 
issues not settled by the verdict should be sophisticated and efficient. 
It is also the case that where criminal offences are defined in broad 
bands of culpability, a trend in modern legislation and proposed 
legislation, these difficulties are likely to become more acute. De- 
fining offences more broadly means that fewer facts fall to be 
determined by the jury, and more by the judge on sentence. Thus, 
under the recent proposals of the C.L.R.C.** . 


..if X is charged with assaulting Y, it will not matter, as 
it does under the present law, whether Y was a clergyman per- 
forming divine service or a magistrate preserving a wreck. The 
special relationship and the circumstances are generally rele- 
mnt to eae and not to the definition of the substantive 
offence. 


If, hwent X commits the assai while acting D extreme 
provocation, the appropriate division of function is not so clear. 
It might be that the distinction between a provoked assault and an 
unprovoked assault’ is so significant that the jury ought properly 
to consider it. 

In case (c) the jury feels that it is inappropriate to convict the 
defendant of the crime charged. This is usually because the legal 
requirements of the offence have not been made out. The prosecu- 
tion may have been over-optimistic in their selection of charge, or 
their witnesses may not have come up to scratch. In these circum- 
stances the jury has the power to convict of a lesser offence where 
it is a necessary step towards establishing the offence charged to 
prove commission of that lesser offence, and where that lesser 
offence is made out.'® The judge has a discretion whether or not to 
indicate the availability of the lesser offence to the jury, but ver- 
dicts have been upheld where a jury has convicted of a lesser 
offence not expressly charged where the judge did not even refer 
to it in the course of his summing up.” In. these cases, however, 
there is no room for the operation of an “ excuse ” as such, partial 
or otherwise. The position is simply that the prosecution has failed 
to prove the greater offence, but has established. sufficient for a 
lesser included offence: . . 





4 See below, p. 524. 

15 C.L.R.C., ath Report, para. 3. See the comments: of Professor Griew at [1977] 
‘Crim.L.R. 92-93, 

16 Criminal Law Act 1967, s. 6 (3): Beasley [1981]. Crim.L.R. 635 

27 Carter and Canavan (1964) 48 CrappR. 122; seo also McCormack (1369) 53 
Cr.App.R. 514. 
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More controversially, though, it may be that the greater 
offence is made out in law, but the jury feels that it is morally 
inappropriate to convict. Here, the jury will be tempted to convict 
of a lesser offence ** or, perhaps more likely, to acquit “ perver- 
sely.” This tendency will be seen by some as an example of the 
jury’s usurping the function of the judge, and by others as the 
jury’s taking steps to nullify oppressive law.'° Whichever view is 
taken of the jury’s proper constitutional role, however, there is 
surely something to be said for allowing the jury the option of a 
lesser offence in some cases rather than forcing them to choose 
between options (a) and (d) when neither reflects their true finding. 
It is here that a place is found in English law for the partial excuses 
of diminished responsibility and provocation.?° In advancing the 
claim of (c), it should be emphasised that it is not just the jury’s 
wish to reach a verdict closely in accord with their own consciences 
which is in issue, though that is clearly important in preserving 
popular respect and support for the law. There are other advan- 
tages in allowing a jury this middle option. The verdict may then 
be regarded as more meaningful since it seeks to relate the offence 
with which the defendant has been convicted more closely to his 
moral culpability. Since the judge’s deliberations on sentence must 
start from the declared verdict,” it is important -that this should 
not mislead him as to the jury’s view of the case. If further question- 
ing of the jury by the judge is to be ruled out (see above), then 
linking the verdict as closely as possible to the defendant’s culpa- 
bility is the best that can be attained. The availability of the lesser 
offence also reduces the temptation for the jury to acquit perver- 
sely in cases where strict application of the law would lead to a 
conviction for a morally inappropriate offence.?? 


(ii) The fixed penalty for murder 


The second major objection to partial excuses in the criminal law 
is that, as far as English law is concerned, they are only of rele- 
vance in murder cases. It is the general view of the commentators 
that the very existence of partial excuses is dependent upon the 
retention of the fixed penalty for murder, and that if the fixed 
penalty was abolished, partial excuses could go too.” Until very 
recently this view was shared by the various law reform bodies. 


18 McCabe and Purves, The Jury at Work (1972), p. 32, commenting on “ way- 
ward and perverse” verdicts in assault cases involving an element of provocation. 
Also Baldwin and McConville, Jury Trials (1979), p. 71. 

19 For a useful discussion see Devlin, The Judge (1980), Chap. 5. 

20 See below, p. 521 and note 72. 

21 Thomas, Principles of Sentencing (2nd ed., 1979), pp. 366 et seq. 

22 The prosecution may charge a lesser offence from the outset, or be prepared 
to accept a defence submission of not guilty to the greater offence but guilty of 
the lesser; see generally Wasik, “Cumulative Provocation and Domestic Killing ” 
[1982] Crim.L.R. 29. The proliferation of offences provides somewhat greater 
opportunity for “ plea-bargaining.” 

23 Williams, Textbook of: Criminal Law (1978), pp. 477 and 501 refers to this as 
“the general opinion”; Gordon (1978), p. 764 and 380-382; Thomas, “ Form and 
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We should; however, be wary of assuming that because murder 
is the only crime with a fixed penalty that this is why it is the only 
crime where partial excuses have achieved special prominence. It 
is far from clear from the common law history of diminished respon- 
sibility or provocation that they were devised primarily as a means 
of avoiding the fixed penalty for murder. It emerges, rather, that 
these partial excuses were regularly urged upon the criminal courts 
as being highly relevant considerations which ought to be taken 
into account by the jury, before conviction for the offence regarded 
as the most serious of all.?4 

In my view it is a mistake to regard the fixed penalty and the 
availability of partial excuses as causally dependent on each other, 
as many writers have done. It is rather that both phenomena stem 
from a third consideration: the fact that murder is marked as a 
“crime standing out from all others.” 75 The Criminal Law Re- 
vision Committee, in its Fourteenth Report, has recommended the 
retention of murder as a separate offence, together with man- 
slaughter and the two partial excuses,”* and they have rejected the 
proposal that this scheme be replaced by one offence, with grada- 
tions produced solely by sentencing discretion. The positive attitude 
of the Committee towards partial excuses within homicide is 
reinforced by their view that although they are “ deeply and almost 
evenly divided” on the question of the fixed penalty, they still see 
a good case for retaining partial excuses even if it was abolished.”’ 
This is an important finding, and it strongly supports the inference 
that partial excuses are a product of the-existing structure of 
homicide offences, and not just linked to the fixed penalty itself. 
Of course, this leaves open the question whether the present struc- 
ture of homicide offences is the best which could be devised, but it 
does seem that so long as there is more than one offence defined 
within homicide, the case for retaining partial excuses remains, 
so that the jury has the option of indicating to the judge by their 
verdict the existence of certain facts which dictate sentencing on 
the basis of the lesser rather than the greater offence. . 


2. DEVELOPING PARTIAL EXCUSES 


English law is certainly not alone in incorporating partial excuses 
analagous to diminished responsibility and provocation, and in 
some jurisdictions partial excuses are operative outside homicide. 
These parallel developments are reflective of a widespread intuitive 


Function in Criminal Law” in Reshaping the Criminal Law (Glazebrook ed., 1978), 
p. 21 and 28-29. 

24 Keith, “ Some Observations on Diminished Responsibility ” [1959] J.R. 109; 
Kaye, “ The Early History of Murder and Manslaughter ” (1967) 83 L.Q.R.° 365, 
569. Both partial excuses seem to have evolved in the common law requirement of 
proof of “ evil intent” or “‘ wickedness” in murder, the partial excuses showing 
that this element was absent, whilst not justifying an acquittal. 

25 C.L.R.C., 14th Report, para. 84. 

26 Though changes i in their definitions are suggested: 

27 C.L.R.C., 14th Report, para. 84. 
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response to the problems of legal and moral responsibility outlined 
above. It is characteristic of these laws, however, that they are 
diverse in scope and operation and generally appear weak in their 
theoretical underpinning. ; 

A partial excuse in some ways analagous to diminished respon- 
sibility has developed in recent years in a number of American 
states. In California, for example, where the development has 
attracted a good deal of academic debate,”* the partial excuse of 
“ diminished capacity ” has operated where the defendant’s mental 
disorder short of insanity has had the effect of negativing the mens 
rea for the offence charged.?® It is clear from some of the more 
recent cases, however, that the partial excuse will also operate 
where B is found to be unable to “‘...maturely and meaningfully 
reflect on the gravity of his contemplated act... ,’” °° which is a 
consideration well outside the usual mens rea requirement. Here, 
then, diminished capacity operates as a partial excuse in reducing 
the category of crime. Although the commentators see no reason 
why the concept could not be developed beyond homicide, in prac- 
tice it has been thus confined.*! Under the New German Criminal 
Code, the notion of “ diminished responsibility’ extends to any 
criminal offence, but it operates not by altering the offence category 
but by way of a provision setting out statutory grounds for reduc- 
tion in sentence.®? In South African criminal law, however, 
diminished responsibility may be taken into account in respect of 
any offence, sometimes having the effect of changing the offence 
category and sometimes mitigating sentence.** It has occasionally 
been suggested by writers on English or Scots criminal law that 
diminished responsibility could operate outside homicide,** but the 
matter has been given little recent attention. Law reform bodies, 
notably the Butler Committee, far from suggesting its extension, 
have recommended the abolition of diminished responsibility, along 
with the fixed penalty for murder.** The Criminal Law Revision 





28 Dix, “ Psychological Abnormality as a Factor in Grading Criminal Liability ” 
(1971) 62 J.C.L.Crim. & P.S. 313; Hasse, “ Keeping Wolff from the Door” (1972) 
60 Cal.L.Rev., 1641; Arenella, “The Diminished Capacity and Diminished Respon- 
sibility Defences ” (1977) 77 Col.L.Rev. 827; Fingarette and Hasse (1979), Chap. 8: 
Morse, “ Diminished Capacity: A Legal and Moral Conundrum” (1979) 2 
Int.J.Law and Psychiatry 271. 

29 In cases following and interpreting Conley (1966) 64 Cal. 2nd 310, 411 P. 2d 
911, 49 Cal.Rptr. 815. 

30 In cases following and interpreting Wolff (1964) 61 Cal. 2nd 795, 394 P. 2d 
959, 40 Cal.Rptr. 271. 31 Cf. Morse (1979). 

82 New German Criminal Code, paras. 21, 22 and 61. 

33 Harris 1965 (2) S.A. 340 (A.D.); Burchell and Hunt, South African Criminal 
Law and Procedure, Vol. I, Chap. 8. 

34 MacDonald, A Practical Treatise on the Criminal Law of Scotland (1948), p. 
117; Edwards, “Diminished .Responsibility: A Withering Away of the Concept of 
Responsibility? ” in Essays in Criminal Science (Mueller ed., 1960), pp. 301, 305; 
Keith (1959), p. 113. During the early development of the law in Scotland,. the 
doctrine was not confined to murder cases, but there is now high judicial authority 
that it is: H.M. Advocate v. Cunningham, 1963 J.C. 80; Brennan v. H.M. 
Advocate, 1977 S.L.T. 151; see Gordon (1978), pp. 381-391. . 

35 Butler Committee Report, Cmnd. 6244 (1975), para. 10. 
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Committee countenance the retention of the’ partial excuse even 
if the fixed penalty goes, but they do not consider extending ‘it. ` 

Provocation is accepted as a partial excuse in numerous other 
jurisdictions. The French and German Criminal Codes both provide 
for a special offence-where the defendant has’ killed under pro- 
vocation.” The Model Penal Code provides: similarly in cases of 
the actor’s “...extreme mental or emotional disturbance. ...” °. 
In the case of provocation, however, there is a great deal of evi- 
dence in other jurisdictions of the partial excuse operating to affect 
liability rather than sentence beyond the-scope of homicide. The 
Australian authorities are well known.** In South Africa, as well 
as reducing murder to culpable homicide it will operate to reduce 
more serious to less serious forms of assault.*® In Scotland, 
certain cases of assault, it may even be that provocation will effect 
an acquittal rather than mitigation; but there is recent authority 
to the contrary. As far as English law is concerned, there has 
been resistance to any suggestion that provocation could: affect 
liability outside homicide, because of the pervasive view that pro- 
vocation operates as it does in murder cases because of the fixed 
penalty. It has even been rejected as a defence to attempted 
murder on this basis.‘ In their Working Paper on Offences Against 
the Person in 1976; the C.L.R:C. made some tentative proposals 
to the effect that in the future provocation might be a defence to 
attempted murder and also to their proposed new offence of 

‘causing serious injury with intent to cause serious injury.” * In 
their final Report, however, this suggestion has been dropped. 
Given the Committee’s apparently favourable attitude towards 
partial excuses within homicide,** the absence of presentation of 
any argument on this point is unfortunate. ' 

While the C.L.R.C. thus seems to have set itself against develop- 
ing partial excuses outside homicide, a different view is taken in 





36 Paras. 321 and 213 respectively. 

37 s, 210.3. 

38 Discussed by English, “ Provocation and Attempted Murder ” [1973] Crim.L.R. 
727. 

39 Attwood (1946) A.D. 331; Lushozi (1968) (1) PH, H. 21 (T); Masondo (1968) 
(2) P.H., H. 191 (N). 

40 Hillian v. H.M. Advocate, 1937 J.C. 53, criticised in Crawford v. H.M. 
Advocate, 1950 J.C. 67; Gordon (1978), pp. 830-832. 

41 Bruzas (1972) Crim.L. R. 367, though see Thompson (1825) 1 Mood. 80; Hagan 
(1837) 8 C. & P. 167. 

42 C.L.R.C., Working Paper on Offences Against the Person (1976), para. 109. 

43 See text at note 27. The C.L.R.C: also recommend that English law should 
follow the Australian initiative in that killing by excessive force in self-defence 
should be manslaughter, not murder—C.L.R.C., 14th. Report, para. 288; Palmer 
[1971] A.C. 814; Smith,’ “ Excessive Defence w» [1972] Crim.L.R. 524—this may 
perhaps be regarded ās a “ partial justification.” In a related area, the Law Com- 
mission have now recommended that duress should be-an excusing condition in 
respect of all crimes, including murder: Law Commission No. 83, Defences of 
General Application (1977),-para. 2.46. Is- there not something to be said for allow- 
ing duress to operate as a partial excuse, reducing murder to manslaughter? See 
Lynch v. D.P.P. for N.. Ireland (1975) 1 All E.R. 913, 940; per Lord Simon; 
Wasik, “ Duress and Criminal Responsibility ” [1977] Crim.L.R. 453, 458. 
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respect of their proposals on the controversial issue of self-induced 
intoxication. The judicial approach to intoxication, of. course, has 
been to formulate a distinction between offences of specific intent 
and basic intent, the practical effect of that invention being to 
allow intoxication to operate as a partial excuse for offences of 
specific intent.** While conviction for specific intent crimes is not 
permitted by the “benevolent” part of the rule, conviction for 
‘the basic intent offences instead is often assured by the “ strict ” 
part of the rule. This judicial innovation has operated in an unpre- 
dictable and unsatisfactory manner, and it seems to be generally 
accepted that the existing law must be changed. Against the back- 
ground of the Butler Committee’s proposal that a new strict 
liability offence of “ dangerous intoxication ” should be created 
as a fallback to cover these cases,“ the majority of the C.L.R.C. 
recommend that while evidence of voluntary intoxication should be 
capable of negativing the mental element in murder and the 
intention required for any other offence, in offences in which reck- 
lessness is sufficient mens rea, the defendant’s failure to appreciate 
a risk when drunk is immaterial if he would have appreciated such 
risk when sober.** The minority of the C.L.R.C. favour a refined 
version of Butler. 

One.effect of the decision of the House of Lords in Caldwell *’ 
seems to have been to implement the majority recommendation on 
intoxication.“* The distinction now to be drawn is between offences 
which require proof of intent and offences where recklessness (re- 
defined in Caldwell) is sufficient mens rea, rather than between 
offences of specific intent and those-of basic intent. This will 
further restrict the relevance of self-induced intoxication to crimi- 
nal liability, but in those cases where it is still relevant, it will 
continue to operate as a partial excuse (e.g. D will be not guilty of 
murder *° but guilty of manslaughter). 


3. THE SIGNIFICANCE OF PARTIAL EXCUSES 


It is important to realise that partial excuses are not simply 
strange aberrations of an otherwise clear and self-evident distinc- 
tion between excusing conditions and mitigating excuses. A more 
helpful model of the operation of excuses in the criminal law would 
involve the recognition of a “scale of excuse,” running downwards 
from excusing conditions, through partial excuses to mitigating 


44 D.P.P. v. Majewski [1976] 2 All E.R. 142; Dashwood, “ Logic and the Lords 
in Majewski” [1977] Crim.L.R. 532, 591. 

45 Cmnd. 6244, para. 18.56. - 

46 Based upon Model Penal Code s. 2.08 (2); Ashworth, “ Intoxication and 
General Defences ” [1980] Crim.L.R. 556. s 

47 [1981] 1 All E.R. 961. 

48 Achieved through the redefinition of the basic mens rea term “ recklessness ” : 
cf. Williams, ‘t Recklessness Redefined ” [1982] C.L.J. 252. 

49 Notwithstanding that some degree of recklessness seems to have been regarded 
as sufficient mens rea for murder in Hyam; see Smith and Hogan, Criminal Law 
(4th ed.), p. 286. 
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excuses. Excuses towards the higher end of- the: scale are those 
where maximum moral pressure for exculpation outweighs reasons 


of policy and practicality for not permitting-the excuse. Automa- ` 


tism is an example." Those towards the lower end of the scale, 
while they may be morally significant, are outweighed by practical 
and policy considerations. A general excusing condition of good 
motive is an example." Partial excuses fall into the centre of this 
range, and exhibit a fine balance between rival considerations. The 
partial excuse of provocation, for example, has been said to be 

.an extremely strong exculpatory claim...” 5 and is in fact 
recognised in a number of countries as an excusing condition, at 
least for some offences." On the other hand-this excusatory power 
should surely be weighed: against the law’s requirement of self- 
control, since *4 


“Tt is one of the fundamental postulates of English criminal 
law that individuals ought at all times to control their actions 
and to conduct themselves in accordance with rational judg- 
ment. Loss of self-control is therefore never capable of amount- 
ing to a defence to criminal liability. . . .” 


All “ middle range ” excuses may be seated as potential partial 
excuses, but it is clearly not inevitable that they will turn out to be 
so. At a given stage in the history of criminal law, policy claims 
against admitting a particular excuse as an excusing condition will 
be seen as more or less compelling." Other options are open too— 
an excuse might be admitted as an excusing condition only if the 
defendant adduces strong evidence of that excuse ** or even on con- 
dition that the burden of proof in that matter rests on him.*’ Any 
suggestion that new partial excuses might be introduced, or that 
existing ones should be retained or extended, requires a finding that 
there are stronger reasons for allowing such excuses to operate as 
partial excuses than there are for allowing them to operate either 
as excusing conditions or as mitigating excuses. This suggests that 
the role of partial excuses in the law is likely to remain a rather 
limited one. The main reason, however, why partial excuses are 





50 Automatism is regarded as a “fundamental ” excuse. Even so, the excuse “I 
had a blackout” is easy to make and ‘difficult to refute, so that the defendant is 
required to lay a firm basis for the excuse: Bratty [1963] A.C. 386. See Williams, 
“ Automatism” in Essays in Criminal Science (Mueller ed., 1960). Apparently, 
self-induced automatism will not excuse: Quick (1973) 3 All E. R. 347. 

51 See Wasik, “ Mens rea, Motive, and the Problem of ‘ Dishonesty’ in the Law 
of Theft ” [1979] Crim.L.R. 543, 544-550. 

52 Gross (1979), p. 158. 

53 See, for example, Burchell and Hunt, p. 242, where it is argued that provoca- 
tion should produce an acquittal because it negatives intent, and that “ a decision 
based on policy is therefore not warranted in respect of provocation.” See below, 
note 72, and text thereat. 

54 Ashworth, “The Doctrine of Provocation ai [1976] CL. J. 292, 317. 

55 See below, p. 530. f 

56 'As in automatism; see above note 50. ' 

57 The prevailing view in England is against altering the burden of proof in these 
cases: see C.L.R.C. 14th Report, para. 94, C.L.R.C. ati Report, paras. 137-142; 
and note 10 above. 
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unlikely to assume much greater importance is that, in seeking an 
intermediate solution to the question of criminal responsibility, they 
require within the framework of offence structure and trial proce- 
dure some visible reduction in offence category to reflect the finding 
of lesser culpability. There are three ways in which this practical 
issue can be tackled. 


(i) Create new offences 


Nominal criminal offences can be created to which greater exist- 
ing offences may be reduced by the operation of a partial excuse. 
The single existing example in English law is voluntary man- 
slaughter. The offence proposed by the Butler Committee or the 
offence suggested by the minority in the C.L.R.C.’s recommenda- 
tions on intoxication would provide a further example of such 
invention.®® In California, the “ diminished capacity” excuse has 
brought about the creation of two nominal offences within homi- 
cide." There are some practical difficulties in the creation of new 
offences to cover these cases, and the majority of the C.L.R.C. was 
not slow to point these out in the context of self-induced 
intoxication °°: 
“The separate offence would add to the already considerable 
number of matters which a jury often has to consider when 
deciding whether the offences charged have been proved and 
some of us feel that the separate offence would make the jury’s 
task even more difficult than it is at present in some cases, par- 
ticularly where the charge is murder... It is also important to 
consider the public reaction to the creation of a separate 
offence; we are of opinion that they would be confused by it.” 


As well as these stated practical problems, there is the crucial 
underlying question of whether to legislate for a single nominal 
“ fallback ” offence to cover all the cases where reduction is effected 
by partial excuse, or to provide a number of such new offences. 
The latter approach is open to the C.L.R.C.’s objection that it would 
unduly complicate existing law,*' but the former approach involves 
the difficulty that the name of the single fallback offence may be 
regarded as inappropriate to cover the full range of cases. This is an 
important objection, since the central idea of a partial excuse is 
that it should provide a lesser offence with which D may be more 
appropriately convicted. The C.L.R.C. see the issue in the follow- 
ing way *: 

“An offence which covers this situation must make some 
reference to the harm caused, and cannot be expressed simply 





58 See Fingarette and Hasse (1979), Chap. 15 for further proposed examples. 

59 Hasse (1972), p. 1647. i 

60 C.L.R.C., 14th Report, para. 264. 

61 See Fingarette and Hasse (1979), Chap. 15, for the complex practical impli- 
cations of their notions of “ partial ” and “ total ” responsibility under the proposed 
“ Disability of Mind ” doctrine. ` 

62 C\L.R.C., 14th Report, paras. 259, 261. 
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in terms of getting dangerously intoxicated. : . Furthermore, 
the harm needs to be specified to some extent .... A conviction 
of the Butler Committee’s offence would merely record a 
conviction of an offence of committing a dangerous act while 
intoxicated. This is insufficient. The record must indicate the 
nature of the act committed.” ue 


This assertion involves some sacrifice of the Committee’s subjec- 
tive principles adhered to elsewhere in the Report, since the Butler 
Committee’s offence focuses more accurately on the intoxicated 
offender’s “fault ” (i.e. becoming voluntarily intoxicated) rather 
than on the unfortunate chance outcome of the intoxication.* 
While there are some problems in defining a single fallback offence 
in a manner appropriate to cover a range of harms, these problems 
must be contrasted with the far greater jurisprudential upheaval of 
reliance upon the recklessness/intent distinction.** On balance, the 
better way of dealing with the issue of the dangerously intoxicated 
offender is by way of some variant of the Butler approach.** 


(ii) Use existing offences 


If creating new offences is seen as undesirable, another option is 
to use existing offence categories. This would result in a partial 
excuse operating to reduce murder to involuntary manslaughter 
(rather than voluntary manslaughter) or wounding with intent to 
unlawful wounding.** This idea is open to the objection that there 
are only a limited number of criminal offences which can be 
“paired off”? in this way. Thus Gordon objects to the extension 
of diminished responsibility beyond homicide in that it—*” 


“-,.could only work in relation to offences which are inter- 
related in the same way as murder is to culpable homicide, that 
is to say in the case of wilful and reckless fire-raising, or assault 
and reckless injury, but not where the difference between the 
offences is more a matter of actus reus as it is in the case of 
rape and indecent assault.” 


Gordon thus anticipates the possible use of partial excuses only 
in cases where the actus reus of the lesser crime was the same as, 


63 The C.L.R.C. criticise the existing law on involuntary manslaughter, for 
example, on the basis that “ the offender’s fault falls too far short of the unlucky 
result ” (para. 120); see Ashworth (1980), pp. 588 et seq. for detailed criticism. 

64 On the C.L.R.C.’s view, where “ recklessness”’ constitutes an element of the 
offence, D’s self-induced intoxication would mean that D would be deemed reckless 
where on the subjective interpretation of recklessness D had no foresight of the 
harm caused. Since Caldwell, however, D can properly be regarded as reckless (i.e. 
without deeming) if he failed to foresee an obvious risk. But the effect of the 
Caldwell decision goes far beyond the law on self-induced intoxication; the C.L.R.C.'s 
proposal would have been confined to that context. 

65 For a discussion of alternative approaches see Daly, “ Intoxication and Crime: 
A Comparative Approach ” (1978) 27 I.C.L.Q. 378. 

. 86 Another possibility is the reduction of the offence of rape to indecent assault 
(cf. Edwards (1960), pp. 301, 305). But see the discussion in.the text, and the point 
made by Wells [1982] Crim.L.R. 209, 213. : 

67 Gordon (1978), p. 383. 
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or necessarily included within, the actus reus of the greater crime. 
It would certainly seem odd that successful presentation of a partial 
excuse should result in conviction for a lesser offence having a sub- 
stantially different actus reus, since that actus reus would not have 
been proved by the prosecution.** This approach is, then, subject to 
obvious limitations. 

The use of existing offence categories also raises the question how 
the partial excuse is to operate if the lesser offence (e.g. involun- 
tary manslaughter or unlawful wounding) is charged from the out- 
set. This problem, of course, does not exist where the lesser offence 
is a nominal ‘ fallback ” offence such as “ dangerous intoxication.” 
Where existing offence categories are used, it seems that the partial 
excuse could not effect a change of offence category for that lesser 
offence.** Either a conviction must be returned (and the exculpatory 
power of the “ partial excuse ” be taken into account on sentence) 
or D must be acquitted (ignoring the policy matters which required 
the creation of only a partial excuse in the first place "°). This is, 
of course, a dilemma associated with the distinction between 
offences of “ specific” and “basic” intent—if the excuse avoids 
liability for the greater, then why not for the lesser? A real danger 
of employing existing offence categories, particularly outside homi- 
cide, is that the specific/basic intent division gains a stronger foot- 
hold in the law. This may be seen in other jurisdictions. In South 
African criminal law, where provocation acts as a partial excuse 
outside homicide, its operation is tied closely to the doctrine of 
specific intent." Under the Californian “diminished capacity” 
doctrine, some cases adhere to the familiar distinction between 
“specific” and “ general” states of mind, where diminished capa- 
city can, as a matter of law, affect only the former. Other cases, 
however, tend to the view that if diminished capacity affects the 
greater offence, it must also affect the lesser. The problem here 
seems to be that where both greater and lesser offences are offences 
requiring proof of mens rea, and the partial excuse is regarded as 
‘negativing mens rea, then logic would seem to compel its operation 
in respect of the lesser offence as well as the greater. If the partial 
excuse is seen as operating outside mens rea and actus reus,” then it 





68 According to Lord Simon in D.P.P. v. Majewski [1976] 2 All E.R. 142 if D, 
on a charge of theft of a motorcar successfully pleads lack of mens rea through 
voluntary intoxication, he can still be found guilty of taking and driving it away 
without the owner’s consent (cf. White [1980] Crim.L.R. 609, 620). This is incon- 
gruous, not least because the actus reus of the lesser offence (Theft Act 1968, s. 12) 
requires proof of physical movement of the vehicle, while the actus reus of the 
greater offence does not. 

- 69 Though see Morse (1979), p. 284, and the text, following. 

70 Cf. the Australian approach to the intoxication excuse in O'Donnell. 

71 Burchell and Hunt, pp. 241, et seq. 

72 This is the generally accepted view in English law with respect to both provoca- 
‘tion and diminished responsibility. Self-induced intoxication, on the other hand, 
where it affects liability at all, is regarded as negativing mens rea. On this general 
point see Smith, “ On actus reus and mens rea” in Reshaping the Criminal Law 
(Glazebrook ed., 1978). i 
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seems to be easier to accept a reduction in offence category without 
questioning liability for that lesser offence. Both lines of thought 


can be found in the Californian cases.”* Such confusion is clearly. 


indefensible, and may best be avoided by the creation of nominal 
fallback offences to cater for.the operation of the partial excuse. 
Whilst it is not inevitable that extending partial excuses in the law 
would involve entrenchment of the specific intent doctrine, if exist- 
ing offence categories were relied upon to achieve that extension 
an environment favourable to that doctrine would be created. 

In their Working Paper on Offences Against the Person, the 
C.L.R.C. did not specifiy which lower offences could ‘be utilised 
if provocation was extended to other offences in line with their ten- 
tative proposal.” It is not clear whether they had in mind’ the 
creation of new nominal offences.or reliance upon existing offence 
categories. dee . : 

(iii) Provide specific mitigation 
A further option is to provide that successful presentation of a 
partial excuse will result in a specific discount on sentence. Some 
criminal codes incorporate this kind of provision.’* The advantage 
of this approach is that the difficulties of alteration of offence cate- 
gory are avoided by transferring the whole process of reduction to 
the more flexible mitigation stage. The jury would know, however, 
that a finding of, e.g. provocation would bring about a, specific 
reduction in the sentence. There are numerous disadvantages, how- 
ever. First, no alteration in the name of the offence is achieved, 
unless the approach is allied to some extent with (i) or (ii). It was 
suggested, above, that a central aspect of the partial excuse is that 
it results in a discernible alteration in offence category to reflect 
lesser culpability. Secondly, how is this discount to be calculated? 
Is a specific sentencing band to be created for such cases? Or is the 
sentencer to calculate the appropriate sentence without partial 
excuse and then make a specific reduction of one-half, ‘one-third 
or whatever? Thirdly, whilst a discount approach might just about 
be: workable in respect of the existing partial excuse of provoca- 
tion,”* there would be greater problems in applying.it to diminished 
responsibility. Current sentencing practice in diminished responsi- 
bility cases commonly requires the imposition of indeterminate 
prison sentences or -hospital orders.’? How can these options be 
brought within a discount framework? * Lesser culpability, under 





73 See Morse (1979), where he distinguishes the ‘‘ Mens rea ” and “ partial respon- 
sibility ” variants of the diminished capacity defence. i ` 

74 Working Paper (1976), para. 109. : bs 

75 See Walker, “ Butler v. C.L.R.C. and Others” [1981] Crim.L.R. 596; 597. 

76 For the mitigating effect of provocation in homicide see Thomas (1979), pp. 76 
et seq. 77 See Thomas (1979), pp. 75-76. 

78 There might, perhaps, be some limitation imposed upon the kind of sentence, 
as well as its length, which could be imposed after a partial excuse had been made 
out, but reducing the options available to the sentencer in this way seems 
undesirable. ` ` 
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current penal thinking, need not entail a shorter period of incar- 
ceration, since the need to have reference to public protection will 
rule out an across the board mitigation on sentence. 


4. CONDITIONS FOR PARTIAL EXCUSES 


Given that there are substantial theoretical and practical difficulties 
in the path of developing partial excuses within the criminal law, 
it will now be helpful to consider the issue in a slightly different 
form, and'to assess those conditions which make pressure for the 
extensión of existing partial excuses and the recognition of new 
ones more likely.'We may identify three such factors. 

(i) The overall structure of the offence categories involved is 
crucially important. Where, for example, there exist two or more 
criminal offences designed to cover the prohibition of a particular 
kind of conduct, in broad bands of culpability, this opens up the 
possibility of admitting partial excuses. Such an arrangement of 
criminal offences exists in several areas in English law, but most 
strikingly in homicide and non-fatal offences against the person.’ 
Partial excuses are likely to be proposed where two such offences 
have the same actus reus or where the actus reus of the lesser 
offence is included within the greater. Such an offence gradation 
will involve increasing moral stigma towards the higher end of the 
scale, and it may be seen as appropriate to allow a jury the option 
of convicting of a lesser offence rather than being forced to choose 
between conviction for a greater offence seen by them to be morally 
. inappropriate ® and a perverse acquittal. Homicide covers such a 
wide moral range that pressure for the recognition of moral and 
legal subdivision is bound to occur. Some degree of subdivision, of 
course, can be achieved solely by the use of sentencing discretion. 
Obtaining gradation within homicide solely by this means was 
rejected by the C.L.R.C. but was accepted by its sister Committee 
in New Zealand.** 

The New Zealand Committee had already rejected extending 
provocation to other offences as “ unnecessary and impractical ” *? 
and in their final report they recommended the abolition of the 
excuse along with the fixed penalty for murder, and the creation 
instead of a single offence of unlawful killing. This view was reached 
after extensive consultation and discussion, but the Committee’s 
conclusions -do not readily persuade. They claim that ** ‘* Provoca- 
tion as a defence to a charge of murder has become something of 
an anomaly-in the law and we think that with the abolition of the 


79 In the former context see Thomas, “ Form and Function in Criminal Law ” 
in Glazebrook (ed., 1978), pp. 21 and 28-29; in the latter see Griew (1977) 
Crim.L.R. 92-93. è ; 

80 Wasik [1982] Crim.L.R. 29-37. 

81 New Zealand Criminal Law Reform Committee, Report on Culpable Homicide 
(1976): for comments see Orchard [1977] N.Z.L.J. 411, Ashworth [1978] Crim.L.R. 
1; Wells [1978] Crim.L.R. 662. 

82 In their earlier Working Paper, para. 55. 83 At para. 8. 
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death penalty its original reason for existence has almost dis- 
appeared. ...” This argument, as we have seen, is less than con- 
vincing, and the word “ almost ” remains mysteriously unexplained. 
The New Zealand Committee seem to regard it as a main advan- 
tage of their recommendation that it would eliminate the need for 
the “legal definition of provocation which we regard as unsatis- 
factory ” $+ and thus would allow'the judge to determine the issue 
on sentence “untrammelled by artificial legal rules and defini- 
tions.” *° Whilst the Committee may have been correct in regard- 
ing the definition of the partial excuse as ripe for reform, their 
tactic of transforming it into a mitigating excuse solves nothing. 
The issue simply recurs at the sentencing stage, and the proposal 
seems to ignore the broader question of the proper balance to be 
struck between judge and jury in the assessment of excuses.** It 
is suggested, therefore, that the New Zealand Committee made the 
wrong choice in plumping for a single offence within homicide, 
since that offence contains too great a moral range to be reflected 
adequately by sentencing discretion only. What is surely required 
is a “reasonable degree of gradation of offences within the same 
category.” ®’ This, however, does not settle the place of partial 
excuses since provocation, for instance, could be assessed on sen- 
tence in relation to each offence within homicide. Another important 
factor must, however, be considered. 

(ii) Partial excuses are more likely to be in evidence where a 
greater offence is “marked out” by the law in some way as 
attracting special stigma, or as being of especial gravity. Here, the 
name of the offence is of considerable importance. The more serious 
the offence charged, the greater the pressure will be to avoid con- 
victing of an offence involving undeserved ‘moral stigma. “ Mur- 
der” is by far the most important example in English law, and it 
seems that the special stigma which attaches to that offence has 
substantially brought about the importance of partial excuses in 
homicide.** The C.L.R.C. has urged that murder should continue 
to be marked out in this way, and this makes the continuance of 
partial excuses in the law of homicide significantly more likely. 

(iii) A further crucial contributory factor is the prevailing policy 
on the allocation of function between judge and jury in the assess- 
ment of excuses. On the one hand it will be asserted that some 
criminal law excuses are so morally and legally significant that they 
must be considered prior to the verdict. These are excuses towards 
the higher end of the “scale of excuse” where maximum exculpa- 
tory power outweighs considerations of policy and expedience for 





84 At para. 16. . 

85 At para. 27. 

86 See (iii), below. 

87 Thomas, “ Establishing a Factual Basis for Sentencing” [1970] Crim.L.R. 
80, 90. 

88 See above. 
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not admitting the excuse as an excusing condition.*® To transfer 
these issues to ‘the sentencing stage, as some would have us do,” 
would sacrifice individual culpability to social policy. On the other 
hand some excuses, towards the lower end of the scale, may pro- 
perly be dealt with just by the sentencer, and it will be pointed out 
that sentencers are now developing more rigorous procedures after 
conviction for assessing the weight to be attached to mitigating 
excuses.*' The proper balance to be effected between excuses con- 
sidered before and after verdict must be a matter for continuing 
debate. Other relevant matters in this connection are public con- 
fidence in the jury, and what we can reasonably expect of that 
institution—the more issues which are moved to the earlier stage, 
the more contested trials, the greater the number of issues which 
must be considered by the jury, and the greater the pressure on 
court time in the processing of cases. The style of drafting of 
criminal offences in broader or narrower bands has also been re- 
ferred to as tending to alter the balance between judge and jury. 

In view of this welter of competing claims, there appears to be 
nothing “illogical” or “anomalous” in allowing some middle- 
range excuses to be considered by the jury in connection with the 
most serious criminal offences, even though their finding that the 
excuse was made out would not effect an acquittal but result in 
conviction for a lesser, more appropriate, offence. 


CONCLUSION 


The aim of this article has been to show that the broad traditional 
objections to partial excuses in the criminal law are in need of 
revision and that, in particular, such excuses are not “ incoherent,” 
nor do they rest upon the continued existence of the fixed penalty 
for murder. A serious consideration of the role of partial excuses 
in the law should force us to reassess the existing division between 
excusing conditions and mitigating excuses. Any theory of excuse 
in the criminal law must surely take into account more than just 
excusing conditions if it is to convince. This investigation can also 
help us appreciate the importance of various definitional and pro- 
cedural matters in the law, such as the way in which criminal 
offences are defined in relation to each other, the proper balance 
to be struck between judge and jury in the assessment of conten- 
tious issues, and the attaching of special stigma to some offences. 
It has been suggested that partial excuses are unlikely to be 
extended much further in the criminal law because the benefits to 


89 Compare the approach of the Law Commission, in their report No. 83, 
Defences of General Application (1977), to the excuses of duress, necessity and 
entrapment; Cf. [1978] Crim.L.R. 122-140. 

90 The effect of the policy advocated by Baroness Wootton in Crime and the 
Criminal Law (1961) would be to transfer nearly all excuses to the sentencing stage. 
One effect of a large-scale transfer of excuses, however, would be to greatly reduce 
the moral significance of the verdict—it would become roughly equivalent to the 
establishing of a case to answer, rather than the decisive point in the criminal 
process. 31 Thomas (1979), pp. 366 et seq. 
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be derived have to be balanced against the practical difficulties of 
creating nominal “fallback” offences, finding suitable existing 
offence categories, or catering for specific mitigation. In the end, 
it may well be that partial excuses will be generally confined to the 
law of homicide because of the structure of the' offences involved, 
their seriousness and the special stigma of “ murder.” Even if this 
is so, however, it should be re-emphasised that the traditional 
arguments against partial excuses must surely be reconsidered. 


MARTIN WASIK * 


* LL.B., M.A., Barrister, Lecturer in Law, Manchester University. 


THE ROAD FROM MOROCCO: 
POLEMIS THROUGH DONOGHUE TO NO-FAULT 


1. INTRODUCTION 


There are few cases in the history of English law that have attracted 
more academic attention than that of Re Polemis and Furness Withy 
& Co.' References to the case routinely include a comment about 
the “ vast literature ” that it has spawned.? There have been legal- 
academic controversies about what Re Polemis actually decided, 
about whether the Court of Appeal was entitled to decide as it did 
in the light of the precedent available to it, and about whether the 
precedential value of the case itself survived subsequent disapprov- 
ing dicta.* Nothing can be fruitfully added to these debates, parti- 
cularly in the light of the fact that Re Polemis has not, for all 
practical purposes, survived the decision of the Privy Council in 
Overseas Tankship (U.K.) Ltd. v. Morts Dock and Engineering Co. 
Ltd. (The Wagon Mound (No. 1)).* Why, then, yet another paper 
on this now-defunct case? For the reason that most of the criticism 
of Re Polemis that eventually led to its removal from the law was 
based on historical misconceptions. It willbe shown below * that 
although by the time of its “ overruling” in The Wagon Mound 
(No. 1), Re Polemis had indeed become a “ bad” case laying down 
an inappropriate rule, these misconceptions about why the rule 
was undesirable led to a reformulation of the law that was inevitably 
prone to the same criticisms that had given rise to it. 

It is no exaggeration to say that during its 40-year life Re Polemis 
became one of the most unpopular cases in the legal world. This 
paper will show that in fact Re Polemis was both a welcome case 
given the social context of the time, and an appropriate one given 
the legal context of the time.” It will show that it was only subse- 
quent legal developments that made the case deserve its notoriety,® 
and it will suggest some conclusions that can be drawn once the 
misunderstandings involved in its “overruling” have been 
exposed.° 

The nature of this paper makes a brief summary of the well- 
known events in this case unavoidable. The defendants, Furness 
Withy and Co. had chartered the ship SS. Thrasyvoulos from its 
Greek owners, Messrs. Polemis and Boyazides, for a voyage from 


1 [1921] 3 K.B. 560 (C.A.). 

2 e.g. note (1969) 85 L.Q.R. 310, 312 using this exact form of words. 

3 These debates will be examined in greater detail in s. 4 “The Legal Academic 
Reaction to Re Polemis”. 

4 [1961] A.C. 388 (J.C.P.C.). 

5 In ss. 4 and 5. 

6 s, 2 “ The Social Context of the Time.” 

7 s. 3 “ What was the cause of action in Re Polemis? ” 

8 s. 4 “ The Legal Academic Reaction to Re Polemis.” 

® s, 5 “ The end of the road and beyond.” 
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' Nantes to Lisbon to Casablanca. During unloading in Casablanca, 
a plank was dislodged into the ship’s hold by the negligence of the 
charterer’s servants. The plank caused a spark which ignited ben- 
zine vapour in the hold, and the Thrasyvoulos was totally destroyed 
by fire. The charterparty provided for disputes to be settled by 
arbitrators in the City of London, and the arbitrators chosen 
awarded the owners, Polemis and Boyazides, the sum of £195,165. 
ls. 11d. for the loss of their ship. ‘The award was made in the form 
of a special case stated for the courts to determine the relevant 
legal points. The arbitrators found as fact (a) that the defendants’ 
servants had been negligent in dropping the plank, (b) that the 
plank caused the fire, (c) that the.fire was not a reasonably foresee- 
able consequence of dropping the plank, inter alia. Sankey J. 
affirmed the arbitrators’ award at first instance, and his decision 
was upheld on appeal by Bankes, Scrutton and Warrington L.JJ. 
The Court of Appeal held (1) that the defendants were liable for 
all the direct consequences of their negligent act, whether or not 
those consequences were reasonably foreseeable, and (2) that an 
exemption clause in the charterparty (cl. 21) did not exempt the 
defendants from liability. 


2. THE SOCIAL CONTEXT OF THE TIME 


Throughout the First World War, the British Government had ° 
been requisitioning large portions of the British mercantile fleet to 
aid in the war effort. This had the effect of driving up the profits 
made by non-requisitioned British ships, because of the consequent 
depletion in the supply of tonnage available on the market.” A 
Ministry of Shipping was set up for the first time ever in December 
1916 in order to introduce a co-ordinated policy of direct economic 
control. However, this “war socialism” of the Lloyd George 
Government was very far from being true planned-economy 
socialism; although Maclay, the Minister of Shipping, requisitioned 
all British merchant ships in December 1916, he used the ship- 
owners as “ managers” acting on the Government’s behalf. As 
control over the movement of their ships remained largely in the 
hands of the shipowners, profits and tonnage values of British ships 
remained high, even in 1917. Tonnage values had been soaring 
throughout the war years, and the existence of Ministry ‘“ control ” 
did nothing to prevent their climb; in fact the rate of increase went 
up in 1916-17.1? This was due at least in part to the high losses 
suffered by British merchant shipping—again, the result was that 
the market survivors were made more valuable. In April 1917, 
nearly 4 million tons of British cargo shipping was lost; almost 
25 per cent. of all ships leaving British ports in that month were 


10 William Ashworth, An Economic History of England 1870-1939 (1960), p. 277; 
A. J. P. Taylor, English History 1914-1945 (1965), p. 66. 

11 Taylor, op. cit. pp. 76-77. The Ministry was dissolved in April 1921—Taylor, 
op. cit. p. 130, note 2. 12 [1923] Lloyd’s Calendar 361-367. 
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sunk by German U-boats.’* British merchant ships were extremely 
valuable assets, but in the short term they were also high risk 
assets. As such then, it comes as no surprise to find that the British 
company Furness Withy and Co., itself owner of a considerable 
fleet of ships, was chartering foreign ships such as the Greek-owned 
SS. Thrasyvoulos, for foreign voyages such as that of the Thrasy- 
voulos from France to Portgual to Morocco. This was British enter- 
prise putting into effect Winston Churchill’s famous comment at 
the beginning of the First World War—“ the maxim of the British 
people is—business as usual.” 14 

Furness Withy’s own ships were making extraordinary profits, 
-and their capital value was appreciating with every day that they 
survived the U-boat menace, but their operation was constrained 
to some extent by the twin demands of patriotism and Maclay’s new 
Ministry. As a result, certain markets were inaccessible to Furness 
Withy’s own fleet. In hiring the Thrasyvoulos, Furness. Withy were 
merely diversifying so as to share in the booming profits of those 
markets in 1917. 

‘The case of Re Polemis and Furness Withy came before the Eng- 
lish courts in 1921, four years after the accident in Casablanca in 
which the Thrasyvoulos was lost by fire. Those four years had wit- 
nessed a boom in the shipping industry in 1919 that made even the 
profits of the war years pale in comparison, and a subsequent slump 
which prompted The Economist to describe 1921 as “one of the 
worst years of depression since the industrial revolution.” 15 The 
boom of 1919 occurred because of a serious post-war shortage of 
shipping and much increased trade on the now peaceful seas. The 
shortage had arisen in spite of the fact that world shipping and ton- 
nage had actually increased during the war.'® Much of the shipping 
available in 1919 was not suitable for peacetime requirements, all 
of the German mercantile fleet was being held in German ports, 
and there was such considerable port congestion preventing quick 
turn-around that the Chamber of Shipping Report for 1919-20 
estimated that as a result, annual carrying capacity was reduced 
by 40 per cent. from the 1913 figure.” All these factors contributed 
to the shortage. Above all, demand for shipping had rocketed as 
the European countries sought to replenish their depleted stocks of 
food and raw materials in the new era of peace. 

However, the world shipping shortage appeared much greater 
than it actually was. Most of the transport difficulties and disloca- 
tions, and most of the immediate restocking demand did not last 
for more than a year after the war.*® Nevertheless, the 1919 boom 


13 Taylor, op. cit. p. 84. 
14 Speech at The Guildhall, London, November 9, 1914. 
15 Quoted in Taylor, op. cit. p. 145. 
. 16 A. C. Pigou, Aspects of British Economic History 1918-1925 (1947), p. 79. 
17 Quoted in Pigou, op. cit. pp. 81-82. 
18 C. E. Fayle, The War and the Shipping Industry (1927), Chaps. 21 and 25; .- 
Pigou, op. cit. p. 84. 
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went on despite the clear writing on the wall that it could not last. 

Production of ships greatly increased: 541 steam ships were 
launched in Britain in 1919 compared with 285 in 1917 and 300 in 
1918.*° The bubble burst spectacularly. Trade needs slumped after 
the original post-war replenishment spurt. Such a diminution was 
only to be expected given the dislocation of the structure of world 
trade caused by the war. Supply of ships far exceeded demand. In 
Britain, the slump was exacerbated by the fact that many of the 
foreign markets that had been serviced by British shipping before 
the war, and which had been in enemy territory during the war, 
were now serviced by firmly entrenched American and Japanese 
interests.” Many other countries were greatly increasing the size 
of their merchant. fleets, often with the aid of government sub- 
sidies.2 Intra-European trade was also much reduced because it 
relied so much on the presence of a strong German economy, as 
Keynes had vainly tried to point out in the false boom year of 
1919.7? It seems as if the post-war euphoria blinded many people to 
economic realities in that year. Simple economics shows that any 
boom in the production of long-enduring products ` itself directly 
generates a subsequent slump.” In the period in which demand 
exceeds supply (the boom years) output of new product will in- 
crease, and the value of existing product will rise. Any subsequent 
fall in market demand ought, in the ideal world of market econo- 
mics, to generate a corresponding fall in market supply, not just 
in the supply of new product, but also in the supply of existing 
product. But with long-enduring products like ships, the new pro- 
duct supplied to meet the boom does not conveniently go away when 
demand falls. Any fall in shipping: value that would have occurred 
with falling demand is exaggerated by the existence of artificially 
high supply. Tonnage values and freight rates plummet. If, on top 
of this, demand plummets as well, there -is catastrophe. Minute 
demand coupled with supply left over from a boom spells disaster. 
This is exactly what happened in Britain in 1920’and 1921. Shipping 
values fell 40 per cent. in 1920 as demand dropped away, and by 
1921 ships were almost worthless. Lloyd’s Calendar for 1923 recalls 
the bleak year of 1921 by describing how ships were regularly 
withdrawn from auction at the Baltic Exchange in London after 
only derisory offers had been made. It tells how Kellock & Co. sold 
eight cargo steamers which had been worth £1,450,000 in 1920, itself 
a terrible year. In August 1921 these eight ships were sold for 
£266,150 altogether.2* This makes the arbitrator’s award of 
£196,000 for the loss of the single ship SS. Thrasyvoulos look 
astronomical. It also explains the wistful comment by Sankey J. at 





19 [1923] Lloyd’s Calendar 385. 

20 Pigou, op. cit. p. 84. 

21 Ashworth, op. cit. pp. 345-347. 

22 J, M. Keynes, The Economic Pouscquences of the Peace (1919). 
23 Pigou, op. cit. p. 77. 

24 [1923] Lloyd's t Calendar 371. 
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first instance in Re Polemis “...£196,000 at 5 per cent. makes 
one’s mouth water nowadays.” 7° In addition to this slump, Great 
Britain’s position as world leader in what little shipping trade re- 
mained was being threatened when the courts heard Re Polemis in 
1921. On July 1, 1914, Great Britain had owned 45-2 per cent. of 
all the world’s steamer tonnage. On July 1, 1922 that had fallen to 
35-2 per cent. In the same period, tonnage ownership in the United 
States increased from 9-4 per cent. to 25-8 per cent. of world ton- 
nage.?* Britain’s position as shippers to the world was under attack, 
and this had wide-reaching implications. The British economy had 
always relied on “invisible exports” such as shipping and marine 
insurance to annul the “visible” trade gap of imports over 
exports *’—in the years 1911-13 “invisible” exports constituted 
75 per cent. of the f.o.b. value of British-produced exports.’* The 
lost grip on world trade threatened the whole balance of the British 
economy. On top of all this, Great Britain was in the throes of in- 
ternal industrial dispute, and the Empire was showing signs of 
strain. Ireland and India were opposing imperialism with nationa- 
lism, and British imperial ambitions in Afghanistan, Persia and Irak 
(as they were then known) had been thwarted in 1919.”° 

Of course, there is no mention of all this turmoil in any of the 
judgments in Re Polemis, but it would be absurd to believe that 
these winds of change had not ruffled the serene calm of the Law 
Courts at all. In 1921, the future looked bleak for Britain. The ship- 
ping industry was in dire straits. Any decision that seemed to in- 
dicate a willingness on the courts’ part to restrict recovery in tort 
would have seemed to shipowners like yet another disaster to add 
to a long list. Furness Withy & Co. must have felt that they would 
be the losers in Re Polemis ‘whatever happened. If Polemis and 
Boyazides won, Furness Withy would be £196,000 out of pocket. 
If Furness Withy won the case, the victory would be Pyrrhic, 
because although the SS. Thrasyvoulos was a Greek ship, the case 
laid down English law. A victory for them would seem to mean the 
enunciation of a narrow remoteness test, thereby threatening the 
value of their own ships. British ships were not worth very much as 
it was; a decision purporting to limit the amount recoverable for 
loss or damage to those ships would have been extremely unpopular 
to say the least. 

There is no discernible suggestion of an instrumentalist approach 
in Re Polemis; no indication that the “direct consequence” test 
was being set up in order to remove at least one of the many dis- 
incentives to the British shipowner on whom so much of the struc- 
ture of the British Empire depended. Further, it is, of course, true 





25 (1921) 7 LLL.R. 196, 198. 

26 [1923] Lloyd’s Calendar 375. 

27 Sidney Pollard, The Development of the British Economy 1914-1950 (1962), 
p. 190-191. 

28 Ashworth, op. cit. p. 153. 

29 Taylor, op. cit. Chap. 4. 
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that the judges in Re Polemis were concerned with general issues 
in tort as well as specific issues in the shipping world. However, it 
would be naive to suggest that they were completely oblivious to 
their power to make some contribution to the well-being of the 
British shipping industry in particular and, by implication, to the 
Empire in general. Judges do not live in a vacuum. In the face of 
a decision which furthers certain ends as unerringly as Re Polemis 
did those of the British economy, one is entitled to draw at the very 
least a prima facie conclusion that the decision was made with those 
ends in mind. 

Whether or not one accepts the instrumentalist view that Re 
Polemis was decided in-order to further the ends of the British ship- 
ping industry, one cannot deny the important point that it did in 
fact further those ends, and so will have been welcomed by British 
shipowners. Whatever its status with regard to the law of tort Re 
Polemis was a good decision with regard to that section of society 
most immediately affected by it, a decision very much in touch with 
the needs of the time. Far from being unpopular, it must have come 
as a positive relief to the maritime world. 


3. WHAT WAS THE CAUSE OF ACTION IN Re Polemis? 


The case of Re Polemis and Furness Withy*° came before the 
courts by way of a special case stated by arbitrators. The enigmatic 
nature of this case stated resulted in considerable controversy in 
the early years of. Re Polemis’s existence. It stated merely that the 
arbitrators awarded the owners, Polemis and Boyazides, the sum of 
£196,165. 1s. 11d. for loss of their ship Thrasyvoulos. Although the 
arbitrators made a finding of fact that the ship was lost through 
the negligence of the charterers’ servants, the case stated gave no 
indication as to whether the owners’ cause of action was for a 
negligent breach of the charterparty, or for a negligent breach of 
duty of care imposed in tort independently of the terms of the 
charterparty contract. The reports of the court hearings of the 
action never made this point clear, either. For example, consider 
the following statement of the cause of action; “ The owners of the 
Greek steamship Thrasyvoulos claimed to recover damages for 
the total loss of steamship by fire.” ° Although the Court of Appeal 

in Re Polemis certainly seemed to treat the case as one in tort, an 
`- academic debate arose about whether Re Polemis should be treated 
as laying down a remoteness of damages rule for contract or for 
tort.®? This dispute was finally laid to rest in 1931 by A. D. MacNair. 
In an article that reproduced all the relevant documents and solici- 
tors’ correspondence, MacNair firmly established that Re Polemis 





30 First instance: (1920) 6 LLL.R. 223, (1921) 7 LILL.R. 33 (Sankey J.). On 
appeal: [1921] 3 K.B. 560; 90 L.J.K.B. 1353; 37 T.L.R. 696 (Court of Appeal, 
Bankes Warrington and Scrutton L.JJ.). 

81 (1921) 90 L.J.K.B. 1353. : 

82 For a more detailed discussion of this “contract or tort” controversy; see 


below, s. 4. 


540 THE MODERN LAW REVIEW | “[Vol. 45 


was a tort case.** His article showed that although the owners had 
originally made alternative claims in contract and in tort before 
the arbitrators the action on the charterparty was dropped in 
favour of the tort claim when the case went before the courts.*4 
Having established Re Polemis as a case in tort, MacNair’s task 
was complete. He did not go on to show how the action had arisen 
in tort. For-our purposes, this question is an important one. The 
courts in Re Polemis only considered two questions: (1) what test 
should be applied for remoteness of damage? (2) whether or not 
Clause 21 of the charterparty excluded the defendant charterers’ 
liability? Given that the cause of action was one arising in tort, the 
remoteness and exclusion questions could only have arisen on the 
assumption that tortious liability was at least prima facie made out 
against the defendants and that would require both existence and 
breach of duty. The case proceeded on the agreed basis that the 
defendant charterers’ servants had been negligent in dropping the 
plank—this was found as fact by the arbitrators. It must also have 
proceeded on the basis that the defendant charterers owed the plain- 
tiff owners a duty of care, which duty had been breached by that 
act of negligence. Nowhere in the reports of the court hearings, 
nor in the arbitrators’ case stated, nor even in the pre-trial docu- 
ments reproduced by. MacNair is it indicated why the defendants 
owed the plaintiffs a duty not to be negligent. One is therefore 
entitled to make the assumption that the source of this duty must 
have been obvious to everyone—so obvious in fact, that the defen- 
dants did not even think of disputing that they owed such a duty to 
the plaintiffs. f 
It may appear strange to be considering why the existence of the 
duty was obvious. After all, it is obvious to the modern reader why 
the defendant charterers should owe a duty of reasonable care to 
the plaintiff owners; the plaintiffs are very obviously the defendants’ 
“neighbours ” under Lord Atkin’s test in Donoghue v. Stevenson.** 
But it must not be forgotten that, as Re Polemis was decided 11 
years before Donoghue, the existence of the duty of reasonable care 
owed by the defendants to the plaintiffs cannot have been obvious 
for the same Atkinian reason. Why then, did Furness Withy & Co. 
owe Messrs. Polemis and Boyazides a duty to take reasonable care? 
Writing in 1928, Beven also thought that the statement, “ A bailee, 
by virtue of the bailment, is bound to take care of the property 
committed to his hands...” ** was so obvious that he did not at 
first quote any authority in its support in his textbook on negli- 
gence. However, later in the book, he showed that it was the case 
of Dean Vv. Keate ™ that established that the duty of a bailee of 


33 A. D. MacNair, “ This Polemis Business ” (1931) 4 C.L.J. 125. 
34 Ibid. p. 142. 
35 [1932] A.C. 562, per Lord Atkin. 
- 36 Beven on Negligence (4th ed., 1928), Vol. 2, p. 904. 
37 (1811) 3 Camp. 4 (170 E.R. 1286) referred to in Beven, op. cit. p. 967. 
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property hired from the bailor is to “ exercise that degree of care 
which might be expected of a prudent man....” Beven then went 
on to deal with the question as to whether the bailor’s claim against 
the bailee for lack of care lay in.contract or in tort,** and he cited 
Boorman v. Brown*® for the proposition that the claim layin 
either contract or tort, even if there was a contractual relationship 
between bailor and bailee. In Turner v. Stallibrass,*° Collins L.J. 
said,“ “...if the plaintiff can maintain his action by shewing the 
breach [N.B. by misfeasance rather than .nonfeasance] of duty 
arising at common law out of that relation [i.e. that of bailor and 
bailee], he is not obliged to rely on a contract. . ; 

Beven devoted a' whole section *? to establishing the pedigree of 
the proposition that a bailee-hirer of goods under a contract of hire 
owed a duty of reasonable care at common law to the bailor, in- 
dependent of any duties arising under the contract. This was the 
proposition that was so well established that no one thought to 
dispute it in Re Polemis. Furness Withy owed this duty of reason- 
able care to Polemis and Boyazides with respect to the Thrasy- 
voulos, and they breached that duty by the negligence of their 
servants, 

Why is it so important to establish the source of the defendants’ 
duty of care in Re Polemis? It is important because that duty was, 
like all pre-Donoghue duties of care, a particularised relational one. 
It was owed by the defendants to the plaintiffs alone, and it arose 
from the nature of the special relationship between the parties. To 
forget this is to misunderstand why the Re Polemis rule took the 
form it did. The true original intention behind the Re Polemis 
remoteness rule can only be recognised by seeing it in the context 
of a pre-1932 duty of care. A wide remoteness test was unexception- 
able when duty was narrowly conceived. Extensive liability of defen- 
dants is not a problem when those defendants can only be liable to 
a limited class of plaintiffs, or,even ‘a single plaintiff only.** This 
conclusion wil be supported below in section 4 by the demonstration 
that although Re Polemis was never popular with legal academics, 
it was never originally criticised for giving rise to too heavy a burden 
on defendants. 

The built-in limitation. of liability caused by particularistic 
notions of duty explains why the “ debate ” about remoteness was 
only settled for the first time in 1921. It is generally said ** that 
until Re Polemis was decided it was uncertain whether the test for 


38 Ibid. pp. 911-914. : ‘ ; 
39 (1842) 3 Q.B.D. 525, per Tindal C.J., affirmed by the Lords (1844) 11C.&F. 
ax i 


40 [1898] 1 Q.B. 56, referred to by Beven, op. cit. P. 913. 

41 Ibid. p. 59. 

42 Beven, op. cit. Vol. 2, “pp. 961-983 passim. 

43 For another example of this argument in a different context, see_ Crate ( (1976) 
92 L.Q.R. 213. 

44 e.g. Winfield and Jolowicz.on Tort (1th a 1979), p. 114. . 
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remoteness in tort was a “ direct consequence ” one or a “ reason- 
able foresight” one. It seems strange to modern readers that a 
question that has preoccupied tort lawyers for the past 60 years had 
not been answered until such a relatively late date as 1921, until it 
is realised that questions of remoteness of damage were not of 
primary importance before Donoghue. The question of primary im- 
portance, and the one which decided most cases was, “ was D’s 
relationship to P such as to give rise to a duty of care in these 
circumstances? ”? +5 It was not until the 1920s that remoteness began 
to be thought of as an important independent question. That decade 
saw the law of tort being pulled in two opposing directions with 
respect, to negligence. There were calls for rationalisation, led by 
Pollock, who argued that the range of particular relational duties 
not to be negligent had, become sufficiently wide for them to be 
grouped together under a general duty of care.** On the other hand, 
there were the traditionalists who insisted, with Salmond, that 
whatever the conceptualisation of duty ought to be, “‘ [The] duty 
of carefulness is not universal; it does not extend to all occasions, 
and all persons, and all modes of activity....”47 Re Polemis 
epitomises this dual tension; the first case to consider remoteness 
of damage as a crucial question in its own right, ‘it enunciated a 
test which was perfectly consistent with the old conception of 
particularistic duty. i l 

If Re Polemis was both socially acceptable and legally appropriate 
when it- was decided, how did it earn its reputation as a blemish on 
the smooth skin of the law, the removal of which was to be greeted 
with rejoicing? 4# Why has the legal and social history of Re 
Polemis been forgotten? Section 4 explains. 


4. THE LEGAL-ACADEMIC REACTION TO Re Polemis— 
THE REWRITING OF HISTORY 4° 


In his seminal work on the philosophy of science,*° Thomas Kuhn 
describes the changes that occur in scientific understanding when- 





45 Indeed, it was common even after both Polemis and Donoghue (but before 
The Wagon Mound) to “ solve ” the “causation problem” by avoiding it and re- 
casting the question in the case at hand as one of “ duty or no duty” rather than 
one of remoteness—see, inter alia, Harvard (1956) 19 M.L.R. 478, 494. 

46 F, Pollock, The Law of Torts (13th ed., 1929), Chap. XI. At times, Pollock’s 
reforming zeal seemed to carry him away, and he wrote as if this wide range of 
particular duties had already produced a general duty of care, e.g. ibid. p. 451. Of 
course, before Donoghue, this was wishful thinking. 

47 Salmond, The Law of Torts (7th ed., 1928), p. 25. 

48 eg. A.L.G., “Obituary Re Polemis” (1961) 77 L.Q.R. 175; Note (1962) 78 
L.Q.R. 160; Note (1964) 80 L.Q.R. 1; R. M. W. Dias (1961) 19 CL.J. 23; 
G. Williams (1961) 77 L.Q.R. 179. 

49 To avoid endless repetition, and to ensure that the writer did not lose his sanity 
or his youth in the research process, the survey of academic reaction was confined 
to statements about Re Polemis appearing in textbooks, the Law Quarterly Review, 
the Modern Law Review, the Cambridge Law Journal and Current Legal Problems, 
on the basis that these sources are representative of British legal-academic thought. 

50 Thomas S. Kuhn, The Structure of Scientific Revolutions (2nd ed., 1970), 
Vol. 2, No. 2 of the International Encyclopedia of Unified Science. 
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ever a “revolutionary paradigm-shift ” takes place. He shows how 
“normal science” always proceeds .on the basis of certain founda- 
tional modes of understanding, which he calls “ paradigms.” * 
The history of science is a history of “ revolutions?’ in which old 
paradigms are rejected as inadequate, and new ones adopted. 
Kuhn shows that once a new paradigm has been accepted, there 
is always an observable tendency for it to eradicate all traces of 
the old. In short, a rewriting of ‘history occurs; the works of past 
scientists operating under the old paradigmatic mode .of understand- 
ing are reinterpreted in the light of the new.** If they cannot be 
reinterpreted in this way, they are forgotten. History is “ written 
backwards ” on the basis of the new:world view.*4 The existence 
of the old paradigm is remembered, but not its effect. 

If Kuhn’s description of paradigms and their effect is beginning 
to seem familiar to the reader (or, alternatively, if it is not, and the 
reader is wondering what on earth the reference to Kuhn is doing 
here), then consider this simile; “In science...a paradigm is 
tarely an object for replication. Instead, like an accepted judicial 


decision in the common law, it is an object for further articulation . 


and specification under new or more stringent conditions.” 55 

The rewriting of history described by Kuhn occurs because the 
“ normal science” activity. of “ articulation” always builds on the 
assumed foundation of the paradigm. The effect is that works 
written under the new paradigm react as if it had always existed. As 
Kuhn’s simile suggests, an identical process of reliance on and 
articulation of paradigmatic assumptions takes place in.the law. 
The “paradigms ” of the law are its “leading cases.” The trans- 
plantation of the Kuhnian theory therefore predicts a similar ten- 
dency to rewrite history, and sucha tendency is clearly observable 
in the law. The revolutionary paradigm shift in the law of. tort 
occurred with the decision in Donoghue v. Stevenson = when the 
legal conceptalisation of duty underwent a radical change, from the 
particular to the general. It will now be demonstrated. how legal 
academics after Donoghue reacted as if it had always existed, and 
in doing so created a new ground of criticism of Re Polemis that led 
the law into error. ` 


(i) The appearance of result-oriented criticisms of Re Polemis 


However well received it may have been in the maritime world, 
Re Polemis was never popular among legal academics, even at the 





51 Kuhn, op. cit. s. II, “ The Nature of Normal Science.” 

52 Perhaps the clearest example of such a revolutionary paradigm-shift is Coper- 
nicus’s rejection of geocentric astronomy in favour of heliocentric astronomy (see 
Kuhn “The Copernican Revolution: Planetary astronomy in the development of 
Western thought ” (1957) ). 

53 Kuhn, op. cit. s. XI, “ The Invisibility of Revolution.” 

54 Ibid. s. X, “ Revolutions as Changes of World-View.” In this section ic thero is 
the picturesque but useful metaphor: ‘‘... [there is] a switch in visual gestalt.. 
what were ducks in the scientist’s world before the revolution are rabbits afterwards. ” 

55 Ibid. p. 24. , 56 [1932] A.C. 562: 
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very beginning of its existence. Yet in the years between 1921 and 
1932, it was never criticised on the basis that it gave rise to over- 
extensive liability on defendants. (This was because it did not do so, 
as section 3 has shown.) In the pre-Donoghue era, there were three 
different strands of criticism of Re Polemis. First, there were the 
articles that attacked its doctrinal pedigree, arguing that the pre- 
cedents cited by the Court of Appeal did not support its decision.“ 

Secondly, there was the view that Re Polemis was in fact a case 
of an action in contract, not tort." If this had been true, then it 
would also have been the case that Re Polemis laid down a rule 
relating to remoteness of damage recoverable for breach of con- 
tract, and would have been per incuriam because it did not mention 
Hadley v. Baxendale.” This criticism was silenced by MacNair in 
1931 when he proved that the alternative claim on the charterparty 
in Re Polemis had been dropped by the time the case came to court, 
and that therefore Re Polemis was a tort case.® The third and final 
criticism of Re Polemis in this period was levelled at the nature of 
the “ direct consequence ” test itself.“ The complaint was that this 
test would be intolerably difficult to apply, and that it would pro- 
voke a “war of epithets” °° about what constituted a “direct” 
consequence. It can be seen that none of these criticisms: from the 
era of the “old paradigm ” attacked the result of the rule in Re 
Polemis. Criticism on that ground only occurred later under the 
régime of Donoghue’s “ new paradigm.” 

In fact the years immediately following the decision in Donoghue ` 
did not see a spate of new criticism of Re Polemis. From 1932 to 
‘1952, there was very little academic activity on this topic in the 
sources surveyed here. These “quiet years” were later attributed 
to the “innocuous desuetude ” of the rule in Re Polemis.® Of 
course, it is equally possible to argue that the rule was sufficiently 
easy to apply that although there were cases involving remoteness 
of damage in tort (and there must have been some), none of them 
merited reporting.» Whatever the explanation for the comparative 
silence on Re Polemis from 1932 to 1952, it remains a fact that 
these years only saw a few inconclusive considerations of the pre- 
cedential value of the case in the light of dicta in the House of 


Zoan I ee 

57 This strand of criticism can be found in F. Pollock (1922) 38 L.Q.R. 165; 
“R. B.” (1922) 1 C.L.J. 206; “ H. D. H.” (1926) 42 L.Q.R. 407. 

58 The “ contract-tort” debate appears in: Salmond, The Law of Torts (Ith ed., 
1928, P. Winfield ed.); F. Pollock, The Law of Torts (13th ed., 1929) Preface 
quoting Winfield in Salmond; “ F. P.” [presumably Pollock] (1928) 44 L.Q.R. 100; 
“H, D. H.” (1926) 42 L.Q.R. 407. There is even a judicial opinion that Re Polemis 
-was a contract case—see Sargant L.J. dissenting in Hambrook v. Stokes [1925] 1 
K.B. 141, 164: As suggested above in s. 3, the existence of this erroneous view is 
attributable to the unsatisfactory nature of the Case Stated by the arbitrators in 
Re Polemis. 

59 (1854) 9 Ex. 341. 

60 A. D. MacNair (1931) 4 C.L.J. 125. 

61 F, Pollock (1922) 38 L.Q.R. 165. 

62 A. L. Goodhart (1952) 68 L.Q.R. 514; (1960) 76 L.Q.R. 567, 584. 

63 See G. Dworkin (1964) 27 M.L.R. 344, 
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Lords,“ a passing complaint about the “intelligibility” of the 
“ direct consequence ” test, and two doctrinal defences of the 
case.** As none of these references commented on the effect of 
the “direct consequence” test, they do not directly concern us 
here. However, it is worth noting the remarkable fact that the two 
lone defences.of this unpopular case were made by the two losing 
counsel in the case itself, both of whom later became. Lords of 
Appeal in Ordinary. 

Although the “ quiet years ” of 1932 to 1952 did not actually see 
a rewriting of history with regard to Re Polemis, they certainly saw 
the consolidation of an invisible change of world view that would 
eventually lead to a visible change of attitudes. That this was so 
can be seen in the academic storm unleashed by the case of 
Thorogood v. Van Den Berghs and Jurgens Ltd.** The academic 
response to this case showed -clear signs of a tacit change of position 
on Re Polemis that was plainly the result of post-Donoghue think- 
ing. The Court of Appeal in Thorogood had unequivocally affirmed 
that Re Polemis was still good law after Donoghue. This undeniably 
caused problems. A wide remoteness test in conjunction with a 
duty of reasonable care owed generally to a large class of persons 
(“neighbours” by Atkin’s test), was objectionable in principle 
because of over-extensiveness of liability in defendants.® It fol- 
lowed that result-oriented criticism could validly be made of the 
survival of the Re Polemis rule into the wider world of Donoghue- 
plaintiffs. Yet those articles which criticised the effect of the rule 
were mainly written as if Donoghue already existed in 1921 and 
it was the Court of Appeal in Re Polemis that was responsible for ` 
this undesirable over-extensiveness. This Kuhnian (self-) delusion 
led to the mistaken idea that the removal of Re Polemis from the 
law would be the answer to all remoteness poe as will now 
be shown. 

The most influential of the articles appearing in 1952 was by one 
of Re Polemis’s fiercest detractors, A. L. Goodhart.** As well as 
making powerfully argued contributions to the doctrinal debates °° 


64 Winfield, The Law of Tort (ist ed., 1938) and A. L. Goodhart (1938) 54 
L.Q.R. 126, 128 on opposite sides re the effect of Lord Wright’s dictum in Liesbosch 
Dredger Co. v. Edison~[1933]- A.C. 449 purporting to restrict the Polemis rule to 
“ immediate physical consequences ”; G. W. Paton and G. Sawer (1947) 63 L.Q.R. 
461, 478 disapproving of the Lords’ practice of throwing “veiled doubts” on 
unpopular cases as they had done on Re Polemis in Bourhill v. Young [1943] 
A.C. 92. 

65 Note in (1940) 56 L.Q.R. 288. 

66 S, L. Porter (1934) 5 C.L.J. 176 and Lord Wright (1951) 14 M.L.R. 394. 

67 [1951] 1 All E.R. 682. 

68 Indeed, the incompatibility of the principles in Donoghue and Polemis had led 
some people to believe that the former must have impliedly overruled the latter—see 
Denning J. in Minister of Pensions v. Chennel [1947] K.B. 250, 254. Of course, 
Thorogood scotched this idea. 

69 A, L. Goodhart (1952) 68 L.Q.R. 514 “ The Imaginary Necktie’ and the Rule 
in Re Polemis.” 

70 At ibid. pp. 524-530, Goodhart once again disparaged Re Polemis’s precedential 
support, and at pp. 517-522 he did battle with Lords Wright and Porter on their 
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it pointed out that Thorogood in fact represented an extension of 
the Re Polemis rule because it introduced the factor that the 
reasonably foreseeable injury that established the “negligent 
quality” of the defendant’s act could be an imaginary one.’ Most 
importantly for our present purposes, Goodhart attacked the general 
principle on which the “ direct consequence ” test was based, and 
the nature of his criticism makes it quite clear that he thought that 
not only was the test too hard on defendants, but also that this was 
solely the fault of the test itself. As an illustration of this conten- 
tion, he posed a hypothetical problem: 
“X negligently drops Y’s vase. Unknown to X the vase con- 
tains a powerful Mills bomb which explodes, killing Y and 
seriously injuring Z who is standing at some distance from 
the vase. In this case the consequences, viz. the death of Y and 
the injury to Z could not have been foreseen by X. Ought X 
to be held liable for these consequences, although in relation 
to them he was not negligent? ” 7* 


Goodhart thought Re Polemis did make X liable for these conse- 
quences, the rule operating as follows: the act of dropping the vase 
was undoubtedly negligent, as a reasonable man would foresee 
damage to the vase; having established the “ negligent quality ” of 
X’s act, X is liable for all “direct consequences” of that act, 
whether or not they were reasonable foreseeable, i.e. in this case, 
the death of Y and the injury to Z. 

This reading of Re Polemis reveals several errors. Leaving aside 
for the moment the question of X’s liability to Z: did K owe Y a 
duty of care with regard to Y’s physical safety? The answer pre- 
Donoghue is “ No.” X would owe Y such a duty only if the vase 
was “‘ in its nature ” a dangerous object,” which it plainly was not— 
the fact that this was an unnaturally explosive vase’ would not give 
tise to such a duty in X who was unaware of the presence of the 
bomb.’* X might possibly have owed Y a duty of care as gratuitous 
bailee of the vase, but as this duty arose from the relationship of 
bailee to bailor, it would only have been to attend to the safety of 
the vase with “the care of the prudent man.” 7* Nowhere in Re 
Polemis is it suggested that the “ negligent quality” of the defen- 


separate contentions that although Re Polemis provided the test for remoteness in 
damage in tort and Hadley v. Baxendale that in contract, these tests did not give 
tise to divergent levels of recovery in contract and tort, because the Re Polemis 
“ direct consequence ” test had the same effect as the “ natural consequence ” limb 
of the Hadley test—see supra, note 66. 

71 Goodhart, op. cit. pp. 514-517. 

72 Ibid. p. 524. 

73 Longmeid v. Holliday (1851) 20 L.J.Ex. 433; Pollock, The Law of Torts (13th 
ed., 1929), pp. 525-526. 

74 In Longmeid (note 73 supra), the object in question was an oil lamp which, 
unknown to all the parties, was, due to a flaw, an explosive oil lamp. It was said 
that “ As lamps are not in their nature explosive, it was quite rightly held that on 
these facts the defendant could be liable only ex contractu....” 

75 Vaughan v. Menlove (1837) 3 Bing.(x.c.) 475, quoted in Beven, “ Negligence ” 
(4th ed., 1928), Vol. 2, p. 945. 
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dant’s act disposes of the requirement that the defendant must have 
owed the plaintiff a duty and again one can see here (as in section 
3) the limitations on recovery inherent in the pre-1932 particu- 
laristic conception of duty. Yet after Donoghue, it is probable that 
X would owe Y a duty on these facts. It is just about reasonably 
foreseeable that if X drops the vase, Y might be injured by splinters 
of porcelain, therefore X ought reasonably to have had Y in con- 
templation as being affected by the act of dropping the vase, and so, 
according to Lord Atkin’s test,’ X would owe Y a general duty to 
take reasonable care not to drop the vase. X having breached that 
duty by negligently dropping it, Re Polemis says that he or she is 
liable for all the “ direct consequences” of that negligent act, i.e. 
Y’s death. Only in conjunction with Donoghue does Polemis make 
X liable for Y’s death, but Goodhart never shows any awareness of 
this fact. Indeed, he uses the hypothetical as an example of “ . . . the 
general principles on which Re Polemis may be said ‘to be 
based...,” 77 rather than the unfortunate effect of a test that had 
survived its original context. 

Similarly, in their general survey of “ Causation and the Law,” 7° 
H. L. A. Hart and A. M. Honoré had this to say about Re Polemis: 
‘,..it seems clear that the source of difficulty in Re Polemis is... 
whether it is consistent with the principles of the law of negligence 
to hold a defendant liable for a series of chemical reactions when 
only mechanical effects were to be expected.” "° This doubt was 
not a source of difficulty for the critics of Re Polemis before 1932. 
It was not thought that the result of Re Polemis was overly harsh 
on the defendant.*® Why, then, had this result become unacceptable 
and “inconsistent with the principles of negligence” by 1956? 
What can have produced this change of opinion about the accepta- 
bility of the results of a wide remoteness rule? The answer can only 
be Donoghue v. Stevenson—no other variable between the years 
of 1921 and 1956 suggests itself. If Hart and Honoré meant 
Donoghue when they wrote “...the principles of the law of negli- 
gence ...,” then the true meaning of the quoted passage becomes- 
clear. Although ostensibly it complains of over-extensive liability 
on a single defendant with respect to any particular plaintiff, in 
fact it repeats the principle stated above, that a wide remoteness 
rule is incompatible with a wide test for the existence of duty. Yet 
it is revealing that Hart and Honoré should refer to this incompati- 
bility of Re Polemis with the duty-range of Donoghue as an “ incon- 
sistency ” of the former with the latter. “ Incompatibility ” implies 
a degree of mutuality; “ inconsistency”. implies a single locus of 
fault. Of course Re Polemis could not be “ consistent ” with prin- 


76 [1932] A.C. 562, 580. 

717 Goodhart, op. cit. p. 524. 

78 H. L. A. Hart and A. H. Honoré (1956) 72 L.Q.R. 398. 

79 Ibid. p; 406. 

80 See above, p. 544, for the three contemporary strands of criticism. 
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ciples that were not to be enunciated for another 11 years.” Once 
again the paradigm-change has affected the appearance of history. 
All the articles that criticise Re Polemis on the grounds that as 
between a defendant and a plaintiff to whom a duty of care was 
owed, the case was too harsh on the defendant,*? contain an im- 
plicit paradigmatic assumption of a Donoghue conceptualisation of 
duty. Only if the real complaint is of the effect of Re Polemis in 
conjunction with Donoghue can there be any explanation of the 
appearance of result-oriented criticism after 1932. Yet because of 
the implicit, assumptive role played by Donoghue, a tendency can 
be observed, as in the above examples, to treat Re Polemis as the 
culprit responsible for an undesirable situation. 


(ii) The “ problem of the unforeseeable plaintiff” 


An even more marked example of a Kuhnian shift in the academic 
approach to Re Polemis is the controversy as to whether the case 
laid down a principle allowing recovery by a plaintiff to whom no 
duty was owed. The argument in favour runs as follows: Re Polemis 
said that once the “ negligent quality” of an act had been estab- 
lished, the negligent actor was liable for all direct consequences of 
that act, even to those plaintiffs to whom a duty was not otherwise 
owed, but who nevertheless suffered loss because of that act. For 
an example of this view, consider the problem of X’s liability to Z in 
Goodhart’s Mills bomb hypothetical.** The fact situation is deli- 
berately constructed so that X would not even owe Z a duty under 
Donoghue; Z is “ standing at some distance from the vase” and so 
is presumably under no danger from hypothetical flying porcelain. 
Goodhart clearly thought that Re Polemis made X liable to Z 
because X’s was a “negligent act.” ** One could not wish for a 
more spectacular example of the effect of a paradigm-shift. The 
Court of Appeal in Re Polemis would not have dreamed of laying 
down a rule purporting to make a defendant liable to plaintiffs to 
whom no duty was owed and they did not do so. Such a revolution- 
ary decision by the Court of Appeal is even less likely given that 
their “ world-view ” saw liability as arising from relational duties. 
Hence it was not surprising that the Goodhart view should have its 
opponents. R. M. W. Dias was one such. He argued that there were 
two possible interpretations of Re Polemis, i.e. (a) that once a 
defendant is shown to be negligent, he or she is liable for all direct 
consequences, whoever the plaintiff, and (b) that once a defendant 





81 In the sources surveyed here, only once was this incompatibility represented so 
as to free ‘Re Polemis from “ blame,” ie. E. A. Machin (1955) 18 M.L.R. 43, 46; 
“ There is no getting away from the fact that the modern doctrine of relativity of 
negligence is inconsistent with the basis of the Polemis rule.” 

82 eg, A. L. Goodhart (1952) 68 L.Q.R. 514, 524; H. L. A. Hart and A. M. 
Honoré (1956) 72 L.Q.R. 398, 406; A.L. Goodhart (1960) 76 L.Q.R. 567, 583-584; 
G. Williams (1961) 77 L.Q.R. 179, 180; A.L.G. (1970) 86 L.Q.R. 454. 

83 Supra, p. 546. 

84 Goodhart, op. cit. p. 524. 
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has negligently breached a duty owed to a.particular plaintiff he 
or she is liable for all damage suffered by that plaintiff which was 
directly caused by the defendant’s negligent breach.** Dias gave five 
reasons for preferring the latter (correct) interpretation, which he 
calls the “ narrow principle,” ** and he was.not alone in opposing 
interpretation (a), which he calls the “ wide’ principle.” 87- 

The important point to be made here is that both sides in this 
controversy display a Kuhnian paradigm-shift. The Goodhart view 
evidently does; it takes a post-Donoghue conception of a wide duty- 
range to read recovery by a large class of plaintiffs into the particu- 
laristic Re Polemis. Yet consider the ee formulations of that 
view by its opponents: 

. the ‘ wide’ principle, is that the defendant i is liable for all 
i damage resulting from his careless behaviour, however 
caused, and eyen to a plaintiff who was not foreseeably 
endangered by it” ° - 


“In Re Polemis...there are passages which seem to suggest 
that once an act has been found negligent in the sense that 
injury to someone is foreseeable,. then any person directly 
injured by it can recover even though -it is unforeseeable that 
he might suffer damage in any way.” ** 


The authors in question each go on to disagree that Re Polemis 
formulated such a rule, but they do not do so for the obvious reason 
that the existence of the duty of care at the time of Re Polemis 
was not established by the foreseeability of the plaintiff. It is highly 
unlikely that Re Polemis was a decision in favour of recovery by 
an “unforeseen plaintiff,’ when at the time, the court had no 
authority to give recovery to a “ foreseen. plaintiff” . unless . the 
defendant’s special relationship to that plaintiff was such as to give 
rise to a particular duty. Further, it is worth.remembering again at 
this point that before 1932, Polemis was never even criticised for 
giving rise to over-extensive liability as between the defendant and 
a plaintiff to whom a duty was owed, let alone for giving rise to 
liability (extensive or otherwise) as between the defendant and a 
plaintiff to whom no duty was owed. The ‘“‘ problem of the unfore- 
seen plaintiff’ simply did not occur to the distinguished commen- 
tators of the 1920s. Its very existence depended on a Kuhnian change 
of world-view affecting the way in which Re Polemis was read. The 
pervasiveness of this tendency to view history in terms of Donoghue 
is confirmed by the fact that even the defenders of Re Polemis in 
this phantom controversy treated it as if it had been decided at a 
time when the existence of a duty of care to a plaintiff was estab- 
lished by reasonable foreseeability. 


85 e.g. R. M. W. Dias (1961) 19 C.L.J. 23; (1962) 20 C.L.J. 178, 179. 

86 Dias (1962) 20 C.L.J. 178, 179. 

87 e.g. Winfield and Jolowicz on Tort (11th ed.; 1979), p. 117; D. Payne (1952) 
5 CL.P. 189, 195. 88 (1962) 20 C.L.J. 178, 179. 

89 Winfield and Jolowicz on Tort (11th ed., 1979), p. 117. 
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(iii) The confusion of existence and extent 


One other minor Kuhnian error that appeared at this time arose 
from the fact that the nature of the duty owed in Re Polemis was 
the same as that owed in Donoghue, namely that of taking reason- 
able care. This had been the criterion for judging what constituted 
negligent conduct since 1856 and Blyth v. Birmingham Water- 
works. Viewing this equivalence in the nature of the duties owed 
in the two cases through the spectacles of the “new paradigm ” 
led some writers into the confusion of thinking that therefore Re 
Polemis must have applied the Donoghue test of ‘‘ reasonable 
foresight” to determine the existence of the duty of care.” 
Existence and extent of duty were all too often confused after 1932: 
in Donoghue the duty existed because of the newly-enunciated 
Atkinian “neighbour” test, in Polemis it existed because of the 
relationship of bailor and bailee ®*; in both cases the extent of that 
duty was to take reasonable care, applying Blyth. These mistakes 
concerning existence and extent are perhaps the most conspicuous 
examples of the change in thought-processes concerning Re Polemis 
described throughout this section. That change produced a tendency 
to react to Re Polemis as if it had extended the effect of Donoghue 
rather than vice versa, and it did not prove harmless, as section 5 
will now show. 


5. THE END OF THE ROAD AND BEYOND 


Ever since Hanratty was convicted and executed for committing the 
“A6 murders,” attempts have been made to prove his innocence, 
even though their success could never bring him back from the 
dead.** This paper is not a similar exercise concerned to clear the 
name of Re Polemis; it aims to show not merely that there was a 
tendency to malign Re Polemis as sole culprit for an undesirable 
situation, but also that this mistaken basis for criticism caused the 
law to go astray when it replaced the “direct consequence ” test. 
We have seen evidence of a pervasive tendency after 1932 to treat 
Re Polemis as if it was decided under Donoghue principles. Given 
a conjunction of this way of thought with a policy dislike of the 
results produced, the conclusion that Re Polemis was responsible 
followed easily. In the light of the belief that Re Polemis had grafted 
these undesirable principles onto an otherwise desirable Donoghue 
paradigm, the solution also seemed simple. Removal of the villain 
of the piece would remove the problems of remoteness of damage, 
and the obvious candidate as substitute remoteness test was “‘ rea- 
sonable foreseeability,” Polemis’s perennial opponent. After all, 
given that “reasonable foreseeability”” now governed the initial 





80 (1856) 11 Ex. 781, per Alderson B. 

91 e.g, E. A. Machin (1954) 17 M.L.R. 405, 406; Lord Wright (1951) 14 M.L.R. 
394, 399. 

92 See s. 3, especially notes 36-42. 

93 See Paul Foot, The A6 Murders (1960). 
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question, of the existence of a duty of care, there was a “ strong 
intellectual attraction ” towards having the remoteness test governed 
by the same considerations.** It will now be shown that this attrac- 
tion was more in the nature of a siren song—irresistible but 
ill-advised. i . 

The simple fact is that a “ reasonable foreseeability”’ test for 
remoteness of damage will seldom give rise to different results from 
a “ direct consequence ” test. This is by no means a startling revela- 
tion. Only in a very few cases can it be.said that the “ direct ” 
consequences of a negligent- act were not “reasonably foresee- 
able ”; the facts of Re Polemis.and The Wagon Mound (No. 1) 
provide only two examples in 40 years. Therefore, only at the 
extreme margin is there any. difference in the results given by the 
two tests. In keeping with the fact that: criticism of Re Polemis 
was not result-oriented before 1932, the .‘“‘reasonable foresee- 
ability’ test was always advocated in those: years as a test that 
would be easier to apply rather than as a.test which gave more 
desirable results.” In 1921 it was thought that the phrase “ natural 
and probable consequence” was synonymous with “reasonably 
foreseeable consequence °% and it has been argued that in this 
context, “ natural ” is approximately equivalent to “ direct.” ° 

The idea that a “ reasonable foreseeability ” test would be better 
in the application than a “direct consequence” test survived 
through into the post-1932 era when result-oriented criticisms 
began to be levelled at Re Polemis. The hangover of the parallel 
idea that the two tests were almost congruent in result gave rise to 
some remarkably schizophrenic comments: Perhaps the most 
spectacular example is Viscount Simonds in The Wagon Mound 
(No. 1) itself; having declared that the Re Polemis test “ does not 
seem consonant with current ideas of justice or morality,” ° he 
went on to assert that under the “ reasonable foreseeability ” test 
that he was laying down, it was “ improbable ” that any cases would 
be decided differently.°® The logical conclusion that, if both these 
statements were correct, then the “reasonable foreseeability ” test 
could not be “ consonant with current ideas of justice or morality ” 
either, seems to have escaped Viscount Simonds. This is another 


« 





94 Glanville Williams (1961) 77 L.Q.R. 179. 

95 e.g. F. Pollock (1922) 38 L.Q.R. 165. 

96°See R. A. Wright, K.C. and S. L. Porter, counsel for Furness Withy in Re 
Polemis [1921] 3 K.B. 560, 564-565; Pollock (1922) 38 L.Q.R. 165. 

97 e.g. S. L. Porter (1926) 5 C.L.J. 176, 188-189; Lord Wright (1951) 14 M.L.R. 
394. Lords Porter and Wright advanced this argument in an attempt to show that 
Re Polemis did not give different results from the contract rule of “ natural 
consequence ” in Hadley v. Baxendale. ; 

98 [1961] A.C. 388, 422. 

89 Jbid. another example of this schizophrenia is to be found in Glanville Wil- 
liams (1961) 77 L.Q.R. 179, 180-181 where, having declared Re Polemis to be a 
manifestation of “the...tendency of the courts” “to extend the area of pro- 
tection of plaintiffs ” (a sparkling Kuhnian error) the author asserts that “ the risk 
principle ” laid down in The Wagon Mound (No. 1) would somehow manage to 
reverse this tendency without deciding cases any differently “in most situations.” 
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plain example of the tendency to believe that removal of Re 
Polemis would solve all the difficulties in remoteness of damage in 
tort, a tendency that drew attention away from the merits of the 
proposed new test. The gleeful way in which legal academics 
heralded the demise of ‘Re Polemis at the hands of the Wagon 
Mound (No. I)* is another example of this mistaken belief that all 
problems had thereby been solved. Was it even true that the 
“ reasonable foreseeability ” test would be easier to apply? Some 
observers were not so sure; “it cannot be seriously contended that 
the foresight principle will make the outcome of disputes more pre- 
dictable than in the past.” ? This seems to be true, both in principle 
and in practice. As the “ reasonable man ” has never been reason- 
able enough to publish his autobiography, there is always room for 
speculation about what he would or would not foresee. At least the 
Re Polemis test was fairly mechanical in its operation—the ‘“‘ rea- 
sonable foresight” test invites contention about what is “‘ reason- 
able.” In principle, one would therefore expect to find more cases 
being taken to court for the operation of the test to be settled by 
the judicial embodiment of the hypothetical reasonable man. In 
practice, this seems to have been the case. The years following 1961 
have produced considerably more reported judicial activity on the 
question of remoteness of damage in tort than the years 1921 to 
1961 when the unpopular but self-applying Re Polemis rule existed. 
The cases following The Wagon Mound (No. 1) have given rise to 
a body of doctrine equally as complex as that which attached to the 
question of when a “ chain of causation ” had been broken.’ Hence, 
both in principle and in practice it seems to be the case that the 
“reasonable foreseeability ” test is in some ways a worse test than 
Re Polemis because its operation is never completely certain until 
a judge. has determined it. 

Unsurprisingly, the predictions that The Wagon Mound (No. 1) 
remoteness test would be no different in effect than Re Polemis 
` have also been proved true since 1961. It is now a common opinion 
that such cases as Smith v. Leech Brain and Co. Ltd.,* Hughes V. 
Lord Advocate > and Bradford v. Robinson Rentals* have made 
the new remoteness rule almost indistinguishable from the old in 
effect.” When a case such as Robinson v. Post Office? can hold a 
defendant liable under The Wagon Mound test for the plaintiff’s 


g. A. L. G. [Guess who?] “ Obituary: Re Polemis” (1961) 77 L.Q.R. 175. 
Note “03% 77 L.Q.R. 160; Note (1964) 80 L.Q.R.; R. M. W. Dias (1961) 19 
CL 


2 T To (1962) 25 M.L.R. 1, 22. 

8 G. Dworkin (1964) 27 M.L R. 344. 

4 [1962] 2 Q.B. 405. 

5 [1963] A.C. 1. 

6 [1967] 1 W.L.R. 337. 
‘ 7 See Note (1964) 80 L.Q.R.; P. S. Atiyah (1967) 83 L.Q.R. 248, 269 on the 
survival of the “ egg-shell skull” rule after the demise of Re Polemis; R. M. W. 
Dias (1962) 20 C.L.J. 20; (1970) 28 C.L.J. 28; Winfield and Jolowicz on Tort (11th 
ed., 1979), pp. 124-125. 

8 [1974] 2 All E.R. 737. 
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encephalitis when the only injury that it was reasonably foreseeable 
that the plaintiff might suffer was a barked shin, it is clear that the 
present remoteness rule in conjunction with Donoghue is as hard 
on defendants as Re Polemis ever was.” The undesirable effect of 
the co-existence of Donoghue and The Wagon Mound (No. I) is 
made quite clear by the arbitrary limitations on recovery that have 
subsequently been laid down, whether by ‘restricting the ambit of 
the duty of care owed in certain circumstances as in Hedley Byrne 
v. Heller,” or simply by declaring that certain kinds of loss suffered 
by plaintiffs shall be Er as in Spartan Steel Alloys Ltd. 
v. Martin.» 

In one of Goodhart’. s many articles on Re Polemis, he quotes 
from an examination answer written by one:of his students, “ ‘In 
this case a line cannot be drawn anywhere, therefore it must be 
drawn somewhere.’ ?” !'? A defendant cannot be held liable for all 
the consequences of his or her negligent act. Some. line must be 
drawn beyond which the plaintiff’s losses are too remote to be 
recoverable. The nature of this problem is not such that an answer 
is necessarily dictated as the only suitable one. The suitability of a 
remoteness test ultimately depends on public policy—does it draw 
the line in an acceptable place? It might therefore be argued that 
a test as dependent on value-judgment as The Wagon Mound (No. 1) 
must surely be preferable; the interpretation of “ reasonable” can 
pitch the line in the desired place. Yet a supposedly “ mechanical ” 
test such as the “ direct consequence ” one also-contains concealed 
value-judgménts, a fact which is too often forgotten.** It has been 
well established since the time of J. S. Mill that the singling out of 
any one factor as “ the ” cause of an event depends on the point of 
view one is taking, and so necessarily involves a value-decision.** 





9 In Robinson the defendant was held Hable because the reasonably foreseeable 
injury was of the same“ kind ” as that actually suffered by the plaintiff. The only 
way in which any hypothetical injury sustained in falling off a ladder can be said 
to be of the same “ kind ” as encephalitis, is by saying that both require medical 
treatment. Such a wide interpretation of this part of The Wagon Mound rule means 
that the only cases that will not come under it are those in which the plaintiff’s 
injury was not only not reasonably foreseeable but also of a wildly different kind 
from anything that could reasonably be foreseen. One could even argue in the light 
of such an interpretation that the plaintiff in Re Polemis itself would recover; 
structural damage: of some “kind” was reasonably ‘foreseeable, and structural 
damage is what occurred. 

10 [1964] A.C. 465. See P. Craig (1976) 92 L.Q.R. 213 for an invaluable assess- 
ment of how Hedley Byrne only allowed recovery for economic loss because the 
Donoghue test for the ambit of the duty of care was rejected in the circumstances. 

11 [1973] 1 Q.B. 27. 

12 A. L. G. (1970) 86 L.Q.R. 454, 455. In fact the quotation refers to the “ line” 
between negligence and due care, but it is perfectly apposite with reference to the 
construction of a remoteness test. 

18 The fact that Lord Wright had to write an article reminding the legal com- 
munity of this in (1955) 13 C.L.J. 163 is evidence that lawyers’ continued aversion 
to the supposedly intractable problems of philosophical causation can be counter- 
productive. 

14 See D. Payne (1952) 5 C.L.P. 189, 194 and Wright’s example from the French 
philosopher Marc Bloch in (1955) 13 C.L.J. 163, 167. For example, in considering 
what was “ the ” cause of the fire on the SS. Thrasyvoulos, one could say (a) it was 
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Hence both of the competing remoteness tests have the value- 
systems implicit in the law as one of the factors determining where 
they cause “the line” to be drawn. Yet both cause “ the line ” to 
be drawn at a place that is felt to be too remote from the defen- 
dant when that defendant: owes a duty of care to all Atkinian 
“neighbours ”; this much is clear from section 4 and notes 9, 10 
and 11 on p. 553. What is to be done? Is the solution to be found in 
a test that is sufficiently vague that it allows the court to decide each 
case ad hoc? Some observers think so; “ The correct solution of a 
remoteness problem is felt, rather than deduced from formulated 
principles. The merit of a vague criterion... is that it allows scope 
for the intuitive judgment.” 15 

Or is the solution to recognise Donoghue as part culprit at long 
last, and to narrow the ambit of duty? Again, some observers think 
so.?* The problem lies in the inability of a Donoghue conceptualisa- 
tion of duty to co-exist satisfactorily with a remoteness test 
expressed in terms that are familiar to the law. The solutions sug- 
gested above fail to tackle the essential nature of the problem. The 
law does not usually compel incompatible partners to cohabit. 

The solutions suggested so far have all been in the spirit of Good- 
hart’s examinee—draw a line somewhere at least. Yet the case of 
Robinson v. Post Office’ discussed above, shows how difficult it 
can be to “draw a line” anywhere. How can the law compensate 
the plaintiff for his encephalitis in that case without being thought 
unfair to the defendant? How can the law refuse to compensate 
the plaintiff for the dreadful disease of encephalitis which he would 
not have contracted if it had not been for the defendant’s negli- 
gence? '® The “intuitive judgment” seems to be at a loss here. 
The only fair solution seems to be to compensate the plaintiff with- 
out making the defendant liable but this is, of course, impossible. 
Or is it? A comprehensive system of no-fault insurance could 
achieve the desired result in this and other “ hard cases ” in remote- 
ness of damage. 

Thomas Kuhn shows that paradigms are usually abandoned 
because of their failure to deal with anomalies, and the anomalies 
usually point the way to the new paradigm.’® The Donoghue para- 
digm is so wide in its conceptualisation of the existence of duty that 
it is impossible to construct a companion remoteness rule that 
restricts to a level acceptable to the nebulous concepts of “‘ policy ” 


the dropping of the plank by the stevedores, or (b) it was the act of employing the 
negligent stevedore, or (c) it was the First World War, without which Furness Withy 
could have used one of their own ships to make the voyage to Casablanca, and so 
the Thrasyvoulos would never have been there. One’s choice depends on one’s 
reason for asking the question—(c) might be the answer if one wanted to know how 
many ships were lost as a result of the War. 

15 D. Payne (1962) 25 M.L.R. 1, 9. 16 P, Craig (1976) 92 L.Q.R. 213. 

17 [1974] 2 All E.R. 737. 

18 See Jolowicz (1961) 19 C.L.J. 30-33; Winfield and Jolowicz on Tort (11th ed., 
1979), pp. 124-125. 

19 Kuhn, op cit. s. VI, “ Anomaly and the Emergence of Scientific Discoveries.” 
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and “ fairness” the amount recoverable by each plaintiff to whom 
a duty is owed. The blame for this has almost always been attached 
to the relevant remoteness rules rather than the paradigm itself. 
Recently, the paradigm was for the first time identified as partly 
responsible for the undesirable situation,’ but the solution sug- 
gested, i.e. a restriction of the ambit of duty owed, was essentially 
reactionary. The way to deal with an unsatisfactory paradigm is 
not a timid retreat to the ways of the previous paradigm—a revolu- 
tionary paradigm-shift is the answer. There are many reasons why 
a system of no-fault insurance is now thought to be preferable to 
a fault-based law of tort centred around Donoghue.” It is suggested 
that this paper has indicated another. 
MARTIN DAVIES * 


20 Craig (1976) 92 L.Q.R. 213. 

21 See Royal Commission on Civil Liabilities and Compensation for Personal 
Injury (The Pearson Report) (1978). It is unfortunate that the Royal Commission 
felt so constrained by its terms of reference. The timidity displayed in its recom- 
mendations may prevent the occurrence of a properly revolutionary paradigm-shift— 
seo J. G. Fleming (1979) 42 M.L.R. 249. 

* Lecturer in Law, University of Nottingham. 
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ECONOMIC DURESS 


THE immediate effect of the decision of the House of Lords in 
Universe Tankships Inc. of Monrovia v. International Transport 
Workers Federation * is to place yet another limitation upon the 
LT.F.’s campaign of blacking “ flag of convenience ” vessels in its 
attempt to protect their crews from the savage exploitation which 
most of them suffer.” 

' The owners of a Liberian-registered ship submitted to LT.F. 
terms to secure the lifting of blacking (which was operated in the 
usual way by port workers refusing to service the ship with tugs). 
The owners signed the usual collective agreements and made the 
customary payments to the I.T.F., including, inter alia, $80,000 as 
back pay for some of the crew at proper rates and $6,480 into 
LT.F.’s Seafarers’ International Welfare Protection and Assistance 
Fund. That Fund has been established to assist seafarers “ around 
the world,” and “ especially those serving in flag of convenience 
ships.” Twelve days after the ship had sailed the owners demanded 
the return of all the payments by reason of duress. Subsequently, 
the owners secured assignments from members of the crew of cer- 
tain amounts of back pay (to the extent of $71,720) and the I.T.F. 
was unable to resist the assignments ultimately proved.* The owners 
also claimed that the I.T.F. held all the payments for them on 
resulting trust, a claim which Parker J. astonishingly upheld, 
because the payments were made for non-charitable purposes (the 
Welfare Fund). The Court of Appeal and House of Lords found 
that the rules of the Welfare Fund created no trust; the payments 
had been made generally to the I.T.F.* 

On the other hand, the I.T.F. failed in its counterclaim for the 
rest of the crew’s back pay ($251,761). The agreement under which 
it was payable was a collective agreement and not intended to be 
legally enforceable between these parties, though it had been incor- 
porated into the crew’s new employment contracts.* This left the 
owners’ payment of $6,480 into the Welfare Fund, on which the 


1 [1982] 2 W.L.R. 803 (Lords Diplock, Cross and Russell; Lords Scarman and 
Brandon dissenting) reversing the C.A. which reversed in part Parker J. [1981] 
LC.R. 129. 

2 On the similar effect of s. 17, Employment Act 1980, see Marina Shipping Inc. 
v. Laughton [1982] I.R.L.R. 20; Wedderburn (1982) 45 M.L.R. 317. The demands 
of shipowners for a legal crack-down on the I.T.F. were reflected in the Green 
Paper Trade Union Immunities, Cmnd. 8128, paras. 201-213. 

3 See [1981] I.C.R. 152-153. See too the comments of Parker J. ibid. at p. 134. 

4 See especially Lord Russell of Kowen [1982] 2 W.L.R. 822-825. See on the 
“ trust point,” Brian Green, infra, p. 5 

5 See [1981] I.C.R. 152; [1982] 7 “WLR. 809; s. 18 (1), Trade Union and 
Labour Relations Act 1974 (‘‘ T.U.L.R.A.”). Presumably a daring member of the 
crew who had not assigned his interest (or his authorised agent) could claim back 
pay. 
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litigation came ultimately to be concentrated. Could that sum be 
claimed back by reason of ‘‘ economic duress ’’? 

At this point the judgments in Universe Tankships must be read 
cautiously in the light of two critical concessions made by counsel. 
In the House of Lords the I.T.F. conceded that in blacking the ship 
it was guilty of ‘‘ economic duress’ (not merely, it must be noted, 
the tort of “intimidation ” by threats to induce or actual induce- 
ment of breaches of contract by the tug workers).* Secondly, it 
was agreed that economic pressure applied “in furtherance of a 
trade dispute” and protected against certain liabilities in tort by 
T.U.L.R.A. 19747 “would not constitute duress in law and any 
sum extracted by such pressure would not be recoverable.” * Whilst 
most of the Law Lords seemed to accept the correctness of the 
first of these concessions, the second did not command uncon- 
ditional and unanimous assent.? Section 13 (1) of T.U.L.R.A. pro- 
tects claims “‘in tort ”; but this was a restitutionary claim based on 
duress. 

The roots of duress lie in actual or threatened force to the person. 
Subsequently it flowered into “a threat to commit a crime or a 
tort.” ° The parallel with the growth of the torts of “ intimida- 
tion” and “unlawful interference” is striking. The latter have 
been extended from threats of violence to threats to commit a 
crime or a tort and now to threats to break a contract.1! Indeed, a 
threat to break a contract has been categorised both as a tort and 
as a form of “ duress.’’?? Duress may be coterminous with tort; 
but it need not be. Traditionally, though, “for duress to afford a 
ground of relief it must be duress of a man’s person, not of his 
goods.” *° True, equity always ‘disposed of wider concepts of undue 





6 [1982] 2 W.L.R. 812, per Lord Diplock. Because of the concession, the way in 
which the will of the owners (all the shareholders of which lived in the U.S.A.: 
[1981] I.C.R. 147) was “ overborne ” was never investigated. Quaere whether it 
was overborne when it was “the intention of the shipowning company all along 

.to claim back by legal proceedings the sum of U.S. $80,000 which it had been 
compelled to pay”: Lord Brandon [1982] 2 W.L.R. 832. Would not the coercion 
of the “ will” of such a company require a detailed investigation of its (and its 
shareholders’) other commercial ventures? The point was contested before Parker 
J. but his judgment did little more than assume that the owners’ consent had been 
“ vitiated ”: [1981] LC.R. 141-145. See infra, note 22. 

7 Here by s. 13 (1) T.U.L.R.A. (the inducement of breaches of employment 
contracts). 

8 Per Lord Brandon [1982} 2 W.L.R. 833. i 

9 Seo per Lord Brandon ibid.; and the C.A. [1981] I.C.R. 160-161 . 13 () 

“ somehow or other... operates to defeat a claim” based on duress). 

10 Cheshire and Fifoot, Law of Contract (10th ed., Furmston 1981), p. 274. 

11 Rookes v. Barnard [1964] A.C. 1129; Clerk and Lindsell, Torts (15th ed., 
1982), Chap. 15, paras. 15-15 and 15-20. 

12 See Kerr J., Occidental Worldwide Investment Corpn. v. Skibs AJS Avanti 
The Siboen [1976] 1 Lloyd’s Rep. 293, 335, citing the judgments of Lord Denning 
M.R. and Danckwerts L.J. in D. & C. Builders v. Rees [1966] 2 Q.B. 617. 

13 Cheshire and Fifoot, op. cit. p. 275; the leading case was Skeate v. Beale 
(1840) 11 Ad. & El. 983. See too Bla’s Comm. Book 1, 12th ed., PP. 130-131, cited 
by Lord Scarman in Pao On v. Lau Yiu Long [1980] A.C. 635. 
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influence and the like; and- a suit for money had and received came | 
to lie in certain limited cases of “ duress to goods.” 4 ` 

In 1976, however, there began a line of judgments in commercial 
cases which swept this old learning aside. They were attempts to 
introduce a new element of “fairness” into some commercial 
bargains by judges insufficiently reckless (or courageous, according 
to taste) to go the whole hog and limit private enterprise by judicial 
reference to “‘ inequality of bargaining power.” 15 Instead, the Privy 
Council and Kerr J. introduced the more limited concept that has 
come to be known as “economic duress.” This operates whenever 
“the consent of the other party was overborne by compulsion so as 
to deprive him of any animus contrahendi.” '° Mere “ commercial 
pressure” by itself is not enough (how could it be?). But any 
“ coercion of the will which vitiates consent” suffices.” While 
English judges have not, stretched the doctrine to the length of their 
American counterparts, and most of the cases in which the 
doctrine has been applied have involved duress by way of acts 
wrongful in themselves,'® judges have now stated the doctrine in 
wider terms.” Economic duress turns upon whether “the com- 
mercial pressure exercised by one party on.the other was such as to 
vitiate the other party’s consent by coercion of his will.” * 

Although approved by today’s modish liberalism, this fashionable 
new doctrine suffers, even in commercial law, from a number of 
profoundly unsatisfactory features. First, as Professor Atiyah has 
amply demonstrated, its conceptual apparatus of the “ overborne 
will”? is wrongheaded, “internally inconsistent and contradic- 
tory.” ?? A victim of this sort of duress does choose to submit. His 


14 See, e.g. Maskell v. Horner [1915] 3 K.B. 106; and the different treatment of 
such cases in Cheshire and Fifoot, op. cit. pp. 276, 595, and in Treitel, Law of Con- 
tract (5th ed., 1979), pp. 306-307. In modern terms such cases can invariably be 
explained as involving threats or actions that were tortious. 

15 As would Lord Denning M.R., Lloyds Bank v. Bundy [1975] Q.B. 326, 339. 

18 Per Kerr J. The Siboen, supra, p. 336; Barton v. Armstrong [1976] A.C. 104 
(P.C.). ’ 

17 Per Lord Scarman Pao On v. Lau Yiu Long [1980] A.C. 614, 635. On burden 
of proof see Barton v. Armstrong [1976] A.C. 104. 

18 See J. P. Dawson “ Economic Duress ” (1947) 45 Michigan L.R. 253. 

19 e.g. torts or threats to break contracts: North Ocean Shipping Co. Ltd. v. 
Hyundai Construction Co, Ltd. [1979] Q.B. 705; the Universe Tankships case 
[1982] 2 W.L.R. 803 (inducing breach of contract). 

20 See Lord Scarman, Burmah Oil Ltd. v. Bank of England [1980] A.C. 1090, 
1140; Pao On v. Lau Yiu Long [1980] A.C. 614, 635-636. “ As yet the cases do not 
answer the question whether a threatened breach of contract marks the boundaries 
of economic duress,” A. Evans [1981] J.B.L. 188, 192; G. Treitel, op. cit. p. 307 
states that “legally wrongful conduct...is necessary to constitute duress”; sed 
quaere, infra, note 26. See too P. Baker (1979) 95 L.Q.R. 475; J. Adams (1979) 42 
M.L.R. 557; J. Beatson [1974] C.L.J. 97 and (1976) 92 L.Q.R. 496. 

21 Per Lloyd J. Syros Shipping S.A. v. Elaghill Trading Co. [1981] 3 All E.R. 
189, 192. 

22 “ Economic Duress and the Overborne Will ” (1982) 98 L.Q.R. 197, 201 (also 
pointing out the “ monumental oversight” of the reasoning in Lynch v. D.P.P. 
Northern Ireland [1975] A.C. 653, in the recent civil cases). Atiyah’s criticism is 
especially applicable to the judgment of Parker J. who found as a “ question of 
fact” that the loss to the shipowners was “ so potentially disastrous that they had 
no practical option but to submit ” [1981] I.C.R. 141. à 
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remedy stems from the fact not that he has no choice but that the 
alternatives left open to-him were in the court’s eyes inadequate. 
And a contract induced by such duress is voidable (not void).?* 

Secondly, is there not something absurd in‘ asking whether, for 
the purposes of our commercial law, one large corporate trading 
entity has “ overborne the will ” of another? Indeed, lawyers should 
now no doubt be eagerly seeking out the alter ego in each such 
corporation, the men whose (real) will must be “ coerced ” before 
the corporate (fictional) consent is vitiated.** 

Thirdly, consent is vitiated where the court decides that the pres- 
sure is not “legitimate.” 75 And illegitimate pressure may not in- 
volve (though it usually will involve) an act unlawful in itself. 
“ Duress can of course exist even if the threat is one of lawful 
action; whether it does'so depends upon the nature of the 
demand.” *° At this critical point, “economic duress” becomes a 
formidable and uncertain liability. It is not in itself a tort. But if it 
is threatened or employed deliberately to injure, would the judges, 
if it suited them, not treat it as such? Would a combination to im- 
pose “‘ economic duress ” not be treated (if need be) as a conspiracy 
to damage by unlawful means thereby giving rise to liability in 
damages and an injunction? Is the liability. for economic duress 
(even if limited to restitution of benefits and rescission of contracts) 
not broadly equivalent to a civil liability for intentional injury. 
without combination—the so-called wrong. of “ Quinn v. Leathem 
without the conspiracy ”? 77 Such a liability outflanks, in part at 
least, the liberal decision in Allen v. Flood,” long disliked by many 
judges for having “ damned a stream of thought that... would have 
had a beneficial effect on the law of tort.” °° Paradoxically, though, 
these strands of judicial interventionism are. being woven into 
society. at the very time when orthodox economic and political 


23 Confirmed by Lord Diplock, Universe Tankships [1982] 2 W.L.R. 812. 

24 See: The Lady Gwendolen [1965] P. 294; The Garden City, Financial Times, 
March 12, 1982; Bolton (Engineering) Ltd. v. Graham [1957] 1 Q.B. 159; 
Lennard’s Carrying Co. v. Asiatic Petroleum [1915] A.C. 705, 713; Tesco Super- 
markets Ltd. v.- Nattrass [1972] A.C. 153; Thomson & Son v. Deakin ‘[1952] Ch. 
646; Belmont Finance Corpn. v. Williams Furniture [1979] Ch. 250; (No. 2) [1980] 
1 All E.R. 393. 

25 Per Lord Diplock, Universe Tankships [1982] 2 W.L.R. 813-814; per Lord 


Wilberforce, Barton v. Armstrong [1976] A.C. 104, 121: “the pressure must be , 


one of a kind that the law does not regard as legitimate.” 

26 Per Lord Scarman, ibid. at p. 829, citing Thorne v. M.T.A. [1937] A.C. 797, 
806; see too Goff and Jones, The Law of Restitution (2nd ed., 1978), p. 182. 

27 Per Lord Devlin, Rookes v. Barnard [1964] A.C. 1215-1216. But this is the 
same House of Lords which has recently restricted the ambit of the tort of con- 
spiracy to use unlawful means; see Lonrho Ltd. v. Shell Ltd. [1982] A.C. 173; and 
Clerk and Lindsell, Torts (15th ed., 1982), paras. 15-06, 15-15, 15-20 and 15-23 
(Wedderburn). 

28 [1898] A.C. 1 Œ.L.). Lord ‘Brandon in Universe Tankships: actually states that 
duress is “ actionable as a -tort if it causes damage or loss” [1982] 2 W.L.R. 828. 
But the orthodox view is that it is not a tort as such; see, e.g. Lord Diplock, ibid. 
at p. 814. Compare the progress of “ breach of confidence” towards the character 
of a liability in tort: Law Commission, Breach of Confidence (Cmnd. 8388 (1981) ). 

29 Lord Devlin, “ Samples of Lawmaking ” (1962), p. 11. ` \ 
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thinking is moving in the opposite direction, towards the hegemony 
of “ market forces.” In claiming more control over the fairness of 
commercial bargains through such instruments as “economic 
duress,” perhaps some judges have seen themselves as seeking to 
introduce a countervailing factor to that trend in the interests of 
social or economic “‘ stability,” always the “ supreme law ” for the 
judiciary.*° 

But whatever the general merits of the new “ economic duress ” 
doctrine, its application to Jabour relations gives it a quite novel 
social function. Not that it is being applied to employment in what 
might be considered the most obvious way. The individual employ- 
ment relationship is indeed based upon “ coercion.” The contract 
of employment is a “ command in the guise of an agreement ”; the 
employer “fills in the blank ” constituted by the legal institution of 
“contract.” t The individual worker who accepts engagement 
rather than starve or who obeys an employer’s orders rather than 
be dismissed into unemployment *? is not normally understood by 
lawyers to have suffered from “ economic duress ” (though his will 
may surely have been “ overborne’’). Few judges are likely to 
understand their new doctrine to apply to such cases. 

But it was inevitable that “economic duress” should encounter 
collective labour relations sooner rather than later. The essence of 
collective bargaining is power and “coercion”’ of the one side by 
the other. So it would have been sensible to say boldly (as some 
judges elsewhere have said) that a collective agreement, often 
signed after industrial action or a protracted struggle through nego- 
tiation, “ should not be set aside on grounds that it was entered into 
by one party or the other as the result of duress.” °° 

The English courts have now rejected that sensible solution. Lord 
Diplock acknowledged in Universe Tankships that the new concept 
was being “ extended ” for the first time into “ industrial relations.” 
It would therefore be undesirable to allow a plaintiff whose claim 
in tort could be met by a defence based upon the “ trade dispute ” 
formula, to succeed by the ‘“‘simple expedient of ‘waiving the 
tort?” and seeking a restitutionary remedy.** Indeed it would. But 


` 30 J, A. G. Griffith, The Politics of the Judiciary (2nd ed., 1981), p. 235: see 
too, J. Clark and Wedderburn, Chap. 6, Labour Law and Industrial Relations— 
Building on Kahn-Freund (Wedderburn, R. Lewis and J. Clark, eds. forthcoming, 
0.U.P.). 

31 O. Kahn-Freund, Introduction to K. Renner The Institutions of Private Law 
and their Social Functions (1949), p. 28; cf. his Labour and the Law (2nd ed., 
1977), p. 6: the employee’s “ submission ” and “ subordination ” is “ concealed by 
that indispensable figment of the legal mind known as the ‘ contract of employ- 
ment,’ ” 

32 Cf. Latter v. Braddell (1881) 50 L.J.Q.B. 448; (1880) 50 L.J.C.P. 166 (order 
to submit to medical examination obeyed under protest; no threat of force, there- 
fore no duress; it seems unlikely that judges today would reverse the finding on 
duress). 

33 Per Walsh J., Manalaysay v. The Oriental Victory [1978] 1 F.C. 440, 446-447 
(Can); cf. Lewis v. Coleman, 257 Fed.Supp. 38 (1966). 

34 [1982] 2 W.L.R. 813-815. 
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-how was this result to be avoided? The answer appeared to lie in 

moulding the concept of “legitimate ” pressure. As Lord Scarman 

put it: 
“ Although no question of tortious liability arises in this case 
and section 13 (1) [T.U.L.R.A.] is not therefore directly in 
point, it is not possible in my view to say of acts which are 
protected, by statute from suit in tort that they nevertheless 
can amount to duress . . . it would be inconsistent with legislative 
policy.” 35 

In agreeing to this limitation upon “ illegitimate ” pressure under 
the common law, based upon the divined purposes of Parliament, 
Lord Diplock felt that the Law Lords were exercising appropriate 
“restraint” in the “field of industrial relations.” But the 
“restraint ” was applied only in regard to immunities in trade dis- 
putes against the so-called economic torts (s. 13, T.U.L.R.A.). No 
similar extension was made to allow the total trade union immunity 
in tort actions (s. 14 (1), ibid.) also to exclude liability for economic 
duress completely. It might be thought that an extension of that 
immunity too would have represented Parliament’s “intention.” 
Not so, argued Lord Diplock. For if Parliament had meant to give 
trade unions a complete immunity against liability for economic 
duress, ‘it would have done so.” ° How Parliament could have 
done so before the new liability had even been elaborated was left 
unexplained. 

The actual decision in Universe Tankships came to depend 
therefore upon whether the 1.T.F. blacking, as it related to the 
demand for the sums paid into the Welfare Fund, was conducted 
in contemplation or furtherance of a trade dispute. If it was, section 
13, T.U.L.R.A. provided a defence to its officials against liability 
for inducing breaches of employment contracts; therefore the 
judges would in parallel exclude the liability of I.T.F. for economic 
duress. There was obviously a dispute between workers and an 
employer. But was it “ connected with the terms and conditions of 
employment” (within s. 29 (1), T.U.L.R.A.) of any workers? ** 

Lords Scarman and Brandon found that necessary connection 
without difficulty. The payments were, and were said to be, for the 
benefit of seafarers, including the crew, in a way clearly connected 


35 [1982] 2 W.L.R. 829. Lord Scarman appears to state this principle without 
qualification. Compare the other speeches, infra, notes 46 and 47. 

36 [1982] 2 W.L.R. 814. The I.T.F. had, it is true, conceded the point on s. 14. 
But the non sequitur in Lord Diplock’s speech is still apparent. S. 14, T.U.L.R.A., 
will be repealed by the Employment Bill 1982, cl. 14. Quaere whether s. 13 (2), 
T.U.L.R.A. was apt to provide a defence against “ economic duress ”? Semble not, 
because of the words “in tort” and of the dicta in Rookes v. Barnard [1964] 
A.C. 1129: see Clerk and Lindsell, op. cit. pp. 785-786; and per Parker J. [1981] 
I.C.R. 144. But s. 13 (2), T.U.L.R.A. is now to be repealed by cl. 18 (1), Employ- 
ment Bill 1982. 

37 See s. 29 (6), T.U.L.R.A. (“ worker” means any worker, whether or not 
employed by the employer in dispute). This subsection received much too little 
attention by the majority of the Law Lords in Universe Tankships. Its amendment 
will be one of the most important changes made by cl. 17 (6), Employment Bill 1982. 
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with their employment; it would be “unjust to the point of cyni- 
cism ” to impute to I.T.F. an intention to use the Fund for other 
extraneous purposes (a phrase which strikes at the heart of the 
majority’s attitude). The payments were made “on behalf of each 
seafarer ”; the Fund. provided benefits for. seafarers round the 
world; the collective agreement stated that it regulated conditions 
of employment.** The authorities demonstrated that there was an 
adequate “ connection ” with employment conditions, even if the 
I.T.F. had other purposes in mind.*? 

Lords Diplock, Cross and Russell: would have none of that.‘* The 
phrase “‘ connected with” was wide but it had its limits. If his own 
speech in the N.W.L. case had misled the Court of Appeal, said 
Lord Diplock, he “ must take the blame.” This was no trade dis- 
pute, for the payment to the Welfare Fund was not “ connected 
with ” the employment conditions of this crew or of “ anyone at 
all.” Because there was no trust, the I.T.F. could do what it liked 
with the money in the Fund. The demand was in the same category 
as a demand for a payment to a “‘ particular political party ” or “a 
guerrilla group in some foreign country ” 4; and the fact that the 
demand was made through a collective agreement could not “ affect 
the public policy under which it (the requirement to pay) is excluded 
from being legitimised.” 

Three points emerge. First, the majority decision is at variance 
with recent leading cases interpreting the phrase “ connected with ” 
in the trade dispute formula.*? Once again we encounter the unpre- 
dictability of judicial temperament in interpreting that formula. To 
reach his conclusion Lord Diplock felt it necessary to reinterpret 
and even apologise for his accurate formulation of the law in the 
N.W.L. case. Even so, it is truly remarkable that he and the 
majority concluded that the Welfare Fund payments were not con- 
nected with the employment conditions of seafarers around the 
world, when it seems manifest that they were. 

Secondly, the majority reached their interpretation partly because 
of the very concession that the I.T.F. demand amounted to econo- 
mic duress. The agreements, Lord Diplock: insisted, were con- 
cluded when “ex concessis...-the will of the shipowners were 


38 Lord Scarman [1982] 2 W.L.R. 829-831; Lord Brandon, pp. 835-837. 

39 Notably N.W.L. Ltd. v. Woods [1979] 1 W.L.R. 1294 (H.L.) and Hadmor 
Productions Ltd, v. Hamilton [1982] 2 W.L.R. 322 (H.L.). 

40 [1982] 2 W.L.R. 814-819, 820-822, 825. . d 

41 See Lord Diplock, p. 816; Lord Cross, p. 820 (“to assist the guerrillas in El 
Salvador ”). The latter also placed great stress on the fact that crew members 
obtained only the “chance” not the “right” to benefit under the Fund. It is 
difficult to find that point reflected in s. 29 (1), T.U.L.R.A. 

‘42 N.W.L. v. Woods, supra; R. Simpson (1980) 43 M.L.R. 224; Hadmor Produc- 
tions Ltd. v. Hamilton, supra; Health Computing Ltd. v. Meek [1981] I.C.R. 24; 
Crazy Prices (Northern Ireland) Ltd. v. Hewitt [1980] I.R.L.R. 396 (N.LC.A.); 
Clerk and Lindsell, op. cit. para. 15-37. See especially Lord Diplock [1982] 2 W.L.R. 
818-819. The judges below suffer grievously at the hand of Lord Russell who 
alleges that they “ misconstrued ” Lord Diplock’s speech in the N.W.L. case; ibid. 
at p. 825, The blame.was hardly theirs. 
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coérced.” 4# Having in theory limited unlawful duress by the trade 
dispute formula, they then limited the scope of the formula by 
begrudging its protection to coercive demands. This policy orienta- 
tion helped to deny the necessary “ connection ” for a trade dispute. 
This is strikingly similar to the policies which made nonsense of the 
“ recognition ” provisions of the Employment: Protection Act 1975 
(which were rescued from mistreatment by Lord Scarman only as 
they were being repealed).** 

Thirdly, however, most of the speeches in Universe Tankships 
do appear to tie the lines of liability for economic duress in labour 
law to the same contours as liability for acts which are not pro- 
tected by statute from the economic torts in trade disputes. This 
will no doubt be seen by some lawyers as a “restrained” or even 
“liberal” interpretation of the new doctrine. But it is the least 
the courts can do. Without such limitation, ‘‘economic duress ” 
would rampage at the whim of the judiciary across the face of in- 
dustrial relations. On this basis, as the immunities and the definition 
of “trade dispute’ come to be narrowed by Parliament, presum- 
ably the common law liability for duress will correspondingly 
increase.** Can we then have equal confidence that liability for 
economic duress will wither if and when the immunities and the 
area of “trade dispute ” are statutorily restored or expanded? 

At first blush that seems inevitable. But it may not be so. Lord 
Brandon insisted that, because of the concessions made in Universe 
Tankships, the Law Lords should not be taken to have given “ the 
seal of their approval” to the proposition that duress always stops 
where the statutory immunity for tort in trade disputes begins.*° 
And, significantly, Lord Diplock ends by remarking that sections 
13 and 29, T.U.L.R.A.: 

“are not applicable directly to restitutional remedies; they are 
relevant only for such indications as they give of the public 
policy as to what kinds of demands ought to be regarded as 
legitimate in the field of industrial relations, notwithstanding 
that compliance with them is induced by economic duress.” *” 


We are left, then, not with a legal principle but with an “ indica- 





43 Per Lord Diplock [1982] 2 W.L.R. 816. See too Lord Cross who insists with 
Lord Diplock that a trade union cannot “turn a dispute which in reality has no 
connection with terms and conditions of employment” into a trade dispute “ by 
insisting that the employer inserts appropriate terms into the contracts of employ- 
ment” (p. 820). This hard line cuts off the easy road into “ trade disputes” sug- 
gested by B.B.C. v. Hearn [1977] 1 W.L.R. 1004; see Wedderburn (1978) 41 M.L.R. 
80. It also adumbrates the narrow way in which “ trade dispute ” will be interpreted 
after the Employment Bill 1982 is enacted, when the dispute will need to relate 
mainly to employment conditions, rather than be connected with them. 

44 See R. Simpson, “ Judicial Review of ACAS ” (1979) 8 I.L.J. 69; UKAPE v. 
ACAS [1980] 1.C.R. 201 (H.L.); Employment Act 1980, s. 19 (1). 

45 The Employment Bill 1982, cl. 17, will severely restrict the definition of 
“ trade dispute.” . 

46 [1982] 2 W.L.R. 833. 

47 [1982] 2 W.L.R. 819 (emphasis supplied). Lord Russell agreed, p. 825; see too 
Lord Cross, p. 820. 
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tion.” Lord Cross similarly speaks of the statutes providing not 
certainty but “ guidance as to where the line should be drawn.” 
No trade union can be sure, therefore, about the precise protection 
afforded by the statutory immunities (or what will be left of them 
in 1983) against liability for economic duress even in a trade dispute. 

How familiar—and sad—it all is. The very language of “ coer- 
cion”’ echoes the class judgments of earlier times.*® A new com- 
mon law liability is invented. Its conceptualisation is inadequate, 
its effect uncertain, perhaps a little absurd. It is transferred to labour 
law, to the power relationships of capital and labour where its social 
function inexorably changes. Concessions muddy the waters of pre- 
cedent. And the trade union is left enmeshed by a new illegality, 
“economic duress ”—something the average trade unionist (and 
many an employer) would reckon to be the very stuff of collec- 
tive bargaining. Professor Jenks wrote of the era of Quinn v. 
Leathem *® and the Taff Vale *® case: “ The House of Lords had 
first invented a new kind of civil offence and had then created a new 
kind of defendant against whom it could be alleged.” = Plus ça 
change. 

W. 


UNIVERSE TANKSHIPS—‘ THE TRUST POINT ” 


DurING the 20 years following Lord Simonds’s seminal judgment in 
Leahy v. Attorney-General for N.S.W., a series of first instance 
decisions on the construction of gifts to unincorporated associations 
have created a developed line of modern authorities ? from which it 
is possible to extract apparently inconsistent propositions of law of 
tantalisingly equal weight. Furthermore, if one is prepared to cast 
one’s net slightly further afield into closely related cy près territory, 
.two additional first instance decisions ° offer the presumption that, 
at least in the charitable context in which they were decided, gifts 
to unincorporated bodies are made on trust for the purposes of the 
association in question.* All but one of these cases were decided 


48 See, e.g. R. v. Duffield and Rowlands (1851) 5 Cox 404; R. v. Druitt (1867) 
10 Cox 592; R. v. Bunn (1872) 12 Cox 316; Quinn v. Leathem [1901] A.C. 495, 
537-538; Valentine v. Hyde [1916] 2 Ch. 129; Hedges and Winterbottom, “ Legal 
History of Trade Unionism ” (1929), Part I, Chaps. IV, V; Part II, Chaps. IV, V 

49 [1901] A.C. 495 (civil conspiracy and coercion). 

50 [1901] A.C. 426 (registered trade union made liable in tort). 

51 Short History of English Law (1928), p. 337. The major change is of course 
the role of the legislature which currently outstrips judicial developments of the policy 
of restriction, in the Employment Act 1980 and the Employment Bill 1982, instead 
of counteracting them as it has so often done in the past. 

1 [1959] A.C. 457. 

2 Neville Estates v. Madden [1962] Ch. 832, per Cross J.; Re Recher’s Will 
Trusts [1972] Ch. 526, per Brightman J.; Re Lipinski’s Will Trusts [1976] Ch. 235, 
per Oliver J.; Re Grant’s Will Trusts 11979) 3 All E.R. 359, per Vinelott J. 

3 Re Vernon’s Will Trusts [1972] Ch. 300 Note, per Buckley J.; Re Finger’s 
Will Trusts [1972] Ch. 286, per Goff J. ` 

4 An intuitively appropriate solution wherever one is dealing with an outward- 
looking association, charitable or otherwise, and (pace Vernon and Finger) unincor- 
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against the familiar Chancery backdrop of the construction of testa- 
mentary gifts * yet, given the widespread’ and often socially signifi- 
cant presence of unincorporated associations, it was only a matter 
of time before contentious questions as to the validity of disposi- 
tions to these bodies should escape their domestic origins and pene- 
trate other areas of English law. Dramatically, if somewhat 
unpredictably, it is the turbulent arena’ of international collective 
bargaining which has now provided the- occasion for reraising these 
construction questions, and the incentive to carry such discussion 
all the way to the House of Lords.°® 

The majority view in the House of Lords in Universe Tankships* 
was baldly that no trust arose at all on the facts of that case. How- 
ever, given the hitherto total absence.of (post-Leahy) appellate 
authority in this area, it is important to note that Lord. Brandon ® 
and a unanimous Court of Appeal? (whose theoretical analysis on 
this point was not doubted by the majority *° in the Lords) have now 
recognised and firmly established the application in this context of 
the principle of construction that instruments should be construed 
in a manner which effects the purposes of those who drew them up, 
and not in a manner which’ frustrates them.’! In this respect, 
Universe Tankships has greatly advanced the process of freeing this 
increasingly esoteric area from the remote consequences of prima 
facie invalidity by operation of technical rules of law which attracted 
the critical attention of Brightman J. in Re Recher’s Will Trusts.” 

There are essentially two distinct questions which have troubled 
English courts in this area. First, is a' particular disposition to be 
properly regarded as a gift or a trust? And secondly, if a trust (and 
outside the charitable context), is the trust: valid having regard to 
the beneficiary principle, the rule: against perpetuities and certainty 
of objects requirements? The ‘first is a question of construction to 
be answered by reference to the intentions of the disponor and/or 
recipient. The second, the. province of the formal rules of the law 
of trusts. Universe Tankships was argued.solely. on the first question; 


porated or otherwise. Although see now Brightman L.J., obiter, in Conservative 
and Unionist Central Office v. Burrell [1982] 2 All E.R.. 1, 7, where a new 
presumption is introduced. : 

5 Lord Scarman would apparently wish to confine them there; [1982] 2 W.L.R. 
826. The “one,” Neville Estates v. Madden [1962] Ch. 832, provides an interesting 
contrast with the case now discussed. 

6 Universe Tankships Inc. of Monrovia v. International Transport ‘Workers 
Federation [1982] 2 W.L.R. 803 (House of Lords); [1981] I.C.R. 129 (Court of 
soe ab and Parker J.) For “ the duress point,” see Wedderburn (1982) 45 M.L.R. 
556, above. 

7 Lord Russell at p. 825; Lord Cross at pp. 819-820; Lord Diplock agreeing with 
Lord Russell at p. 812; Lord Scarman agreeing with Lord Russell and Lord Cross 
at p. 826. 

8 At p. 834. 

3 [1981] I.C.R. 129, 158-159.. 

10 See note 7 above. 

11 Throckmerton v. Tracey (1555) 1 Plowd. 145, 160; Goodtitle d. Edwards’ v. 
Bailey (1777) 2 Cowp. 597, 600. Cf. Re Recher’s Will Trusts [1972] Ch. 526. 

12 [1972] Ch. 526, 536. 3 

18 See text following note 19 below. 
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it having been conceded by the I.T.F. that if a trust contruction 
were appropriate, any such trust would be void for failure to comply 
with the certainty of objects test.1* Because of this concession, the 
possibility of having at least the Court of Appeal adjudicate on the ` 
more controversial questions of the influence of Re Denley’s Trust 
Deed*™ and the Perpetuities and Accumulations Act 19647* was 
denied us. And because of the “presumption of validity’ now 
introduced at the first (construction) stage of inquiry, it is probable 
that we shall have to wait even longer for these controversies to be 
resolved, for it is now likely that only where a Neville Estates 
category (ii) construction *’ is actually impossible will there be any 
real incentive to litigate the points.** 

As observed by the Court of Appeal,” applying general trusts 
principles to the facts before them, a trust can arise in unincor- 
porated association cases in one of two ways. First a trust can be 
found by reference to the intention of the disponor at the time of 
transfer of property to its recipient—the conventional inquiry under- 
taken by earlier case law in this area; or secondly, the trust can be 
the product of the rules of the association in question which effec- 
tively declare that its assets or some part of them together (implicitly 
or explicitly) with any accretion thereto, should be held by its mem- 
bers (or an individual or group of members) on trust to fulfil con- 
tractually designated purposes.” As appears most clearly from the 
judgments in the House of Lords,”" it was this second approach 
which was alone being relied upon by the shipowners in this case. 
Although the general purposes of the Welfare Fund were briefly 
set out in the “special agreement” which the plaintiffs were re- 
quired to sign as a precondition for the cessation of blacking, and 
hence were within their knowledge when the payment was made 
providing them with a means of forming a deliberate intention as 
to whether the monies were advanced on trust or not, the plaintiffs’ 
actual claim was placed on the footing that the trusts of the Welfare 
Fund were declared in its Rules as adopted by the I.T.F. in 1958.77 


14 The offending provision being that the Welfare Fund was established especially 
to assist seafarers ‘‘ serving in flag of convenience ships.” 

15 [1969] 1 Ch. 373. 

. 16 See Green (1980) 43 M.L.R. 459. 

17 [1962] Ch. 832, 849. 

18 At least where the validity of a disposition is at issue. The points might yet 
be relevant in, e.g. resolving an association’s internal disputes as to proper user of 
its resources. 

19 [1981] LC.R. 129, 155-156. 

20 Cf. Neville Estates v. Madden [1962] Ch. 832 where the presence of a trust 
deed created for mechanical conveyancing purposes assisted Cross J.’s interpretation 
of the case before him. B 

21 But cf. Lord Scarman at p. 826: “It is highly artificial to impute to this 
owner any intention of gift or settlement.” 

22 These provided for a separate Welfare Fund which was to be used solely for 
welfare purposes, such purposes to be designated by the Executive Committee of the 
I.T.F., with express delegation of administrative responsibility to a particular sub- 
sidiary committee established for that purpose, and of day to day managerial respon- 
sibility to the I.T.F.’s General Secretary. The Rules contained no express provision 
for their amendment. 
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Perhaps the only surprising aspect of the Lords’ decision on ‘ the 
trust point” is the suggestion, most clearly appearing from the 
quasi-composite judgments. of Lords Diplock and Russell, that 
the plaintiffs’ failure. to specifically plead the conventional first 
approach might have been a material omission on their part. 
Surely, to have searched for the requisite specificity of intention 
to create a trust in the shipowners at the time when the payment 
was made would have been an unrewarding enterprise for, in truth, 
they could hardly have cared what the money would be used for, 
let alone whether the I.T.F. would be bound to apply it in a par- 
ticular way, but simply paid without deliberation because the simple 
act of payment was all that was being required of them. By the 
same token, it is difficult to conceive of the application of the 
Court of Appeal’s “presumption ‘of validity” to such an inquiry 
for, in contrast to Re Recher’s Will Trusts 2* where validation could 


realistically be described as assisting the achievement of the dis- . 


ponor’s cardinal objective; such could hardly be observed of the 
shipowners’ motives in this case.?*° If a trust is to be construed out 


of the disponor’s payment in such circumstances, it can only be by ' 


way of imposed solution by a court either applying a presumption 
that dispositions to unincorporated associations are to be construed 
in a particular way ** or by foisting an intention on the disponor 
by reference to the rules of the association to which he is giving 
regardless of his actual view.?” : 

As for the second route to the imposition of a trust, actually 
argued for before the House of Lords, the’ majority,?* apparently 
wholly unmoved by the considerations which Parker J. had found 


persuasive at first instance,?* and which had been regarded- as’ 


“formidable” by the Court of Appeal, dealt with the point 
peremptorily in the conclusory language which continues to char- 
acterise the jurisprudence of that court. Lord Russell put it least 
succinctly *?: the Welfare Fund is merely a contractually earmarked 
sub-fund belonging to the I.T.F., and paymients to it are not in 
law distinguishable from payments into the I.T.F.’s general unear- 
marked funds. A sensible conclusion,-no' doubt, and one which 
supports the view that, in the absence of,an express declaration 





23 At pp. 812 and 823 respectively. . 

24 [1972] Ch. 526. 

25 It seems extremely doubtful that Lord Diplock’s observation, that for the pur- 
poses of determining “the trust point,” “the duress. point ” had to be ignored 
({1982] 2 W.L.R. 812), could be sustained on a construction on the first approach. 

26 As to which, see now Brightman L.J. in Burrell, supra, note 4. 

27 Or ‘to the circumstances under which it is given: cf. e.g. Re Gillingham Bus 
Disaster Fund [1958] Ch. 300. 

28 See note 7 above. 

29 [1981] I.C.R. 129, 140-141. That the Welfare Fund Rules contained no pro- 
vision for their alteration; that Welfare- Fund’ assets could only be applied for 
Welfare Fund purposes; that Welfare Fund accounts were to be separately audited 
from the I.T.F.’s general funds; and that certain shipowners -were given consul- 
tancy status in respect of the application of. the Welfare Fund. ie a 

30 [1981] I.C.R. 129, 158. 

31 [1982] 2 W.L.R. 803, 825. 
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of trust appearing in an association’s rules, its property is not to 
be regarded as being held on trust at all.*? Does parity of reasoning 
demand admitting of an equivalent conclusion when construing 
dispositions made to such bodies by disponers who fail to expressly 
invoke the word “ trust ”? themselves? ** 

BRIAN GREEN * 


FROM NECESSITY TO RESTITUTION 


THe defendant in China Pacific S.A. v. Food Corp. of India, The ' 
Winson? was the sole owner of cargo on board a stranded ship. The 
shipowner’s managing agents contracted on the Lloyd’s standard 
form of salvage agreement, on behalf of the shipowner and of the 
cargo-owner, for the plaintiff salvor to provide salvage services. To 
lighten the ship, the plaintiff brought. nearly half of the cargo to 
the port of Manila. The cargo was perishable and needed to be 
stored to prevent deterioration. He therefore personally contracted 
for storage by depositaries. The question for decision was whether 
the cargo-owner was directly liable to the plaintiff for such charges 
from the moment of arrival in Manila until the shipowner later 
justifiably abandoned the contract of carriage. The House of Lords 
reversed the decision of the Court of Appeal (which was substan- 
tially given by Megaw L.J.) and restored the judgment of Lloyd J. 
that the defendant was so liable. 

To Lord Diplock (with whom Lords Keith of Kinkel, Roskill 
and Brandon of Oakbrook simply agreed and Lord Simon of Glais- 
dale concurred) the answer was to be found by applying to the facts 
“well known and basic principles of the common law of salvage, 
of bailment and of lien.” ? He might also have added contract and 
agency. The importance of the case, however, lies less in illustrating 
the application of familiar rules, under familiar categories, than in 
revealing the necessity for coherent, harmonious principles unifying 
or clarifying the relationship between them, and in offering elucida- 
tion of the relevant principles. Lloyd J. put it in a nutshell in assert- 
ing that what was involved was “an investigation of the modern 
law of restitution.” * The investigation requires consideration in 
turn of the possible heads of recovery. 

The plaintiff’s most obvious route to recovery might seem to have 
been under the maritime law of salvage, which offers a well-defined 
and potentially generous set of remedies.* A successful salvor may 


32 Cf. the line of cases terminating with Re Bucks Constabulary (No. 2) [1979] 
1 W.L.R. 936; and also note 20 above. 

33 See note 26 above. 

* Lecturer, London School of Economics. 

1 [1979] 2 All E.R. 35 (Lloyd J.); [1981] Q.B. 403 (C.A.); [1981] 3 W.L.R. 
860 (H.L.). See further Rose [1982] 2 L.M.C.L.Q. 200. 

2 Ibid. at p. 865. 

3 [1979] 2 All E.R. at p. 38. 

4 See generally Kennedy’s Civil Salvage (4th ed., 1958). 
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claim a salvage award. This is in practice expressed as a unified 
sum which, inter alia, reimburses him for expenses, remunerates 
him according to his professional status, and (reflecting the public 
policy of encouraging such services) contains an extra element of 
reward. The notional award may be reduced, however, if, in pro- 
portion to the value of the property salved, the defendant would 
derive little or no real benefit from the services. The salvor’s claim 
is protected by a possessory and a maritime lien. Unfortunately, 
there was no need to examine the extent of the plaintiff’s rights in 
The Winson; he did not rely on any right as a lienee (security 
having been provided for his claim for pre-storage services), he had 
before the proceedings in question received an arbitrator’s formal 
salvage award for those previous services, he claimed no more than 
reimbursement of storage expenses, and (despite the doubts of the 
House) it was assumed that aera salvage had ceased on entry into 
Manila. 

A second possible line of recovery derives from the parties’ con- 
tractual relationship. But that can be defeated on the ground that, 
if salvage had been completed, so had the operation of the contract. 
Of course, if the contract had expressly provided for reimburse- 
ment, it would have offered no general guidance. Moreover, since 
contractual terms are frequently implied only if they are essential 
to give effect to the contract, any implied right to recover is of 
similarly limited use and likely to obscure the true basis of recovery. 
However, Lord Simon alluded to the possibility of such an implica- 
tion as manifesting a general principle of recovery, by indicating 
that a right to reimbursement should be implied on behalf of the 
plaintiff, whether discharging his duties to safeguard the goods as 
salvor, contractor or bailee. 

To the House, the contract’s inorm on the particular facts 
of The Winson, was in causing a termination of the bailment to the 
carrier and in replacing it with a direct bailment from the cargo- 
owner to the plaintiff from the moment that the cargo was trans- 
ferred into his, possession. The correctness of this decision and its 
full implications can be-doubted, but lack of space precludes con- 
sideration of them here. It was essentially on the bailment point 
that the House could answer differently from the Court of Appeal 
the agreed central issue: to whom was the plaintiff bound to re- 
deliver the goods, the carrier or the cargo-owner? It was held to 
be the latter and he was consequently found to have a “ correlative 
right ” to reimbursement for the expenses. 

It was, therefore, unnecessary to determine the correctness of 
Lloyd J.’s most interesting reason for finding for the plaintiff—that 
he had acted as an agent of necessity. All courts, however, offered 
some contribution to illuminating the principles governing, and the 
role of, agency of necessity in the law of restitution. 

In Prager v. Blatspiel, Stamp & Heacock Ltd.,° McCardie J. iden- 


5 [1924] 1 K.B. 566. 
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tified three prerequisites of such an agent’s claim. First, he said 
that such an agency does not arise if the agent can communicate 
with his principal. This was shown to be put too highly. Lloyd J. 
thought that inability to obtain proper instructions should suffice, 
while Lord Diplock said that the bailor’s failure to give any in- 
structions when apprised of the situation is enough.® In this respect, 
it is submitted that the traditional analysis of authority of necessity 
as one derived from the emergency alone is perhaps misconceived. 
Thus, the ship’s master, the classic example of such an:agent, must 
in an emergency act on behalf of all interests imperilled and he or 
the shipowner should not be prevented from claiming restitution 
on the ground that one contactable principal has positively instruc- 
ted him not to act. It would perhaps be better to regard an agent’s 
exercise of an opportunity to communicate as evidence of bona 
fides in the exercise of an irrevocable and delegable implied 
authority entitling the shipowner or his agent” to act in an emer- 
gency °—and not as an independent precondition of an authority 
generated by the emergency. 

McCardie J.’s second prerequisite was that the agent should do 
not merely what he thought was reasonable, but what was neces- 
sary. A possible difficulty with this is that, even without extraor- 
dinary circumstances, it is invariably necessary to take steps to safe- 
guard goods, particularly perishable cargo. Megaw L.J., however, 
raised no objection on.this ground. In his view, with which Lord 
Simon agreed, the salvor had to show an emergency or necessity 
existing at the time of the cargo’s arrival at Manila (and not merely 
at the time of signing the Lloyd’s form) with no arrangements for 
its preservation.” The salvor failed because he had not shown a 
demand to the cargo-owner to take delivery of the cargo or to give 
instructions for its preservation. Demonstrating the necessary action 
for which restitution is claimed must again assist in proof of the 
emergency which founds the claim. 

‘Similarly, Lord Simon thought the plaintiff had not met McCardie 
J.s third criterion—acting bona fide in the interests of the alleged 
principal—for he was supposed to have acted in part at least to 
preserve his lien. Somes v. British Empire Shipping Co.’ had 
established that, where a lienee insists on retaining possession of 
goods solely in exercise of his lien, he cannot recover from the 
lienor loss or expenses incurred by him exclusively for his own 
benefit-in maintaining his security and from which the lienor derives 
no benefit as owner of the goods. Nonetheless, Megaw L.J. and 


” 6 See, respectively: [1979] 2 All E.R. at p. 44; [1981] 3 W.L.R. at p. 869. 

7 The agent need not necessarily be the master. In The Winson, Lord Diplock 
casually referred to the master’s signing the Lloyd’s form, whereas it was in fact 
signed by managing agents: see [1979] 2 All E.R. at p. 38. 

8 See Notara v. Henderson (1872) L.R. 7 Q.B. 225, 235; The Cargo ex Argos 
(1873) L.R. 5 P.C. 134, 165. 

® See [1981] Q.B. at pp. 423-425; [1981] 3 W.L.R. at p. 873. 

10 (1860) 8 H.L.C. 338. 
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Lord Simon suggested that,. where a plaintiff acts from: mixed 
motives, he may be able to recover if he acts primarily for the 
defendant’s benefit.1! Lord Diplock implied that he might recover 
if he could merely show that the defendant had derived a benefit 
from his acts.‘2 This represents a significant change in thinking 
and a substantial rehabilitation of the rights of the lienee, particu- 
larly if the benefit is one which he was already under a duty to 
provide.” 

No awareness was shown of the distinction between the liens to 
which the plaintiff was clearly entitled under the law of salvage and 
the possibility of his having a lien in respéct of the disputed expen- 
diture alone. So far, the common law has refrained from extending 
a right of lien to the necessitous intervenor on land.™* One reason 
is to discourage the intentional placing in jeopardy of property on 
land, which is admittedly a less serious possibility at sea. But an- 
other reason, that the recipient of a benefit on land might not know 
how much to tender in order to obtain release of the lien could 
equally well apply after salvage. Given the narrow range of circum- 
stances in which restitution for necessitous intervention is available 
at common law, it is perhaps too mean to deny a lien where 
restitution is available. 

Even if the plaintiff had no lien, it need not follow that he had 
acted for the benefit of the cargo-owner. Since the House found 
that the plaintiff had become ‘a direct bailee of the cargo-owner, it 
could easily be deduced that he was, .as he was therefore bound to 
do, discharging his duties for the benefit of the latter, who therefore 
had to pay for that benefit. And Lord Diplock seemed at one point 
to suggest that it might have made no difference if the plaintiff had 
been a sub-bailee of the carrier, for a sub-bailee nevertheless owes 
some duty of care towards the owner.** But what he did not prove 
was why the fact that a bailee or sub-bailee owed a duty (e.g. not 
to be negligent) meant that the latter acquired the particular cor- 
relative right (to reimbursement) necessary for restitution.. The 
question therefore remains open whether a goods owner neces- 
sarily acquires a real benefit where the plaintiff confers a putative 
benefit which the goods owner is already contractually entitled to 
receive from his original undischarged bailor. Megaw L.J. seems 
to have thought that this was so.!° In that case, even if the carrier 
had been primarily entitled to demand redelivery and to pay the 
expenses, that fact would have been material to an obligation on 





11 [1981] Q.B. at’p. 424; [1981] 3 W.L.R. at p. 873; 

12 Jbid. at p. 870. . 

13 Cf. the claim against a goods owner who wroietatiy fails to remove his goods 
from the plaintiff’s land. See Somes case, supra, at p. 344; Penarth Dock Engineer- 
ing Co. Ltd. v. Pounds [1963] 1 Lloyd’s Rep. 359; Swordheath Properties Ltd. v. 
Tabet [1979] 1 W.L.R. 285. : 

14 See Nicholson v. Chapman (1793) 2 H.BI. 254. 

15 [1981] 3 W.L.R. at pp. 865-866. ` 

16 [1981] Q.B. at p. 422. Cf. Notara v. Henderson, ‘supra, “at p. 235. 
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' his part to reimburse the cargo-owner rather than to the latter’s 
obligation to reimburse the plaintiff.” 

Since the plaintiff had acted initially and primarily as a salvor, 
and since he was bound as a bailee to take some care of the goods, 
the opportunity existed to consider the extent to which salvage 
principles might have permitted an increase in his potential mea- 
sure of recovery beyond mere reimbursement. In The Winson, the 
storage would probably not have merited the generosity of any 
reward, even if its potential availability were justifiable for reasons 
of the public policy which may, in part at least, found restitution 
for benefits conferred in emergencies! and which encourages 
marine salvage with a reward. Furthermore, by demoting the plain- 
tiff to a gratuitous bailee during storage, the Law Lords excluded 

_ the possibility of any other remuneration which might in principle 
be available and which a necessitous intervenor will not necessarily 
decide: not to claim.?* Lloyd J., nevertheless, seems to have con- 
templated *° that the plaintiff might, on a quantum merit, have 
recovered reasonable remuneration exceeding the mere reimburse- 
ment which alone was claimed. 

Reimbursement or indemnity is the remedy most obviously sug- 
gested by an agency relationship, and, pace Lord Diplock, Lord 
Simon approved use of the label “ agency of necessity” as helping 
to explain the incidents of the relationship between the provider 
and recipient of necessitous acts and, where appropriate, imposing 
a duty to act.?! Lord Diplock’s exhortation to confine the expres- 
sion to three party situations is, however, beneficial in helping to 
release restitution for necessitous intervention from’ the bounds 
of pre-existing relationships and bringing such claims more clearly 
under the principle of unjust enrichment.?? Lloyd J. was, with 
respect, misguided in additionally finding for the plaintiff on the 
alternative ground of an independent head of unjust enrichment,” 
for Lord Diplock himself has warned against the unguided and 
capricious use of the principle as defined only by the two words 
“unjust ” and “ enrichment.” *4 The Winson may, however, repre- 
sent a step further towards its use as a general organising and ex- 
_ pository rationale for restitution in the type of circumstances found 
there. The House’s reasoning may not provide satisfactory answers 
for all variations of those circumstances. Since argued law is sup- 
posedly tough law, a more rigorous consideration of its implications 


17 Cf. County of Carleton v. Ottawa (1965) 52 D.L.R. (2d) 220; reversing (1964) 
46 D.L.R. (2d) 432, and restoring (1963) 39 D.L.R. (2d) 11; Owen v. Tate [1976] 
Q.B. 402. 

18 C}. G.N.R. v. Swaffield (1874) L.R. 9 Ex. 132; The Winson, supra, at p. 872, 
per Lord Simon. 

19 Cf. Matheson v. Smiley [1932] 2 D.L.R. 787. 

20 [1979] 2 All E.R. at p. 43. 

21 [1981] 3 W.L.R. at pp. 872-873. 

22 Ibid. at p. 866. 

23 [1979] 2 All E.R. at p. 44. 

24 See Oraxpo v. Manson Investments Ltd. [1978] A.C. 95, 164. 
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might have prevented a ‘potentially hard case making potentially 
bad, at least uncertain, law. Characteristically of the current House, 
the decision was found with a relative simplicity that is commonly 
criticised if exercised in the Court of Appeal. : 

a F. D. Rose * 


INDUCED VOLUNTARY CONFESSIONS 


FUNDAMENTAL to English criminal law is the rule that no statement 
of an accused is admissible in evidence against him unless it is shown 
to have been made voluntarily. A statement will not be regarded as 
“voluntary ” if it has been obtained“... by fear of prejudice or hope 
of advantage exercised or held out by a person in authority or by 
oppression.” ? Further, the House of Lords in D.P.P. v. Ping Lin 
decided that to be considered as involuntary the making of the state- 
ment must have been caused “... by fear of prejudice or hope of 
advantage excited ? or held out by a person in authority . . . or by 
oppression.” In reaching this conclusion consideration was given by 
some of their Lordships to the question of what status should be 
accorded to the expressions “ fear of prejudice or hope of advan- 
tage.” More particularly, did they represent an authoritative and 
binding interpretation of “ voluntary ” * or were they merely illu- 
stative and not intended to restrict the width of meaning that could 
be ascribed to “ voluntary ”? Although not ‘lacking ambiguity, the 
dicta'in Ping Lin, in line with a series of earlier decisions, support 
the former view. The corollary of this is that a finding that a state- 
ment was obtained by “ fear of prejudice or hope of advantage ” 4 
will necessarily lead to its exclusion as being involuntary. 

Quite contrary to this long established interpretation is the recent 
judgment of the Court of Appeal in R. v. Rennie.’ In this case the 
appellant appealed against a conviction for conspiracy to obtain a 
pecuniary advantage by deception. The basis of the appeal was that 
the appellants confession, upon which the prosecution’s case sub-. 
stantially rested, was involuntary. It was claimed that the confession 
was made in response to a police officer’s suggestion that unless the 
appellant admitted guilt the police would interview and possibly later 
charge other members of the appellant’s family.6 On the evidence 


* Lecturer in Law, University College, London. 

1 Introductory Principle (e) of the Judges’ Rules. Practice Note [1964] 1 All E.R. 
327, reissued 1978. See also Lord Sumner in Ibrahim v. R. [1914] A.C. 599, 609. 
_ 2 [1975] 3 All E.R. 175, 183, per Lord Hailsham. 

3 In combination with “ oppression.” 

4 Where held out by a person in authority. 

6 [1982] 1 All E.R. 385. 

ay During cross-examination the interviewing police officer gave the following reply: 

I think he [the appellant] made the confession in the hope that I would 
aie my inquiries-into members of his family and perhaps leave the mother out 
of it, whom I suspected of being involved.” Ibid. at p. 387. Speculation by the police 
oficer. as to the motive for the appellant’s confession was not, of course, strictly 
admissible. 
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reviewed the court could have rested content and have dismissed 
the appeal on either of two alternative and unexceptional grounds: 
first, that the fears of family involvement in the investigation were 
self-generated by the appellant and, therefore, not “... exercised or 
held out by a person in authority ...” 7; secondly, that the “ dominant 
motive” 8 for confessing was no more than realisation of “...the 
strength of the evidence known to the police and the hopelessness of 
escaping conviction.” ° Instead the Court of Appeal, after the briefest 
of considerations of Ping Lin and Ibrahim, proffered a “common 
sense ” approach to the interpretation of “ voluntary.” According to 
Lord Lane C.J.: 


“The answer will not be found from any refined analysis of 
the concept of causation nor from too detailed attention to any 
particular phrase in Lord Sumner’s formulation [in Ibrahim]. 
Although the question is for the judge, he should approach it 
much as would.a jury, were it for them. In other words, he 
should understand the principle and the spirit behind it, and 
apply his common sense; and we would add, he should remind 
himself that ‘voluntary’ in ordinary parlance means ‘of one’s 
own free will.’ ” 1° 


Lord Morris in Ping Lin also spoke of the “spirit and sense” 1! of 
Lord Sumner’s formulation of the rule in Jbrahim, but there is little 
room for serious doubt that taken as a whole 1? Lord Morris’s speech 
indicates adherence to the view that a confession induced by fear of 
prejudice or hope of advantage held out by a person in authority 
can never be “voluntary.” A similar attitude is reflected in the 
speeches of Lords Hailsham," Kilbrandon * and Salmon.” 

The judgment in Rennie represents a bold attempt to radically 
modify the ambit of voluntariness. It entails a shift towards a more 
flexible yet potentially more restrictive interpretation of voluntari- 
ness.*® The net consequence of such a change is extremely difficult 


7 Ibid. at p. 388. 

8 Ibid. at p. 388. Presumably meaning the confession would not have been made 
but for the presence of that motive. 

9 Ibid. at pp. 388 and 389. 

10 Jbid. at p. 389. The court held the inclusion of confession evidence to have 
been correct and dismissed the appeal. 

11 e.g. [1975] 3 All E.R. 175, 177. 

12 “ Did he make it because he was caused to fear that he would be prejudiced 
if he did not or because he was caused to hope that he would have advantage if he 
did. The prosecution must show that the statement did not owe its origin to such 
a cause.” Ibid. at p. 178. 

13 Ibid. at p. 183. Lord Wilberforce concurred with Lords Hailsham and Morris. 


14 Ibid. at p. 186. 18 Ibid. at p. 187. 
16 The Canadian Supreme Court in Horvath v. R. (1979) 7 C.R. (3d) 97 held 
that “. . . a statement may well be held not to be voluntary... if it has been 


induced by some other motive or some other reason than hope or fear . . 
Voluntary should be given “ .. . its ordinary English meaning.” at pp. 109 and 
112, per Spence J. Followed in McNamera v. R. (1980) 12 C.R. (3d) 210 and 
Deslauriers v. R. (1980) 14 C.R. (3d) 389. In contrast with Rennie the intention in 
Horvath was to expand the scope of involuntariness beyond the existing categories so 
as to recognise the effects of conditions such as intoxication or mental/emotional 
disturbance. 


Sept. 1982] NOTES. OF CASES 575 


to predict for it poses a number of unanswered problems, principally, 
how is “free will”.to be interpreted, and .what factors or circum- 
stances will be considered as inhibiting exercise of a “free will”? 
If in Rennie the evidence had clearly demonstrated that the appellant’s 
confession had been induced by threats to pursue inquiries and 
possibly charge certain members of his family what additionally 
would have been needed to have negatived the exercise of a “ free 
will”? 27 What, for example, if an offer of bail, a lighter sentence, 
immunity 1° or prosecution for a-lesser offence is shown to have 
caused the making of a confession? When will such inducements 
alone: be considered to have. prevented an ‘accused exercising his 
“free will”? What factors may. a judge properly take into account 
when dealing with this question? han steer Ae 
Js the notion of the absence of the exercise of a “free will” 
distinguishable from that of “ oppression ’’? Inclusion of “ oppres- 
sion ” in the Judges’ Rules-as an ‘illustrative form of involuntariness 
first occurred in 1964. Judicial use of the term is to be found in 
Callis v. Gunn® and R. v. Prager?! in which the Court of Appeal 
adopted the following interpretation of the word: 
“ [Oppression] imports something which tends to sap, and has 
sapped, that free will which must exist. before a confession is 
voluntary. ... Whether or not there is oppression in an indi- 
vidual case depends upon many elements. ... They include such 
things as the length of time of any individual period of question- 
ing, the length of time intervening between periods of questioning 
... the characteristics of the person who makes the statement... 
questioning which by its nature, duration or other attendant 
circumstances (including the fact of custody) excites hopes (such 


as the hope of release) or fears, or so affects the mind of the- 


suspect that his will crumbles and he ‘speaks when otherwise he 
would have stayed silent.” — s 004 ee 


Reported examples of evidence being excluded -on the grounds of 
“ oppression ” are extremely rare. One decision where this occurred 
is R. v. Hudson ® in which the appellant had been kept in police 
custody for 50 hours during 25 of which he was asked approximately 
700 questions. Furthermore, the police were in breach of section 38 
of the Magistrates’ Courts Act 1952 by failing to bring the appellant 
before a court within 48 hours. The combined effect of these events, 
according to the Court of Appeal, generated “...a strong inference 
of oppression...” which the prosecution failed to rebut. The 
scarcity ? of authorities suggests the qualifying threshold for this 


17 Cf. R. v. Middleton [1974] 2 AIL E.R. 1190. ~ 

18 Cf. R. v. Zaveckas [1970] 1 All E.R. 413. 

19 Cf. D.P.P. v. Ping Lin, supra. i 

20 [1964] 1 Q.B. 495, 501, per Lord Parker C.J. 

21 [1972] 1 All E.R. 1114, 1119, adopting the statement of Sachs J. in R.'v. 
Priestley (1967) 51 Cr.App.R. 1. . ‘ 

22 (1981) 72 Cr.App.R. 163, 169. a 

23 The Crown Court decision in R. v. Platt [1981] Crim.L.R. 622 exhibits some 
confusion over the mandatory nature of excluding evidence gained by oppression. In 
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form of involuntariness is high. If “free will” were not to be given 
a meaning distinct from “oppressive” then the operative scope of 
the requirement of voluntariness would be considerably diminished. 
Although irreconcilable with previous authority, such a position 
bears a limited resemblance to the approach proposed by the Royal 
Commission on Criminal Procedure.2* The Commission proposed 
‘abandonment of the present voluntariness rule because of its 
. imprecision and the uncertainty of its effect in practice as a means 
of regulating questioning of suspects.” 25 As a substitute the Com- 
mission suggested a code of practice for the regulation of interviews, 
breach of which would not render subsequently obtained statements 
inadmissible, but rather would be relevant to the court’s assessment 
of' their reliability. Only where “... violence, threats of violence, 
torture or inhuman or degrading treatment...” has been used would 
any resulting statements be automatically inadmissible.?° 
The scope, operation and rationale of the principle of voluntariness 
have also been subject to similar critical evaluation by the Criminal 
Law Revision Committee 2” as well as by academic commentators," 
although the chances of legislative reform in the immediate future 
appear very remote.?® Whatever the underlying rationale’ of the 
principle of voluntariness is—whether to control interrogatory 
practices, protect the legitimate interests of the accused, provide 
reliable evidence, or any combination of these justifications—it is 
obviously essential that the principle is in a readily intelligible 
form capable of being understood by law enforcement agencies and 
applied in a consistent manner by the courts. Following Rennie the 
position of the police, and similar bodies, is subject to an unaccept- 
able degree of uncertainty. As a consequence of the Court of Appeal’s 





this case the police acted in breach of the Judges’ Rules, r. IV (e) (requiring a 
suspect to write the final certificate to his statement) and Administrative Direction 
4A (requiring special arrangements to be made for the interrogation of mentally 
handicapped ‘persons). The police also failed to observe the reasonable access pro- 
visions under s. 62 of the Criminal Law Act 1977. The total effect of these breaches 
was such that the trial judge was not satisfied that there was a lack of oppression. 
However, having concluded this the judge expressly excluded the evidence under his 
general discretionary power. 

24 Cmnd. 8092 (1981). 

26 Paras. 4.68-4.75. See further the Commission’s Research Studies 1-2 (Chaps. 
2-3) and Research Studies 3—4.- 

26 Paras. 4.131-4.132, This is a majority view. See the comments of Inman, 
[1981] Crim.L.R. 469. 

_ 27 See 11th Report, Evidence, Cmnd. 4991 (1972) paras. 65-66, and Draft Clause 
2 (2). Reliability would be the underlying objective of the proposed reform. 

28 For example, see Cross, Evidence (Sth ed.), p. 539 and Ashworth [1977] 
Crim.L.R. 723 and [1979]Crim.L.R. 337. 

29 The Home Secretary has expressed the Government's doubts as to the 
acceptability of the Royal Commission’s recommendations, H.C.Deb., col. 529, 
(November 20, 1981). See also Mr. Christopher Mayhew for the Government, cols. 
588-589. In Lord Hailsham’s view the rule of voluntariness in its present form 

. » eds far too firmly established to be modified except by the legislature. By the 
judiciary, though it ought not to be extended, it must by no means be whittled 
down ” [1975] 3 All E.R. 175, 182. ; 
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judgment it is impossible to predict the basis on which confessional 
evidence will be scrutinised by a court. The matter requires swift 
clarificatory action. 

f K. J. M. SMITH * 


“ INTENTIONAL HOMELESSNESS”? AND THE LORDS 


Tue difficulties surrounding the concept of “intentional homeless- 
ness ” in section 17 of the Housing (Homeless Persons) Act 1977 
have already generated considerable case law, and not surprisingly 
the first two House of Lords cases on the 1977 Act, Islam v. L.B. 
of Hillingdon? and Din v. L.B. of Wandsworth,’ involve this section. 
Those who found the earlier case law on intentional homelessness 
thoroughly confusing will not be surprised to find -that these 
decisions have not produced a panacea; although light has been 
shed on some difficulties. 

Section 17 was designed to provide some safeguard for local 
authorities against self-induced: homelessness, and to impose only 
limited duties where an applicant’s homelessness is “ intentional ” 4; 
yet the complexities surrounding the concept of intentional home- 
lessness may lead one to conclude that this safeguard has been too 
dearly bought. Although the Department of the Environment pre- 
dicted in 1977 that “ [t]he numbers of those to be regarded as 
having become homeless intentionally are expected to be small,” *- 
findings of “intentionality ? have recently grown considerably °: 
this may be. partly attributable to central government cut-backs in 
housing expenditure.’ It has also recently been suggested, however, 
that “in areas where liberal policies are pursued and the ‘ inten- 
tional’ provision is rarely if-ever used there is no evidence to 
suggest that people have taken’ advantage of the local authority’s 
benevolence.” ° 

This note will concentrate exclusively on the “ intentionality” 
aspects of Islam and Din; the-decisions also discuss (but do not 
fully answer) other questions, such as whether an applicant living 





* Lecturer in Law, Brunel University. 

1 Lord Lowry noted in Din v. L.B. of Wandsworth [1981] 3 All E.R. 881, 891- 
892, that the Act “has given rise to a volume of cases which is remarkable, having 
regard to the short time it has been in force, the extent of the discretion it confers 
and the absence of an ordinary right of appeal.... The frequency with which judi- 
cial opinion has been divided is also notable. ...° Yet only two previous decisions 
on the Act were referred to by the Lords in Din. For a general defence of the 
courts’ track-record here, see A. Angen, Roof, March 1982, p. 13. 

2 [1981] 3 All E.R. 901. 

3 [1981] 3 All E.R. 881. 

4 See s. 4 (2}+(3) of the 1977 Act. 

5 See The Housing (Homeless Persons) ‘Act 1977: Code of Guidance (England 
and Wales) (1977), para. 2.19. 

6 See, e.g. B. Widdowson, Intentional Homelessness, Shelter (1981), p. 5; Roof, 
January 1982, p. 8. 

7 B. Widdowson, op. cit. pp. 8, 42. 

8 B. Widdowson, op. cit. p. 47. 
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in very unsatisfactory accommodation (e.g. because of its bad con- 
dition or very short duration) is nevertheless “ homeless” for the 
purposes of section 1 of the 1977 Act,® whether a county court 
action for breach of statutory duty is available against an authority 
allegedly disregarding the Act (as an alternative to judicial review 
in the High Court), and whether an order of certiorari against an 
authority in breach of the Act is an appropriate remedy.*! 
The provisions of the Act most relevant to Islam and Din are: 

Section 17 (1): 

...a person becomes homeless intentionally if he deliberately 
does or fails to do anything in consequence of which he ceases 
to occupy accommodation which is available for his occupation 
and which it would have been reasonable for him to continue 
to occupy.” 


Section 16: 


. accommodation is only available for a person’s occupa- 
tion if it is available for occupation both by him and by any 
other person who might reasonably be expected to reside with 
him.” ‘ 


In Islam, the House of Lords was primarily concerned with the 
significance of section 16 when applied to the definition of “ inten- 
tional homelessness ” in section 17 (1). The facts (it is “ important ` 
to appreciate their particularity” °) were that the applicant, 
having arrived in England from Bangladesh in 1965, had settled 
in Hillingdon; his wife, together with the children who had been 
conceived during his subsequent visits to Bangladesh, remained in 
Bangladesh (living with his parents) until 1980, when they were 
allowed permanently to enter Britain and arrived in England. The 
applicant was then living in lodgings comprising two small rooms 
(one of which was shared), and the accommodation was far too 
cramped for his family. The landlord at first refused to admit the 
family, but later allowed them to stay in the lodgings temporarily; 
soon after, he served the applicant with a notice to quit, and 
ejected the family. The applicant applied under the 1977 Act to 
the council, which decided, inter alia, that he was intentionally 
homeless because he had deliberately arranged for his wife and 
children to leave accommodation in Bangladesh which it would 
have been reasonable for them to continue to occupy (i.e. no 


9 Cp. Lord Lowry in Din (p. 892) with Lord Bridge (p. 899); see further: R. v. 
Ealing L.B.C., ex p. Sidhu, The Times, January 26, 1982; R. v. Wyre B.C., ex p. 
Parr, The Times, February 4, 1982. 

10 Cp. Lord Wilberforce in Din (p. 885) with Lord Bridge (pp. 899-900). See 
further: Thornton v. Kirklees M.B.C. [1979] 2 All E.R. 349; De Falco v. Crawley 
B.C. [1980] 1 All E.R. 913; Brown v. Hamilton D.C. [1981] Scolag 367; Roof, 
January 1982, p. 25 (Ct. of Session); Lambert v. Ealing L.B.C. [1982] 2 All E.R. 
394. 

11 See Lord Lowry in Din (p. 895) and in Islam (p. 912); but cp. R. v. Hillingdon 
B.C., ex p. Streeting [1980] 3 All E.R. 413. 

12 Per Lord Wilberforce in Zslam, p. 903. 
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reference was made to the relationship of the applicant himself to 
the Bangladesh accommodation). 

In .the Court of Appeal’® a majority upheld the authority’s 
decision on intentionality, but for differing reasons. Lord Denning 
M.R. considered that the applicant was ‘ ‘ occupying ” the Bangla- 
desh property through his family, so that by arranging for them to 
come to England, he had deliberately done something in conse- 
quence of which both he and his family had ceased to “occupy” 
accommodation in Bangladesh available for him and them, and 
which it would have been reasonable for him: and them to continue 
to occupy.‘* Sir Denys. Buckley considered that although the 
applicant’s home was at all relevant times in. Hillingdon, he had, by 
bringing his family to England, deliberately done something in 
consequence of which he .had ceased to occupy the Hillingdon 
accommodation, which was previously available for his occupa- 

on *; alternatively, the “ home ” which the applicant had “ left” 
was the property in Bangladesh occupied by his wife and children 
plus his rooms in England, so that by giving up the Bangladesh 
accommodation the applicant himself was guilty of intentional home- 
lessness by ceasing to occupy accommodation previously available 
for occupation by himself and his family.?* Ackner L.J. dissented : 
in essence, his reasoning ™ (adopted by Lord Wilberforce in the 
House of Lords 1°) was that the English accommodation was not 
available for the. applicant’s occupation under section 16 (being 
“obviously quite inadequate” for his wife and family), while the 
Bangladesh accommodation was not on the facts being occupied by 
the applicant himself at all, and in any event it would not have been 
“ reasonable ” (within s. 17 (1)) for him to continue to occupy it. 

The majority judgments exposed an applicant like Mr. Islam to 
a catch-22 situation,’® for unless he can find accommodation for his 
family before they arrive in England, he is said to be making 
himself intentionally homeless when they do arrive, but since he 
is clearly unable to find such accommodation in the private sector, 
he cannot implement the entry permission and get his family to 
join him unless he can qualify for assistance under the 1977 Act 
(bearing in mind that a long spell on the council house waiting 
list is impossible in cases like Mr. Islam’s, where the entry permis- 
sion must be implemented within six months if the family are not 
to go to the end of the immigration queue ”°). 

The majority reasoning of the Court of Appeal has been justi- 
fiably described as “barrel scraping.” ™ However, Mr. Islam’s 


13 [1981]2 All E.R. 1089. 
14 pp. 1092-1093. ; 
15 pp. 1096-1097. 
16 p, 1097. 
17 p. 1095. 
18 [1981] 3 All E.R. 901, 904-905. 
- 19 Cf. [1981] 2 All E.R. 1089, 1095 (“the circular argument ”: Ackner L.J.). 
20 See [1981] 3 All E.R. 901, 904 (Lord Wilberforce). 
21 See the editorial in [1981] L.A.G. Bull. 151. 
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practical problems, and the relevance of section 16, were fully 
appreciated by the House of Lords, which unanimously allowed 
his appeal and decided that his homelessness was not intentional. 
Lords Wilberforce and Lowry, delivering the main speeches,” 
emphasised that the Bangladesh accommodation was not “ avail- 
able” to Mr. Islam, while the English accommodation was never 
“available ” to Mr. Islam and his family. (because it was totally 
inadequate, and thereby outside s. 16), so that section 17 (1) was 
inapplicable to the accommodation in either country; moreover, 
the English and Bangladesh accommodation, being in separate 
continents, could not be combined in the way Sir Denys Buckley had 
suggested in his alternative reasoning. Lord Lowry further pointed 
out that De Falco v. Crawley B.C.” (where an Italian family which 
arrived in England after leaving accommodation in Italy were 
held intentionally homeless) was easily distinguishable: there, 
section 16 “ was not important because the entire family had been 
living together in Italy in accommodation which was suitable for 
them.” 74 

The immigration rules governing the admission of Mr. Islam’s 
family permitted entry clearance without the need to show that 
accommodation was available to them here 7°; but for Common- 
wealth citizens settling-here on or after January 1, 1973, evidence 
of the availability of accommodation for wives and children is now 
required before clearance can be obtained.*® Nevertheless, Lord 
Wilberforce expressed general disquiet at the scope of the 1977 
Act in relation to foreigners arriving from overseas.”’ 

Although the facts in Islam were somewhat special, the govern- 
ment’s current emphasis on job mobility raises the question of the 
applicability of the decision to “double moves” of families in 
Great Britain (e.g. where an unemployed man living in Durham 
finds work in London, obtains accommodation for himself alone, 
gets his family to join him later, and then presents himself to the 
local housing authority as “ homeless ” °}. Lord Lowry thought the 
Islam decision would not necessarily prevent a finding of intentional 
homelessness here, assuming that the whole family occupied accom- 
modation prior to the first leg of the “ double move.” He said that 
“the principle of De Falco’s case is the safeguard, since it can 
properly be decided that an applicant has become homeless inten- 
tionally whether the family moves as a unit or the husband, leaving 
suitable accommodation, comes first and then calls on the family 


32 [1981] 3 All E.R. 901, 903-905, 905-912, respectively. 

23 [1980] 1 All E.R. 913; noted in (1980) 43 M.L.R. 703 (J. M. Steiner and 
D. C. Hoath). 

24 [1981] 3 All E.R. 901, 907. 

25 See Lord Wilberforce, p. 904; Immigration Act 1971, s. 1 (5); Statement of 
Immigration Rules for Control on Entry (1972-73) H.C. Paper no. 79, para. 39. 

26 Statement of Immigration Rules for Control on Entry, loc. cit. 

27 p. 905; this disquiet was not shared by Lords Lowry or Bridge (see pp. 909, 
912, respectively). 

28 See the extended definition of homelessness in s. 1 (1) (a) of the 1977 Act. 
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to follow ” 7°; in these cases a man living apart from his family 
can still be said to be occupying the family home provided he has 
been “at some time, ordinarily resident with his wife and children 
in [that family home],” for “in Great Britain or elsewhere, a 
husband who hafs] set up house with his wife as a family unit 
[can] later leave his wife and children at home and continue to 
be the legal occupier.” °° Nevertheless, he recognised that there 
will be cases where “in the interests of the mobility of labour... 
the housing authority will under section 17 (1) accept that it would 
not have been reasonable in the circumstances for the applicant 
to continue to occupy the accommodation which he has left.” 3! 

The problem in Din was more devious that that in Islam, and 
it will be submitted that the decision is less satisfactory. The question 
was whether a former tenant (or licensee) can be found intentionally 
homeless where: (a) while he was still a tenant (or licensee), the 
authority advised him on reasonable grounds to remain until his 
landiord (or licensor) obtained a court order; (b) he nevertheless 
left prematurely; but (c) by the time he returned to the authority 
(this time as a homeless person) he would have become homeless 
unintentionally even if he had followed the authority’s advice to 
stay put. The principal difficulty in Din arose from factor (c). 

Mr. Din, who was either a tenant or a licensee, was in difficulties 
with rent and rates. Following a preliminary application to the 
housing authority, he was advised to remain in occupation pending 
a court order. Since no proceedings had yet been initiated, or 
demand for vacant possession made, the county court judge found 
that it had been reasonable for the authority to have required him 
to await a court order, and this finding was not challenged on 
appeal.** Contrary to this advice, however, Mr. Din and his family 
(which included four children) left the property in August 1979, 
before the landlord obtained an order; they stayed for a short time ** 
with relatives, who later required them to leave. When Mr. Din 
and his wife reapplied in December 1979 to the same authority, 
this time as a homeless family, the council decided that they were 
intentionally homeless. 

It was accepted throughout that the premature departure from 
the original accommodation would have justified a finding of inten- 
tionality had the second application been made immediately after 
that accommodation was vacated in August 1979.54 Nevertheless, 





31 p. 911; cf. R. v. Thurrock B.C., ex p. Williams [1982] L.A.G. Bull. 8. 

32 See Din [1981] 3 All E.R. 881, 885 (Lord Wilberforce), 889 (Lord Fraser). 

33 Entering short-stay accommodation will not necessarily break a “chain of 
intentionality ” : see, e.g. De Falco v. Crawley B.C. [1980] 1 All E.R. 913; Dyson 
v. Kerrier D.C. [1980] 3 All E.R. 313; Davis v. L.B. of Kingston, The Times, 
March 28, 1981; Krishnan v. Hillingdon L.B.C. [1981] L.A.G. Bull. 137; Lambert 
v. Ealing L.B.C. [1982] 2 All E.R. 394. 

34 Although Lord Wilberforce pointed out, by reference to the definition of 
threatened homelessness in s. 1 (3), that “ [i]t does not [always] follow... that 
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the county court judge found that if the Dins had stayed put in 
August, they would in any event (on the facts) have been homeless 
by December, but that homelessness would have been wninten- 
tional.25 He decided ** that the necessary causal link between the 
act of intentionality and the present homelessness was not estab- 
lished, since the accommodation which the Dins left in August 
would not have remained available to them at the time of the 
December application, had they not vacated it. They would, by 
December, have become unintentionally homeless even if they had 
followed the authority’s initial advice to stay put, so that it would 
not have been reasonable for them to have continued to occupy it 
until December (see s. 17 (1)). The county court judge stated : 
“I cannot think it was Parliament’s intention that if an applicant 
has made hiniself intentionally homeless earlier than he need be, 
he must be barred from help after he would have been made home- 
less unintentionally in any event.” °° 

Despite its logical attraction, this “ cause and effect” reasoning 
was rejected by a majority of the Court of Appeal and the House 
of Lords, which upheld the council’s decision. In the Court of 
Appeal,” the majority judgments (of Waller and Ackner L.JJ.) 
were simply to the effect that the family’s actual homelessness was 
a result of their initial departure, and the fact that if they had not 
become deliberately homeless in August they would have been 
unintentionally homeless by December did not break the chain of 
causation. Donaldson L.J. dissented strongly, stating that section 
17 was designed to prevent queue-jumping, whereas the Dins’ action 
had actually postponed their eventual homelessness; he considered 
that the words (in s. 17 (1) } “and which it would have been reason- 
able for him to continue to occupy” meant “and which it would 
have been reasonable for him to continue to occupy and still to 
occupy,” a condition which was plainly not satisfied here. 

In the House of Lords, all the speeches emphasised that, before 
a finding of intentionality can be justified, there must in effect be 

‘a continuing causal connection between the deliberate act in 
consequence of which homelessness resulted and the homelessness 
existing at the date of the inquiry.” °° The majority thought that 
this test was satisfied, since even at the time of the authority’s 
decision in December, it could still properly be said that the Dins’ 
conduct in August had deliberately caused their homelessness. 
Hypothetical events which might have taken place if they had 
remained in their original accommodation were immaterial: as Lord 
Fraser put it: “If [an applicant] actually became homeless 


occupants who move before a notice to quit takes effect will be held to be inten- 
tionally homeless ” (p. 887) 
PA ee important nn was particularly emphasised by Lord Lowry at pp. 
se [1980] L.A.G. Bull. 295. 
37 References to the Court of Appeal decision are from the transcript. 
38 Per Lord Fraser, p. 890. 
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deliberately, the fact that he might, or would, have been homeless 
for other reasons at the date of the inquiry is irrelevant.” °° 

The Dins were therefore very severely penalised *° for their initial 
panic leading to their premature departure: if they had remained, 
the cause of their homelessness in December would have been their 
eventual eviction, which on the facts would have been “ uninten- 
tional.” Unfortunately a family in danger of losing its home may 
not make the same rational judgment that hindsight indicates as 
desirable. Although Lord Wilberforce pointed out that “ [t]he Act 
must be interpreted... with liberality having regard to its social 
purposes,” + the majority decision (to which he was a party) surely 
fails to accord with this approach. 

It is respectfully suggested that the minority speeches of Lords 
Russell and Bridge were correct in emphasising the real cause of 
the applicants’ present homelessness, and in concluding that at the 
time of the December application, their premature departure in 
August no longer had any causal connection with their homeless- 
ness. As Lord Bridge put it: 

“ Provided always that it can be demonstrated (or is accepted 
by the authority) that by a certain date a man was bound 
to be evicted from his home, it offends commonsense to hold 
that the cause of his homelessness after that date was that he 
chose to leave of his own volition before that date.” 4? 


The authority accepted throughout that the applicants would 
undoubtedly have been unintentionally homeless by December even 
if they had not vacated the accommodation in August: this was 
therefore surely not a situation where the authority was faced with 
“ hypotheses involving uncertain attitudes of landlords, rating 
authorities, the applicants themselves, and even intervening physical 
events.” 4 It must also be remembered that the burden lies on the 
authority to satisfy itself on intentionality,“ giving the applicant 
the benefit of any doubt.*® 





39 p. 889, 

do “If the...authority put the appellants on the street, as presumably they 
will if the appeal fails, the most likely outcome must surely be that the family will 
be broken up and the children taken into care” (per Lord Bridge, p. 900); and 
sce A. Harvey (1977) 127 New L.J. 533: “. . . homeless people often receive, in 
effect, more severe sentences than criminals do from the courts”; but cp. Lord 
Lowry in Din, p. 895: “ Clearly Parliament did not intend to punish persons for 
becoming homeless intentionally...’ (italics in original). 

41 p. 884; cp. Lord Wilberforce, p. 886: “. . . [applicants] should bring them- 
selves within the plain words [of the Act].” 

42 p. 897. 

43 Per Lord Wilberforce, p. 886; cp. Lord Fraser, p. 888 (“almost certainly ”), 
and Lord Lowry, p. 892 (“ inevitably ”). 

44 See s. 4 (2)+(3) of the 1977 Act. 

45 See the Code of Guidance, loc. cit. and R. v. Thurrock B.C., ex p. Williams 
[1982] L.A.G. Bull. 8; see also the question suggested by Lord Bridge as appro- 
priate for an authority to ask in a “ Din-type” situation: “if the applicant had 
not left his previous accommodation, is it likely that he would now be homeless? ” 
(p. 898: italics supplied). 
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The difficulties which have arisen on the interpretation of section 
17 are primarily the fault of Parliament rather than the courts.** 
The differences of approach between the Court of Appeal and the 
House of Lords.in Islam, and indeed between the majority and 
minority opinions of their Lordships in Din, emphasise the need for 
Parliament to re-consider the whole concept of intentional homeless- 
ness.*7 So long as section 17 survives in its present form, it will con- 
tinue to generate considerable litigation. 

Davip C. Hoata * 


WHAT is THE RULE IN Foss y. HARBOTTLE? 


In a long judgment divided into seven chapters (of which, regret- 
tably, only two are reported) the Court of Appeal in Prudential 
Assurance v. Newman Industries (No. 2)+ has relentlessly dis- 
mantled as much as possible of Vinelott J.’s conclusions of fact and 
law.” It rejected all charges against B. and L. (directors of N. Ltd.) 
other than that they issued a tricky circular and deceived N. Ltd.’s 
board, auditors and shareholders into purchasing assets from T.P.G. 
Ltd. (of which they were also directors) by concealing an earlier 
transaction. Its exposition of the rule in Foss v. Harbottle * was not 
necessary (N. Ltd. changed sides) and was not preceded by sustained 
argument from the parties.* 

The court rightly criticised Vinelott J. for postponing considera- 
tion of Prudential’s competence to sue until after trial.’ However, 
its criticism ° that the claim for personal loss “ would subvert ” the 
rule, must be contrasted with the House of Lords’ approval of such 
a claim where there is deceit in Davidson v. Tulloch.’ 

Given the nature of Prudential’s claim, the Court of Appeal’s 
view ° that it was “ not concerned with ” the principle that minori- 
ties cannot complain of an “irregularity (as distinct from an 
illegality)...if it...can be cured by a vote of the company in 
general meeting” misjudges the situation. For the primary issue 





46 See A. Arden, op. cit. p. 15. 

47 Yet the government, following a lengthy review of the operation of the 
Housing (Homeless Persons) Act, has no plans at present to amend the Act, and 
intends merely to “ tighten the code of guidance ” (see H.C.Deb., Vol. 23, col. 3/8: 
Mr. M. Heseltine (May 13, 1982) ). 

* Senior Lecturer, University of Sheffield. 

1 [1982] 2 W.L.R. 31. Those reported are Chap. 5 “ The Law” and Chap. 7 
“ Conclusions.” 

2 [1980] 3 W.L.R. 543. See (1981) 44 M.L.R. 202. 

3 (1843) 2 Hare 461, hereinafter called “ the rule.” 

4 Supra, at pp. 46-47. 

5 Ibid. at pp. 38 and 47; (followed in Estmanco (Kilner House) Ltd. v. G.L.C. 
[1982] 1 W.L.R. 2, 14). 

6 Ibid. at p. 48. 

7 (1860) 3 McQ.H.L. 783; 2 L.T. 97. The court suggested in Prudential (No. 2) 
that minority shareholders ought to establish a prima facie case before trial, because 
they can outmanoeuvre the rule by alleging fraud and control. Victorian judges 
were not so easily outwitted, see Davidson v. Tulloch, supra, at p. 100 and Russell 
v. Wakefield Waterworks, L.R. 20 Eq. 474, 482. 

8 [1982] 2 W.L.R. at p. 37. 
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here is whether the: impugned.acts “admit of confirmation at the 
option of the corporation,”® and to Wigram V.-C. the authorising 
and curing power of the ordinary resolution provided both the sub- 
stance and the limits of the rule.t° Somewhat unnerving, therefore, 
is the introduction to the ordinary resolution test in Estmanco Ltd. 
v. G.L.C.™: “It may be that the test may come to be. . : .” If the 
test may become ‘in 1982 what it was in 1843, it seems that the rule 
in Foss v. Harbottle is not the rule in Foss v: Harbotile. 

The Court of Appeal considered the “ claim of justice ® as an 
exception to the rule. ‘ Justice ” has had a chequered career lately : 
it has been denied,’* assumed,** upheld,* downgraded ** and even 
‘degraded.’*® A. clue to its true worth is the prominence accorded to 
itin Foss v. Harbottle ” and its description there as a “ principle.” 1° 
This and Wigram V.-C.’s cordial approval of Hichens v. Congreve, 
Walworth v. Holt ?° and Preston v. Grand Collier Dock *! are no 
accident, because the ‘‘ Justice ” exception was the intensely prac- 
tical? root principle of the minority representative suit, and had 
been for over 100 years.’ It was the rule that although equitable 
assistance was generally unobtainable -unless all proper parties were 
before the court,.a representative ‘plaintiff who could show that in- 
sistence on normal practice would .make an: equitable wrong unre- 
dressible could obtain relief.”4 In company law, therefore, “ Justice ” 
is the great general principle to which’ all. ezeepnons owe ‘their 
existence.?* 

So far as “ fraud by wrongdoers in apneral ™ as an exception to 
the rule is concerned, Prudential (No. 2) involves deceit and needs 
no comment. Estmanco, however, raises new issues. Megarry V.-C. 
held that a shareholder’s right to selfishness 7° “does not include the 
right of ‘‘ depriving the company of a cause of action and stultify- 





9 Foss v. Harbottle, supra, at p. 493. 

10 Ibid, at pp. 493-494. 

11 [1982] 1 W.L.R. 2, 11. - 

12 Paylides v. Jensen [1956] Ch. 565, 575... 

13 Heyting v. du Pont [1964] 2 All E.R. 27, 279 and 281; 

14 By Vinelott J., Prudential. (No. 2) [1980] 3 W.L.R. 543; and Hodgson v. 
N.A.L.G.O. [1972] 1 All E.R. 15. 

15 Not a “ practical test ” per C.A. Prudential (No. 2), supra, at p. 47; Estmanco,. 
supra, at p. 11. 

16 Estmanco at p. 11: Justice means “ different things to different men.” 

17 Supra, at pp. 491-492. 

18 Ibid. at p. 492. 

. 19 4 Russ. 562. Bee 

20 4 Myl. & Cr. 619. x 

21 10 L.J.Ch. 73. j 

22 According to Lord’ Eldon in Cockburn vV. Thompson, 16 Ves. 321. 

23 Preston v. Grand ‘Collier ‘Dock (súpra); Walworth v. Holt (supra); Small `v. 
Attwood, 2 L.J.Ex.Eq.(N.s.) 9, 11-12; Blain v. Agar, 5 L.J.Ch. 1. 6; Hitchens v. 
Congreve (supra); Lloyd, v. Loaring, 6 Ves. ‘775: Walburn V. Ingilby, 1 Myl. & Cr. 
61; ‘Mare v. Malachy, 5 L.J.Ch.(N.s.). 345, 348; ‘Cockburn v. Thompson (supra); 
and Meux v. Maltby, 2 Swan, 277 gathering decisions back’ to City of London v. 
Richmond (1701) 23 E.R. 870. 

24 See especially Cockburn v. Thompson (supra) and Walworth v. Holt (supra). 

25 As Romer J. recognised: Cotter v. Séamen’s Union [1929] 2 Ch. 58, 69. 

26 Succinctly restated at (1981) 44 M.L.R. 202.. `- 
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ing the purpose for, which:the company was formed.” 2” He founded 
this, not on the principles underlying. Menier. v. Hooper’s Telegraph. 
Works? and Cook v:-Deeks;?? but by applying to-a majority share- 
holder the, Daniels v. Daniels *° principle, that, directors are liable 
for using. power to benefit themselves: at the company’s expense; 
whether, intentionally or unintentionally, fraudulently or negligently. 
The court’s justification was that directors who „are controlling 
shareholders could too, easily. evade the fraud ‘exception by switch- 
ing board, decisions to the general meeting.** This reasoning, forti- 
fied. by references to abuse, of power,*? „subjects a controller’s legal ; 
right to vote to equitable considerations. Equitable intervention in 
this traditionally inequitable stronghold is ‘increasing,** and that 
is no bad thing if it puts a brake on developments like Northern 
Counties Securities v. Jackson and Steeple Ltd.,°>+ where Walton J. 
carried selfishness too far in permitting shareholders to vote de- 
liberately and without personal risk in favour of contempt, thus 
constituting wilful disobedience to the court a property right and 
one of the incidents of a-share issued pursuant to the Companies 
Acts. 

The appeal judges’ preference for an “old fashioned” ** rule 
in Foss v. Harbottle points to a possible.key to the modern riddle 
of the meaning of “ control,” which, in my view, was originally set in 
the 1870s by James L.J.’s forceful judgments that the minority must 
prove fraud and control, strongly implying that control involved 
the: delinquents: (alone or. with abettors) holding most:of the votes 
_in general meeting. = 

This narrowing of the exception produced two main difficulties: 
first, it swept into oblivion a line of cases headed by Davidson v. 
Tulloch, which held a small category of deliberate frauds and 
deceits incapable of “ confirmation at the option of -the corpora- 


27 Headnote (p. 4) see pp. 13, 15-16. G.L.C. commenced selling 60 flats to long 
lessees, and formed Estmanco (taking all 60 shares, transferring one to each lessee), 
whose objects included taking a superior lease when all 60 transactions were com- 
plete. Until completion G.L.C.' had sole ‘voting rights. G.L.C.- covenanted with 
Estmanco to fiid 60 such lessees, but, after 12 transactions, changed its housing 
policy and broke the covenant, using its voting rights to instruct Estmanco’s directors 
to withdraw ä specific performance action. The voteless minority applied’ to continue 
it. eos F 7 : 
28 9 Ch.App: 350. a5 E 
29 [1916] 1 A.C. 554. : i 
30 [1978] Ch. 406, 414. : 

31 [1982] 1 W.L.R. at p. 12. i 

32 Ibid. at pp. 12 and 16. 

33 After Lord Wilberforce’s dictum in Ebrahimi y. Westbourne ‘Galleries [1973] 
A.C. 360, 379. Seo Pennell v. Venida (unreported) discussed by Burridge (1981) 44 
M.L.R. 40, and Clemens v. Clemens Bros. Ltd. [1976] 2 All E.R. 268. On class 
meetings see Re Holders Investment Trust [1971] 2 All E.R. 289. 

34 [1974] 1 W.L.R. 1133. Surely: selfishness merely settles the voting count, it 
does not guarantee invulnerability for the resolution? ; 
. 35 [1982] 2 W.L.R. at p. 50. 

86 Ex p. Fox [1871] 6 Ch.App.. 176; Gray v. Lewis, 8 ‘Ch.App. 1035;. ` Menier 
v. Hoopers’ Telegraph- Works, 9 Ch.App. 350; MacDougall v. Gardiner, [1875] 1 
Ch. 13; Mason v. Harris, 11 Ch.D. 97, < : 
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tion,” and thus capable of minority redress without proof of con- 
trol è”; secondly, the very narrowness of it is hardly reconcilable 
with the wider exception favoured by other judges.** There can be 
no doubt of James L.J.’s success. One measure. of it is that in 
Prudential (No. 2) N. Ltd.’s counsel stated °° that Prudential’s case 
appeared to be “ unique ” because the defendants lacked majority 
control. Certainly no one treats, Davidson v. Tulloch cases very 
prominently nowadays. Furthermore in his. plea: for a wider 
exception Professor Pennington warns *° against the temptation to 
“ dismiss ” the non-control cases “as given per incuriam.” In Pru- 
dential (No. 2) the Court of Appeal’s view“! that any apathetic 
vote is counted in with that of the wrongdoers, leans towards the 
wider approach of Jessel M.R. rather than the narrower one pro- 
pounded by James L.J. If, however, apathy is strictly a matter for 
proof, the minority have just acquired a new and difficult burden. 

The core of Prudential (No. 2) is the conflict of interest and duty 
of B. and L. Yet the analysis reported in Chapter 7 is abbreviated 
to the point of being unhelpful. Even the. basic principle is stated 
in an unusual manner. The court found *? two possible principles 
(a) directors could properly propose the contract here despite con- 
flict, and (b) they could not do so because of conflict, holding that 
(b) applied to overlapping trusteeships and (a) applied in Prudential 
(No. 2). Most of us are used to the single principle applicable to all 
fiduciaries summarised thus by Lord Herschell in Bray v. Ford **: 
“Jt is an inflexible rule of a Court of Equity that a person in a 
fiduciary position... is not, unless otherwise expressly provided, 
entitled, to make a profit; he is not allowed to put himself in a posi- 
tion where his interest and duty conflict.” This rule (originally 
championed by Lord Eldon) has been applied to directors whose 
conflicting interest was their directorship or membership of the 
other contracting company.** 

The salvation of the directors, as with all fiduciaries, is the con- 
sent of the beneficiary (the company in general meeting). Even so 





37 Davidson v. Tulloch (supra); Apperley v. Page, 9 L.T.(0.s.) 117; Clements V. 
Bowes (1853) 1 Drew. 684; Beeching v. Lloyd, 2 Drew. 227; Seaton v. Grant, 36 
L.J.Ch. 638; and the cases in note 40. Page Wood V.-C. actually put Atwool v. 
Merryweather in this category (37 L.J.Ch. 35, 39). James L.J. explained Atwool as 
a case of wrongdoers’ control (Gray V. Lewis, supra, at p. 1050). The novel ex- 
planation of Afwool in the Prudential appeal overstates the effect of the mere 
absence of a demurrer (see Seaton v. Grant, supra, at p. 645, Lord Cairns). 

38 Foss v. Harbottle, supra, at pp. 494-495; Seaton V. Grant, supra; Russell v. 
Wakefield Waterworks, supra, at p. 482; Silber Light Co. v. Silber ngl 12 Ch.D. 
717. 

39 Supra, at p. 38. 

40 Company Law (4th ed.), p. 599, citing Hichens v. Congreve, supra; Taylor v. 
Salmon, supra; Parker v. McKenna, 10 Ch.App. 96; Fraser v. Whalley (1864) 2 
Hem. & M. 10; Shaw v. Holland [1900] 2 Ch. 305. - ~ 

41 Supra, at p. 45. 

42 Ibid. at p. 55. 

43 [1896] A.C. 44, 51. ; - 

44 Transvaal Land Co. v. New Belgium Transvaal Land and Development Co. 
[1914] 2 Ch. 488; Costa Rica Rly..Co. v. Forwood [1901] 1. Ch. 746. 
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salvation comes through complete disclosure, fair terms and full 
value.*® Consent must not, therefore, be brought about by “ unfair 
or improper means,” nor must it be “illegal or fraudulent or 
oppressive towards those who oppose it.” 4° 

The Court of Appeal’s opening words in Chapter 7 are: “ The 
problems involved in this case were caused by the fact that Pru- 
dential were the wrong plaintiffs.” 4 This conclusion suggests that 
Prudential cannot complain where consent is brought about by 
“unfair or improper means”? or is “fraudulent” within Sir 
Richard Baggallay’s exception to the general rule,*® or where a 
resolution is procured by trickiness,*® or where the directors’ breach 
of duty is mala fide * (in this case a clear deceit). In the area of 
conflicts of interest and duty in Prudential (No. 2) such a conclu- 
sion should not have been reached without the closest analysis. 

The appeal judges’ approach to fraud here is not easy. Un- 
doubtedly they are right in holding ® that B. and L. were fraudulent 
if their sole purpose was to rescue T.P.G. Ltd. However, they 
discuss (in the context of interest and duty conflicts) no other possi- 
bilities of fraud, and hold that they “cannot and will not” con- 
sider which company might benefit more or whether B. and L. 
believed that one company might benefit more.**? This I find most 
misleading, because B. and L. would also be fraudulent if their 
predominant purpose was to rescue T.P.G. Ltd., and any benefit 
to N. Ltd., was incidental or fortuitous.” Evidence as to benefit and 
belief are absolutely vital to establish such a fraud. 


R. GREGORY * 


REVOCATION OF A MARKET STALLHOLDER’S LICENCE 


WiLL the courts use the familiar principles of judicial review to 
control the exercise by statutory bodies of powers derived from 


45 Williams v. Scott [1900] A.C. 499; Dougan v. McPherson [1902] A.C. 197; 
Morse v. Royal (1806) 12 Ves. 355; Gibson v. Jeyes (1801) 6 Ves. 266; Re Fish 
[1893] 2 Ch. 413. Table A, art. 84 does not weaken this principle. Gower’s different 
view of the article (Modern Company Law (4th ed.), pp. 587, 601) rests on unusual 
foundations: e.g. his presumption that consent means that there can no longer be 
conflict, neglects the cases cited above; Lord Hatherley’s analogy between solicitors’ 
‘charging clauses and articles’ waiver clauses (Imperial Mercantile Credit Assoc. vV. 
Coleman, 40 L.J.Ch. 262, 273) is not followed; lastly his wide interpretation Table 
A, art. 84 cuts down s. 205, Companies Act 1948—an unusual treatment of 
schedules and sections (see Ellerman Line v. Murray [1931] A.C. 126). 

46 N.W. Transportation v. Beatty, supra, at p. 594. 

47 Supra, at p. 50. 

48 N.W. Transportation, supra. 

49 Baillie v. Oriential Telephone and Electric Co.-[1915] 1 Ch. 503 was cited, 
but not on this point. 

50 See Wedderburn [1958] C.L.J. at p. 98; Davidson v. Tulloch cases. 

51 Supra, at p. 55. 

52 Ibid. 

53 Hirsche v. Sims [1894] A.C. 654; Howard Smith v. Ampol [1974] 1 All E.R. 
1124, 1133-1134. ` 

* Senior Lecturer, Wolverhampton Polytechnic. 


Sept. 1982] NOTES OF CASES `“ 589 


contract? It appears from the Court of Appeal decision in R. v. 
Basildon District Council, ex p. Brown * that they will. . 

Daniel Brown sold fruit and. vegetables at Basildon market. He 
used to obtain his produce in the early hours of each morning at 
Covent Garden and then work on his stall until midday, when he 
returned home to rest. His stallholder’s licence was subject to the 
Council’s Market Regulations, Regulation 4 of which required the 
licence holder to attend: at his..stall. “ during business hours.” 
The Council interpreted this as requiring the licence holder’s pre- 
sence throughout the working day and in 1976 ordered the market 
supervisor to keep a record of attendance. Brown was found to be a 
regular offender. Discussions with Council officers followed, but 
proved fruitless, and in 1977 the Council’s Consumer Protection 
and Health Committee decided to terminate Brown’s licence under 
Regulation 2B (c), which entitled either party to terminate on three 
months’ notice. The market supervisor attended the meeting, but 
Brown learned of the proceedings by letter. He applied for an order 
of certiorari to quash the decision, but the Divisional Court refused 
his application and his appeal was dismissed by.a majority in the 
Court of Appeal (Templeman and Dunn L.JJ., Lord Denning M.R. 
dissenting). 

On the threshold question of whether the Council’s decision was 
open to review for, inter alia, abuse of discretion or breach of 
natural justice, their Lordships were unanimous. The Council was 
a statutory public authority -acting under statutory powers and was 
therefore subject to, the supervision of the courts to ensure that 
those powers were not exceeded or abused.? There is, however, a 
difficulty with this reasoning in that the Council, whether or not 
it was acting under statutory power in carrying on the market, was 
clearly exercising a contractual power in terminating Brown’s 
licence. Such a power cannot be limited by the ultra vires principle, 
which is based on implied Parliamentary intent.* As for natural 
justice, Brown could have enjoyed only an implied contractual right 
to its protection, entitling him on its breach to the remedies of 
private, not public, law.* This point is illustrated by R. v. Post 
Office, ex p. Byrne,’ a decision of the Divisional Court not cited in 
Brown. Byrne, a Post Office telephonist, had been placed on sus- 
pended dismissal for 12 months after an altercation with a super- 
vising officer. He applied for-an order of certiorari to quash the 
decision on the grounds, inter alia, that the disciplinary procedure 
had contravened the Post Office’s disciplinary rules.and that a Post 
Office official exercising disciplinary measures against an employee 


1 (1981) 79 L.G.R. 655. 
2 p. 661, per Lord Denning M.R.; p. 610, per Templeman L.J.; p. 674, per 
a S J. 
, €.g. Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation 
P 1 K.B. 223, 234,` per Lord Greene M.R.; Hartnell v. Minister of Housing 
and Local Government 11965] A.C. 1134, 1173, per Lord Wilberforce. 
4 See Wade (1969) 85 L.Q.R. 468. 5 [1975] LC.R. 21. 
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came within the category of public bodies to which certiorari lay. 
The Divisiona! Court dismissed the. application òn the ground that 
the public law., remedy of certiorari would not lie to quash the 
decision of a tribunal whose powers derived from contract. Bridge 
J., with whom Lord Widgery C.J. and Ashworth J. concurred, 
said *: a i 


. the only jegal authority which any Post Office ampo 
superior in rank to`the present applicant exercises, or can 
exercise, in relation to the applicant is an authority which 
derives exclusively from the contract which the applicant has 
made with the Post Office, namely his contract of employ- 
ment.” 


If there were a breach of that contract, the remedy lay in private 
law. It follows that proceedings for judicial review were inappro- 
priate in Brown, where the power of termination exercised by the 
Council also derived exclusively from the contract made with the 
applicant. 

In support of his approach i in Brown, Lord Denning M.R. quoted 
Lord Goddard C.J. in Ex parte Neate’ to the effect that the 
prerogative orders have in modern times been applied to “*.. . statu- 
tory bodies on, whom Parliament has conferred statutory powers 
and duties which, when exercised, may lead to the detriment of 
subjects.” However, these words deal with the exercise by statutory 
bodies of statutory, not contractual, powers. So also do those cases 
to which Lord Denning referred in which licensing decisions have 
been quashed.* The revocation of a statutory licence is, as an 
exercise of statutory discretion, subject. to the supervision of the 
courts in accordance with the principles of judicial review; but it 
does not necessarily follow that the termination bya statutory 
body of a contractual licence is anything other than a matter for 
the law of contract. 

The applicant in Brown advanced an altogether different basis 
for the court’s intervention, namely that adopted in R. v. Barnsley 
Metropolitan Borough Council, ex p. Hook.” There the Court of 
Appeal granted an order of certiorari to a stallholder at Barnsley 
market whose licence had been terminated on five days’ notice at 
a meeting from which he had been excluded. The court was prepared 
to review the. decision because Hook was entitled to his stall by 
virtue not only of contractual rights, but also of a common law 
public right ° of which he was not to be deprived save for good 


6 At p. 227: 

7 R. v. National Joint Council for the Craft of Dental Technicians Disputes 
Committee, ex p. Neate [1953] 1 Q.B. 704, 707-708. 

8 pp. 662, 663, citing R. v. Gaming Board for Great Britain, ex p. Benaim and 
Khaida [1970] 2 Q.B. 417 and Congreve v. Home Office [1976] Q.B. 629. 
. 9? [1976] 1 W.L.R. 1052. 

10 Which their Lordships variously defined as a right to buy and sell (p. 1059, 
per Scarman.L.J.), to trade (p. 1062, per Sir John Pennycuick) or to have a stall 
once leave is ‘obtained and while stallage is paid (p. 1057, per Lord Denning M.R.). 
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cause and in accordance with natural justice. The ‘difficulty with 
this reasoning is that the undoubted public right that exists in 
respect of public markets ™ to come onto the land to buy and se 
does not entitle members of the public.to exclusive occupation of 
the market soil.!* For this they require a licence (or lease) from 
the market owner.’ The evidence was that Hook enjoyed in respect 
of his stall an oral.contractual.licence, revocable at will, which the 
Council had'revoked. 

Moreover, of their Lordships in Brown only Lord Denning M.R. 
was prepared to hold that Basildon’s was a statutory market to 
which common law public rights could attach. He relied on 
documentary evidence that the Council, Ministers and stallholders 
had, for some 15 years, regarded it as established under the Food 
and Drugs Act 1955. The Council’s argument that it could not be 
estopped from denying that the market was statutory he answered 
by reference to H.T.V. v. Price Commission ™° which, he said, deci- 
ded that a public authority cannot be allowed to act inconsistently in 
its dealings with the public if to do so would be unfair or unjust. 
In the H.7.V. case, the Price Commission was held unable to issue 
a ruling which contradicted a previous, perfectly valid, one that 
tax payments were an allowable item of costs in the calculation of 
price increases by television programme contractors. The Court of 
Appeal held that the duty to act fairly has a substantive and not 
merely procedural application, so that inconsistent or unfair conduct 
by a public authority can amount to an abuse of discretion. What- 
ever its. merits, this doctrine clearly cannot apply where, as in 
Brown, the authority concerned is not inconsistently exercising a 
discretion but is simply making inconsistent assertions. That is 
the province of the doctrine of estoppel, which could have no appli- 
cation in Brown because it cannot operate so as to legitimate ultra 
vires action ’*: if the market was not established under statutory 
authority, it could not have become so by reason of the Council’s 
assertions. *® 

That there is no legal justification for treating as open to review 
decisions such as those challenged in Hook and Brown should not 
be surprising if it is accepted that it is no more part of adminis- 


11, A public market is one established under a franchise or statute. Other markets 
are not true markets, but unofficial ones to which no public rights attach. Barnsley 
market was established under a charter granted in 1249. See Marquis of Downshire 
v. O’Brien (1887) 19 L.R.Ir. 380, 389; Halsbury (4th ed.); Vol. 29, para. .601. 

12 Newcastle (Duke of) v. Worksop Urban Council [1902] 2 Ch. 145, 159, per. 
Farwell J. 

13 Northampton Corporation v. Wood (1745) 2 Stra. 1238; Yarmouth Corpora- 
tion y Groom (1862) 1 H. & C. 102; Brandon v. Barnes [1966] 3 All E.R. 296 
(D.C. : 

14 See Brown, pp. 672-673, per Dunn L. J. 

15 p. 662; cf. p. 674, per Dunn L.J., p. 667, per Templeman LJ. 

16 [1976] I.C.R. 170. 

17 See, e.g. Rhyl U.D.C. v. Rhyl Amusements Eta. i) 1 W.L.R. 465, 475, 
per Harman J. 

18 p. 674, per Dunn L.J. 
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trative law to correct inequalities of bargaining power between 
contracting parties than it is to provide remedies for breach of 
contract. But besides being unsound, the reasoning on which the 
Court of Appeal relied in Brown is also unsatisfactory in its effect, 
for it renders every act or decision of a statutory body open to 
challenge. In the field of contract alone this could clearly lead to 
illogical, even absurd, interventions by the courts. ' 

Finally, in their application of the principles of judicial review 

to the Council’s decision, their Lordships in Brown were far from 
unanimous. 
: Dunn L.J. declined to intervene because to quash the decision 
would mean “rewriting” a contract which Brown had entered 
into “ with his eyes open.” 1° Since Regulation 2B (c) was untram- 
melled, he refused to consider either the meaning of Regulation 4 
or the application of the principles of natural justice. However, in 
view of the consistent refusal of the courts to recognise the 
existence of unfettered statutory powers,” the suggestion that there 
can be unfettered contractual powers is, to say the least, difficult 
to accept. ; 

Templeman: L.J. held? that the Council had not erred in its 
interpretation of Regulation 4 and that the decision to terminate 
Brown’s‘ licence was neither ultra vires nor taken in breach of 
natural justice. Lord Denning M.R., however, held? that the 
decision was vitiated by the Council’s erroneous interpretation of 
Regulation 4, which required the stallholder’s attendance “at 
some time” during the working day—a somewhat strained inter- 
pretation. He also held ?* that the decision was taken in breach of 
natural justice, which must be the better view: if Brown enjoyed 
the protection of natural justice, then it must-at least have entitled 
him to a hearing before his licence was revoked. Templeman L.J. 
disagreed because, he said,’ the crux of the matter—the Council’s 
insistence on full-time attendance and Brown’s failure to comply— 
“could not have been altered by any attendance at the meeting.” 
This reasoning provides a clear example of the disturbing tendency 
of some judges to’confuse substantive with procedural issues in 
applying the rules of natural justice.’ Indeed, Lord Denning M.R. 
fell into the same error in holding that a stallholder’s licence could 
not be terminated without a hearing “ except for good cause.” *° 
It was only because he thought no good cause had been shown that 
he was prepared to hold that Brown should have been afforded a 
hearing before his licence was terminated. 


19 p, 674. ; 
20 See, e.g. Breen v. A.E.U. [1971] 2 Q.B. 175, 190, per Lord Denning M.R. 
21 pp. 670-672. 5 


23 p, 664. 

, 24 p.670. ^ 
25 See further [1975] P.L. 27 (Clark); (1981) 44 M.L.R. 103. 
26 p. 664. 
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In the light of these criticisms, it is regrettable that the Court 
of Appeal did not decide against Brown on the simple ground that 
he was not entitled to challenge the termination of his licence by 
way of proceedings for judicial review. 

ee ROBERT WARD * 





* Barrister. 


REVIEWS 
THE POLITICS OF INFORMAL JUSTICE 


Tue POLITICS oF INFORMAL Justice, Vols. 1 and 2. Edited by 
RICHARD L. ABEL. [New York, Academic Press. 1982. 335 and 
338 pp. Hardback: £19-60 each.] 


PARADOXICAL efforts to delegalise law in the late twentieth century have 
generated confused and contradictory responses at points all along the poli- 
tical spectrum. Any attempt, therefore, to draw the debate together is likely 
to be a useful prelude to a more coherent analysis. 

Wisely eschewing words such as socialist justice or popular justice which 
should denote precise concepts, but which are most usually used merely 
rhetorically, Abel uses the term informal justice to characterise those insti- 
tutions and procedures which do not correspond to conventional civil law or 
common law institutions and practices. Broadly he means those institutions and 
practices which are either not formal or not rational in Weber’s sense. Equally 
wisely he omits any discussion of either pre-capitalist or colonised societies: his 
readers are not invited to elide distinctions between modes of production and to 
choose off the peg a judicial form they fancy for instant home consumption. 
Rather he appears to share Santos’s view that “explanation is always future 
oriented” (2: 279), and that strategies for the future can only emerge from 
struggles, and the correct analysis of struggles, in the present. Thus not only 
are pre-capitalist models not on offer, but finished socialist models are not 
available either. What Abel does present are twenty accounts of changes in 
legal forms, with attempted analyses of how these changes have come about, 
and class evaluations of them. This is a brave and important enterprise, and 
inevitable variations in quality between individual pieces do not detract from 
the overall conception, or from the scale of the theoretical and political advance 
which this collection makes possible. A step by step examination of the collec- 
tion reveals not just the individual strengths and weaknesses, but also the 
theoretical space which Abel has created for us by bringing these papers 
together. 

The first volume deals with “The American experience.” After a brief 
editorial introduction there are three sections dealing with “ historical ante- 
cedents.” “ contemporary experiments ” in the United States, and “ theoretical 
perspectives.” 

Jonathan Garlock, in the historical section, analyses the Knights of Labour 
Courts which held considerable sway in the last thirty years of the nineteenth 
century. Between 1869 and 1896 approaching three million workers joined 
the Order, which had twelve thousand Local Assemblies in five thousand 
industrial communities (1: 18). Each local assembly had a court consisting of 
a judge, a judge advocate, and a clerk, all elected annually. To the continuing 
chagrin of some members, there was no central or superordinate court 
structure. Court records are rare and patchy, in particular for non “ criminal ” 
matters. However, full records of expulsions for limited periods are extant, and 
Garlock is able to show that the courts dealt as frequently with violations of 
statute law as with “ offenses against class solidarity’ or “ offenses against the 
Order.” The struggle by state courts to regain control of labour discipline, 
either directly or by directing what procedures should be used by the Order 
and by unions, is hinted at rather than presented fully. 

In the second section Mark Lazerson’s paper on the South Bronx Legal 
Services Morrisania and Landlord Tenant Offices is an exciting read. Success 
stories in the law for the poor area are so rare. Lazerson describes how a 
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strategy of insisting on-formal procedures and.trials led toʻa backlog of cases 
and longer waiting times. Judges began to insist on the observance of correct 
procedures by landlords in the first instance to save interminable adjournments. 
Landlords began to find ‘it worth their while to settle with tenants out of 
court on terms relatively favourable to-the tenants. The alternative was to 
wait a long time for a trial which might, given the new formality, necessitate 
the expense of hiring a lawyer. } 

Even this story lacks a completely happy ending for a political struggle led 
to the landlord-tenant courts being replaced by a new agency with a more 
administrative style. Continuing battles secured a policy of dismissing for pro- 
cedural irregularities in the new Housing Court as well. The alternative for 
the court was to suffer a succession of one and two day trials. But -legal ser- 
vices representatives have not yet been quite so successful in the new court 
as they were in the old one. Although Hearing Officers and landlords have 
learned to be wary and to settle, respectively, when a defendant is repre- 
sented by the L.T. Office, in the new court this success is restricted to the 
tenants whose cases the office has actually taken on, whereas the organisa- 
tion of the old court had made it possible to influence every case and by so 
doing to create a general policy. 

The paper which stands out in the theoretical section of volume 1 is that 
by Boaventura de Sousa Santos. The only reprint of the entire collection— 
and well worth its second life—this' paper originally appeared in the Inter- 
national Journal of Sociology of Law in 1980. Santos’s argument is complex 
and conceptually tight. Considerably simplified, therefore, the gist of it is 
that the movements towards diversion, treatment in the community, neighbour- 
hood justice, and so on, represent a deeper and more subtle penetration by 
the state into new areas of civil society. This is achieved by means of the state 
harnessing ‘‘ chaosmic ” or dispersed powers to its purposes. What is in part 
implicit, in part expressed, in Santos’s work is that in everyday life social 
control is exercised through a myriad of diverse, sometimes contradictory, 
relationships and practices: the wish’ to show or receive affection; the wish to 
accord or receive respect, status, or prestige; an awareness of responsibility for 
others— these are but a few of the highly desirable control devices that 
can be identified in society. The new strategy, however, means that the state 
shapes the criteria for which respect should be accorded, has views about the 
channels along which affection may legitimately flow, distinguishes appro- 
priate from misguided senses of responsibility. Thus’ a new penetration of 
civil society is achieved. Santos adds a note of hope—no development is with- 
out its contradiction, and every power ostensibly given to a community may 
one day be seized by that community for real. But by and large this is a 
warning, and because the argument is:so conceptually refined the warning it~ 
self is clear and simple, like the theme in a Mozart concerto, which transcends 
its own complexity. 

Many of the other contributions to Volume 1 provide over-views of deve- 
lopments or arguments: the terrain is largely familiar, but there are sudden 
outcrops of insight which may necessitate modification of the intellectual map. 
Christine Harrington offers a brief survey of institutional changes in the 
United States and the ideologies governing them in the early years of this 
century;. Paul Wahrhaftig attempts a classification of contemporary develop- 
ments in terms of who controls the agency; Andrew Scull rehearses his argu- 
ment that community corrections arrangements are of benefit to the autho- 
rities rather than to the recipient. In the theoretical section Steven Spitzer, 
Richard Hofrichter, and Rick Abel himself attempt theoretical/political evalu- 
ations of the contemporary push to judicial informalism in the United States. 
In different ways each confronts the dilemma of a reform movement which 
offers at best an exchange of often unenforceable rights for sympathetic treat- 
ment. This contradiction is compounded by the ambivalence of the left to 
formulations of rights which depend on a capitalist ideology of the nature 
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of the subject. That debate is less central in the United States than in Britain, 
but ‘these ‘papers will illuminate the discussion although they do not engage 
with it directly. The real problem is that, Santos excepted, these papers 
addressing the theoretical issues are not rooted in nor do they offer a theory 
or a set of integrally related concepts. However, they do emphasise once 
again the contradictory nature of soi-disant reform movements. Their gene- 
ral conclusion seems to be that the devil we know (rights) is better than the 
devil we don’t (informal justice). 

Having left his rather frustrated reader with a problem crying out for 
theoretical solution, Abel in the second volume supplies a wealth of sophisti- 
cated’ analyses which show how such a resolution may be achieved. These 
“comparative studies” are more modest in scope, dealing in detail with 
specific instances only, but the abstractions which they offer are rooted in 
these concrete experiences. None of the papers is in itself comparative, but 
in successfully locating the space for theoretical advance they make future 
comparisons and political evaluations possible. The volume opens quietly, even 
sedately. In the introduction the editor guides us to consider the part which 
might be played by informal justice in revolutionary transitions; Sally Merry 
then points out that even empirically (let alone theoretically) mediation can- 
not be the same phenomenon in a capitalist as in a pre-capitalist society; 
Catherine Meschievitz and Marc Galanter discuss why an Indian institution 
which is neither local nor formal is avoided by potential litigants as offering 
the worst of both worlds: informality per se is of no value to them. 

We are rudely jolted out of this high quality but intellectually genteel dis- 
cussion by the second section, in which Udo Reifner, John Haley, and Heleen 
Ietswaart discuss the relationship between informality and fascism in Ger- 
many, Japan, and Argentina respectively. Here a concept (informality) which 
operates only at the institutional level will not do. Reifner’s brilliant contribu- 
tion distinguishes “three main forms of legalisation ” (2: 82) and shows how 
each of these forms is related to a political and economic structure, both 
synchronically and diachronically. We now have concepts of legal forms which 
ate related to a theory of social order. We have advanced beyond attempted 
empirical definitions. 

The forms of legalisation distinguished are liberal, or “ individualistic auto- 
nomous,” “collective,” and “individualistic administrative.” Reifner shows 
how collective forms were being developed within German trades unions. 
Workers’ Offices for legal advice were conscious of the class character of 
individual problems. This was emphasised by the surveys and research which 
they undertook, and in their educational work. “... inspired by an ideology 
of prevention, they developed three kinds of collective activities: mobilising 
public law for “ private” collective interests, increasing public consciousness 
about “private” matters through critical information, and enforcing 
preventive rules through non-judicial sanctions. To do this they had to break 
down three barriers erected by individualistic legalisation: the wall between 
private and public law, the isolation of legal advice from the other steps in 
the legalisation process, and the boundary between legalised and extra-legal 
action.” (2:97). 

Their growing success at promulgating “the law of the people” in opposi- 
tion to official law led to a successful counter-strategy by the bourgeois 
regime. Public legal advice centres for the poor were established, and workers’ 
offices themselves were “ reintegrated ” into conventional, individualised advice 
bureaux. Conservative anti-capitalism led eventually to the incorporation of 
such public service advice centres and, via a “peace of law” movement, to 
an idea of “legal care within an authoritarian state.” Legal care institutions, 
with the primary function of pacification, were interposed between the work- 
ing class and their claims. The Social Democrats realised too late the destruc- 
tiveness of paternalistic kindness. 

Haley tells a similar story of incorporation under fascism in Japan. Here 
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the capitalist conception of legal rights was used by landlords and others to 
absolve them from their feudal responsibilities to tenants. The response was 
conciliation, in which paternalist traditional values were largely reinstated with- 
in an overall framework of capitalist law where it was necessary for industrial 
advance. A law of contract, for example, was necessary, but was suspended in 
favour of conciliation for individual debtors in times of depression. Here 
again, informal justice meant not just rightlessness, but also powerlessness. 

On a rather different tack Ietswaart shows how in Argentina the discourse 
of popular justice is appropriated by the authorities to legitimate summary 
justice. The frightening equation of the police with the people whom they 
allegedly represent has been heard here too, recently, and not just whispered 
either. In pointing up the dangers inherent in such discursive conflation 
Ietswaart has therefore done us a great service. She has also made it quite 
clear why the theoretical task of achieving distinctions between informal 
structures is of immense political importance. 

Bryant Garth’s paper on movements towards informalism in North America 
and Western Europe was perhaps a late arrival for Volume 1, where it could 
have been an informative contribution. In Volume: 2 it interrupts the argu- 
ment which was, as one might say, just getting exciting. The dénouement 
comes in the final section on “ The revolutionary situation.” Here we have 
papers on Portugal, by Santos, where as he has already described in his 1979 
paper, a spontaneous form of popular justice emerged during the revolu- 
tionary struggles up to November 1975; and on Chilean and Mozambican 
efforts to institutionalise a collective form of justice. 

In Chile, as Jack Spence shows, the attempt was unsuccessful and not just 
because of Allende’s downfall. Judges instructed to carry out neighbourhood 
justice on one day per week did so in a cursory and careless fashion. In part 
this was because they resented being forced to do work which had low status 
within the profession—a sign perhaps that the revolution needed to be more 
thoroughgoing in its re-structuring of state agencies. There was, however, 
also another reality basis for their belief that they were wasting their time: 
their mediatory interventions had no standing in the neighbourhoods and were 
therefore unlikely to be acted upon. Spence contrasts this effort from the 
centre with squatter settlement courts which functioned at the same time. 
These were not differentiated from political or even economic (distributive) 
institutions within the settlement, and interpreted their task as the defence, 
or survival, of the settlement. These courts were effective until the class 
struggles which led to the end of the Allende regime itself also first weakened 
them and then brought about (as far as we know) their demise. 

In Mozambique, as in the German Workers’ Offices, the educational task 
of justice is emphasised. The criteria used to decide individual problems must 
be thoroughly discussed and understood. The level of participation in deci- 
sion making must be high for this to be effective. Barbara and Allen Isaacman 
describe how the arrangements for electing judges seek to maintain a balance 
between FRELIMO and local influences, and how the system which is cur- 
rently being institutionalised emerged from that forged in those areas first 
liberated during the independence struggle. Of the twenty papers in the two 
volumes this is the only one which discusses as a problem the continuing 
absence of women as judges, and administrators of the legal system. 

To summarise, therefore, volume 2 of Abel’s collection should appear on the 
bookshelf of everyone interested in forging a socialist legality and in pro- 
gressive developments in the structures and practices of formal control insti- ` 
tutions; Volume 1 has rather a high proportion of over referenced and under 
argued contributions and is therefore less value for money, although here too 
there are occasional moments of outstanding quality and insight. 

Where, then, do we go from here? There are two tasks, of equal importance. 





1 B. de S. Santos, “ Popular Justice, dual power, and socialist strategy ” in 
CSE/NDC (eds.) Capitalism and the Rule of Law.’ . 
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First, detailed descriptions and analyses of atypical legal institutions must 
continue. These must consider the class relations of these institutions, that is, 
‘they must analyse their concrete structures and practices in refined class 
terms; they must demonstrate how these relationships and practices have 
changed through time. Both successes (some of our own law centres for 
example) and failures must be considered, and the criterion for success and 
failure must be consistant with the analytic concepts used, that is, the cri- 
terion too must be class specific. As Reifner has yet again demonstrated—and in 
this scientific age it is necessary that we be constantly reminded—objec- 
tive evaluation can only be undertaken from a class standpoint.2 The world 
will not and cannot speak for itself, and we should be constantly watchful of 
those who claim to give it a voice which is no-one’s. 

Secondly, it will be possible, as a result—and only as a result—of these efforts 
to fill that theoretical space which the contributors to these volumes have so 
ably identified for us. Building on this carefully constructed empirical know- 
ledge it will be possible to elaborate a theory which advances and transcends 
both the debate about the possibility and form of rights under socialism, and 
the less coherent but politically more immediate debates about welfare rights, 
de-legalisation, and popular justice under capitalism. Already, and as a result 
of these books, we can distinguish between collective legality and corporate 
legality; between individualised rights and necessarily individual manifestations 
of collective claims; between the discourse of popular (populist) justice and 
the practice of collective justice .. . and much more. And as a result of these 
books we have learned too the methodological lesson that these distinctions 
and theoretical elaborations have emerged not from rumination about rights 
but from concrete examinations of class practices. i 

Abstracting from such concrete examinations future analyses, like many 
of these, can avoid being pegged to institutions or subverted by simplistic 
.nominalism. We shall be able to describe courts, law centres, advice agencies 
theoretically, that is, we shall be able to make intellectually and politically 
viable distinctions between them. In this way the research and theory building 
enterprise will indeed become useful: it will provide the basis for stategic 
decisions for future policies and future struggles. Rick Abel is to be thanked 
for focusing our minds on these possibilities. ~ 


‚MAUREEN CAIN * 


THE PRACTICAL SKILLS OF THE SOLICITOR. By LAURENCE SHURMAN. 
[London: Oyez Publishing Limited. 1981. 124 pp. Paperback: 
£6:25.] 


Mucx of the mystique of the law is bound up not only in the difficulties of 
legal language but in the work of the people who use it. It is the untaught 
skill of the lawyer as well as the character of legal work which has attracted 
academic interest both as a means of understanding better the function of 
lawyers in society and’ of deriving a means of educating more competent 
lawyers. A book that might blow away some of the dust surrounding the work 
of solicitors’ offices, even if it did not “blow the lid” on legal work would 
„be a useful basis for trainee lawyers and of interest to those who study the 
working law. 

Although Laurence Shurman states that he sets out to do so, this book does 
not “analyse” the skills of the solicitor, in any conceptual format that will 
allow academic readers to learn more about those skills than they could else- 





2 M. Cain and J. Finch, “ Towards a rehabilitation of data” in Abrams, P. 
et al. (eds.), Practice and Progress: British Sociology 1950-1980 (1981). 
* Visiting Fellow, Institute of Criminology, Cambridge. 
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where. Instead, what seems to be fairly sensible and down-to-earth advice is 
given on a number of tasks which the author suggests from his experience a 
solicitor should be able to perform, The practical ‘skills of the solicitor are no 
doubt partly resultant from the acquisition of the knowledge and ability to 
carry out a set of comparatively routine tasks or even the maintenance of a 
repertoire of such tasks or techniques. The “ skill” however also involves the 
ability to choose the appropriate task or technique for the particular work in 
hand, as a result of some judgment. 


This book covers some of the groundwork of legal practice, not in sufficient 


detail for it to be'a step-by-step DIY manual of practical work for solicitors, ` 


nor sufficiently at a conceptual level from which a “wood from the trees ” 
view could be obtained and the details filled in by the reader. It falls somewhere 
between the two. 

It does however provide some interesting reading in a number of other ways. 
Its major merits must be that it is the first attempt in this country to produce 
a work of its kind, and that it exhibits a much more modern approach to the 
law, legal tasks and legal personalia than for example the heavy-handed style 
of Glanville Williams’s Learning the Law. 

It is worthwhile looking at the book from two different points of view, the 
academic and the practical. Some of the suggestions in the book, or the un- 
articulated premises on which they are based, tell us things as students of the 
profession which it might otherwise have been difficult to document. The sug- 
gestions on how a solicitor should give advice exhibit the necessity for the 
lawyer always to look on the bad side, always to be pessimistic about even 
the best of cases (p. 9) and lay out its pitfalls rather like the “ defensive 
medicine” posture adopted by doctors in the United States in the wake of 
increased litigation against them. This is undoubtedly good sense for a prac- 
titioner in fear of a negligence action—but the view that it presents of the 
profession as-a constant Jeremiah of woes is a rather curious one. Similarly 
the suggestion that even when the solicitor is not dealing with clients or in 
meetings a secretary should filter calls and “ should: be able to determine how 
urgent and important the incoming:call is” presents a somewhat worrying 
picture for clients and other lawyers, perhaps once again on a par with the 
untrained receptionist in a doctor’s surgery carrying out a telephonic diagnosis 
with patients to decide whether the doctor should make a visit or accept a late 
appointment. There is also the suggestion that the “ real work ” of the solicitor 
(p. 28) involves “ dictating a brief to counsel or a complex agreement” rather 
than dealing with.cliénts and: others on the teléphone, a view it is partieuiatiy 
undesirable to foster among entrants to the profession. 

It is also worth reflecting on some of the views expressed in relation to the 
question of costs since the amount of solicitors’ costs and the unreliability of 
their estimates of these is one of the major sources of complaints from clients 
according to the Benson Commission and the Lay Observer.. The question of 
estimates of costs is approached when talking about the initial interview and 
we are told “it is wise to stress the uncertainty and to estimate on the high 
rather than on the low side” (p. 10) in the by now familiar Jeremiah style. 
Later we are warned that “ the danger of quoting 'figures is that clients have 
an understandable habit of remembering them” (p. 105). Surely it would be 
better all round if a written estimate were presented based on the average cost 
of such cases (with added or subtracted complexity factors, etc.) and kept to, 
so that the client knew how much money [sJhe is risking at least in relation 
to his/her own lawyer’s expenses. Computerised - accounting systems can 
undoubtedly produce such figures for each type of case for an individual firm 
and if a realistic average is estimated, it will not matter to the firm whether 
the actual costs are above or below the average. For the client it will at least 
give an element of certainty to eliminate some of the gamble. 

The system advocated by Shurman is rather different. The “ expense of time” 
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is calculated by adding up all the costs of the firm and divided by the hours 
of the fee earners—unobjectionable. Then another element is to be added on 
top of this to account for profit. In Shurman’s example (p. 102) it is 40 per 
cent. (£35 instead of £25 per hour) whereas in his more direct statement at 
page 100 he suggests that “ Twenty per cent. might be thought a reasonable 
profit.” He then goes on to doubt whether many firms are more than barely 
profitable. They are probably not using his system! 

Then the problem of unprofitable work. He says if “the work has to be 
charged out at cheaper than true cost” then that particular case or type of 
work “should perhaps have been done differently or not at all.” Only much 
later at the end of the Chapter does he devote some four lines to the suggestion 
that profitability should not be the sole criterion and a “ deserving case” 
should also be handled. As this is a book intended for the beginner the pro- 
fessional responsibility of dealing with all cases one is competent to handle 
(as set out in the Guide to the Professional Conduct of Solicitors, p. 8) should 
surely be emphasised first and not tucked in at the end of the Chapter. Neither 
is any guidance on responsibility given in relation to Legal Aid cases, although 
a page of suggestions on how to improve profitability on Legal Aid bills 
receives good treatment. 

There is even more difficulty with his account of the details of the “ expense 
of time” system and charging of costs. If a fee earner is recording Jess than 
the appropriate number of hours per week he should be “assisted” to do 
better in the future. The accent is on recording as much time as possible, 
rather like a “time and motions man” in a factory. The temptation for the 
beginner, must surely be to over-record time on client files rather than under- 
record, Which files do you record your coffee-time or visits to the toilet on, 
or the time Mr. Shurman suggests you spend on pleasantries with more junior 
members of staff (p. 92)? 

Many would agree with a charging system based on time spent on a case. 
But the profit costs that find their way to the client’s bill, as Shurman suggests 
them, may bear little relation to the mathematics of time recording. An hour 
of “urgent” work may cost more than an hour of non-urgent work for 
example, thus taking advantage of those in difficulty. Or charges may be 
related to the amount of money or property involved. Although the system 
endorsed by Shurman is accepted Law Society dogma (see The Expense of 
Time published by the Law Society) and has been upheld in the courts, what 
it really amounts to is charging what the market will bear (p. 105), In fact, 
the overriding rule is what is “ fair and reasonable ” and the courts have even 
spelled out that this “ must be a matter of balanced judgment not an arith- 
metical exercise.” The worry is that solicitors unless properly made aware of 
their responsibility will see “ fair and reasonable” as relating more to them 
than the client. 

Perhaps the book’s major flaw from the academic point of view is that the 
learning in the book is all the result of the author’s on-the-job experience which 
needs to be organised, reflected on and then analysed and presented in a clear 
and orderly way. Some comparisons with other legal systems or a little learning 
from other disciplines would possibly help the author to take a more detached 
view. This book compares most unfavourably with nearly all the American 
works which are admittedly rather longer or deal with more discrete areas 
(such as Shaffer, Legal Interviewing and Counselling (1976); Watson, The 
Lawyer in the Interviewing and Counselling Process (1976); Edwards and White 
The Lawyer as Negotiator (1977); Bergman, Trial Advocacy (1979). There is so 
much that we can learn in this area from other disciplines that it is a great 
pity that someone who has had sufficient foresight to understand the need for 
training in “ lawyering ” skills, has not also tried to find out what is involved in 
other “ work experience ” training systems such as medicine, clinical psychology 
or even social work. 
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We should next look. at the book in terms of its declared market “trainee 
and newly-qualified solicitors, their_ principals, and all those who work in a 
legal office.” Even from this viewpoint the book suffers from deficiencies. There 
is some uncertainty as to which group thé work is really intended for. It is 
supposedly really for beginners, yet it describes the. managerial end of office 
record systems including registers of office equipment (p. 79) which are unlikely 
to be the province of a beginner for some time. Similarly, acting upon the 
statement that “ your secretary needs a good chair and typewriter ” (p. 88) is 
unlikely to be within the competence of the newest articled clerk. They may be 
lucky to get a good chair themselves, There is a whole section on personnel 
Management (pp, 90-96), once again too detailed for the beginner and not 
sufficiently detailed for the experienced lawyer. i f 

On the other hand the book is not really sufficient for the real beginner since 
it takes too much for granted including the importance and context of the 
individual work items it addresses. Although the book is advertised particularly 
to current articled clerks the only reference to the method of learning or 
teaching in articles is in relation to drafting (p. 73). This suggests that ‘‘ there 
is no better an experience for the learner than to have his draft scrutinised and 
cut about mercilessly by his own principal in such a. way as to expose flabby- 
thinking, ambiguities, and other defects.” (My italics.) Not exactly an 
ideal learning environment, some might think. There is no advice or intro- 
duction for clerks how best to learn from their experience or what attitudes 
they should have to work, responsibility and pressures, all of which must be 
rather more important than advice on removing “the more prominent stains ” 
from the office carpet (p. 83). There is hardly a mention of the mechanism 
of the diary which clerks must now keep as a record of their work in articles, 
nor of the monthly discussion of the diary with their principals. Even what 
is to be found is in the nature of how to comply with Law Society require- 
ments and is insufficient for those, let alone providing suggestions for the 
effective use of the record as a learning and teaching tool. 

Perhaps the greatest overall deficiency is the lack.of logic or organisation 
in the book’s structure. The chapter headings are not very clear. The chapter 
entitled “ Documentation ” attempts to handle a range of items from how to 
draft recitals in contracts to when to instruct which counsel; and from the 
solicitor’s diary as a weapon in litigation to’ the need for a register of office 


equipment. The chapter on “The Office” brings. together such disparate . 


wonders as how to treat your secretary, repairing the extra spare chair and 
the work of the cashier. This is perhaps merely the result of Mr, Shurman 
having written his first edition. It may therefore be uncharitable to suggest 
that he should have it “scrutinised and cut about mercilessly” “in such a 
way as to expose flabby-thinking, ambiguities and other defects” before the 
second edition comes out, as I sincerely hope it will. 

To be fair to Mr. Shurman, it is good to see a more “ constructive approach ” 
to secretarial staff, suggesting that their interest can, easily be encouraged by 
a proper explanation of the work in hand, certainly an attitude which most 
solicitors fall far short of. He advocates treating the secretary as part of a 
team, involving her in the process of the work and introducing her to the 
clients. It is also welcome to see’an open acknowledgment of things that are 
usually hidden behind the professional mask such ‘as the statement that a 
solicitor’s job is “to assist your clients not so much because you know the 
law, but more because of your ability to find out what it is.and how its pro- 
cedures should be implemented.” 

Mr. Shurman must be thanked not because he has helped us to analyse the 
practical skills of the solicitor but because he has realised that -what is involved 
in the work of a lawyer can be, and should be, taught if we wish to have more 
competent and more responsible lawyers. The office methodology that he lays 


out as a set of hints on mostly mundane and routine tasks need not be elevated | 
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to a more abstract level of “ skill” or “ analysis” for them to be important. 
Knowledge of them is a necessary prerequisite to their skillful application, 
and a groundwork book on some of the “ plumbing ” of legal practice has been 
long overdue. i 

What is necessary however, apart from reorganisation and some more 
imaginative headings, is a rather more selective view of what is important to 
take into account even in presenting this groundwork. What for example 
psychology has to tell us about analysing interviewing and counselling, and 
economics about work efficiency and other ways to perform our roles better 
as lawyers is worth noting even if it is not always worth accepting whole- 
heartedly. The character of the major complaints about solicitors’ work from 
the public is worth stating and an attempt should be made to educate the 
beginner in how to avoid the errors or difficulties which give rise to such 
complaints. A less profit-orientated view of solicitors’ practice should be 
advocated, if necessary along with the advice on profitability. The beginner 
should be introduced to the idea of some of the major strains and pressures 
of professional life which can lead practitioners before disciplinary committees 
or to breakdown. Most important of all the new lawyer should be led to see 
the early work years as a continuation of the learning experience, and shown 
how best to benefit from that experience. 

Perhaps the next edition will provide us with some of these. The current 
edition should still be a good start for present articled clerks. There is, after 
all, nothing else. 

AVROM SHERR * 


LAW AND SOCIAL ENQUIRY: CASE STUDIES OF RESEARCH. Edited by 
Rosin LuckuHaM. Studies of Law in Social Change and Develop- 
ment, Volume 5. [Uppsala: Scandinavian Institute of African 
Studies and International Centre for Law in Development. 
1981. 290 pp. Hardback: U.S. $25.00; paperback: U.S. $16.00.] 


Tae claim to possession of distinctive methodology and theory is at the 
heart of the assertion of disciplinary autonomy of both law and sociology, 
and of their status as fields of professional practice. Yet while sociologists 
write and teach extensively on methodology, lawyers seem much less self- 
conscious about such matters, rarely giving legal method a comparable 
eminence in academic programmes and relying on the gradual acquisition 
through demonstration and practice of implicitly recognised skills. As though 
the claim to distinctiveness of legal method might dissolve away if looked 
at too closely, it is usually discussed only at the level of necessary profes- 
sional skills. By contrast, sociology’s insecure claim to professional status 
has required continual reinforcement through demonstration of its “ scientific ” 
methodology in the elaborate prescriptions of research manuals. The arid 
abstraction of many such texts surely derives from their function: to state 
procedures by which-social reality can be packaged as professional knowledge, 
marketable as science. 

This collection of nine essays on approaches to social scientific research 
on law hardly falls within the stereotype of a methodology manual. The 
authors represented in it, most of whom were originally trained as lawyers, 
have chosen to work in a field where disciplines overlap and interrelate. 
Unsurprisingly their concern is not with methodology as a disciplinary defence. 


* Lecturer, Director of Legal Practice,' School of Law, University of Warwick. 
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These are accounts of the dilemmas of doing research in the field, which are 
often vivid, rich in anecdote and sometimes painfully honest in their discussions 
of the traumatic experiences of intellectual development and self-ques- 
tioning which accompany a serious personal quest for scientific under- 
standing. The range of studies discussed is broad: researches on American 
police, lawyers in Ghana and England, barristers’ clerks, the informal legal 
order of a squatter settlement in Rio de Janeiro, and aspects of law and 
legal institutions in Kenya, Senegal and Allende’s Chile. The writers discuss 


how they planned their research, how it developed and the problems— ^ 


organisational, strategic, ethical and political—encountered along the way. 
This hardly makes for dry reading. Boaventura de Sousa Santos, misunder- 
standing the politics of language and class, found himself evicted at gunpoint 
from a Rio slum community. John van Maanen experienced the isolation 
and danger of life as a police patrolman. John Flood entered the rarefied 
‘and sociologically complex world of the English barrister’s clerk to gain 
a particular and unusual insight into the social relationships of professional 
life. Richard Abel, transported from the cossetted idealism of mid-1960s 
student America to the realities of racism and underdevelopment in Kenya, 
found the need not only to rethink his research project but to gradually 
question a whole complex of assumptions about legal study. Heleen Ietswaart 
took to Chile the methodological assumptions of Yale behavioural sociology 
of law (although Donald Black is not mentioned, the ideas are clearly those 
made familiar through his work) and struggled to make use of this apolitical 
sociology of “correlations ” derived from “ pure ” observation of behaviour 
in a situation which could hardly have been more thoroughly permeated with 
politics of the most dramatic kind. 

There are several frequently recurring themes. Many papers ‘document 


an often belated recognition of the importance of historical perspective. 


Ietswaart, struggling to see through the blinkers of behaviourism, not only had 
to cope with observations which, because of their insensitivity to ideology, por- 
trayed the legal processes of labour disputes as “ trivial,” but had to read up 
on the background of Chilean labour history after’ returning from the field. 
The ethical and scientific dilemmas posed by close identification with the 
subject-matter and persons studied surface clearly in Van Maanen’s and 
Flood’s papers and are expressed most poignantly in Santos’s essay which 
combines poetic reverie and public confession and skilfully walks a tight- 
rope of sharp imaginative metaphor and subtle. analytical insight. The 
political implications of and pressures on social’ scientific research on law 
are another almost constant theme, perhaps most graphically described in 
John Baldwin’s and Michael McConville’s account—all the more eloquent 
for its caréful restraint—of the remarkable campaign by some senior repre- 
sentatives of the legal profession to discredit their research on plea bargaining. 

Constant methodological prescriptions are less in evidence. Indeed the main 
theme of the collection might be diversity of method. William Twining’s 
essay on Llewellyn and Hoebel (the only reprint in the book) shows the 
basis of -the twin research foci—ethnography as method, dispute settlement 
as analytical focus—which came out of this pioneer interdisciplinary collabora- 
tion in legal research. Since several papers take up one or both of these 
foci, it serves as a useful preface, and the papers which follow (particularly 
Abel’s, Flood’s and Francis Snyder’s discussion of his researches on property 
relations in Senegal) show some of the ways in which these foci provide 
convenient bridges to social science for law-trained researchers. Emphasis 
on dispute settlement mirrors the centrality of the court in common law 
thinking. And ethnographic, “ storey telling,” descriptive methods of participant 
observation tend to keep theoretical questions in abeyance—a strategy con- 
genial to common law empiricism—and justify eclecticism in methods of data 
gathering. The object is to see experience through the eyes of the observed— 
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clerks, police, African villagers, politicised slum dwellers—not merely to 
quantify behaviour but to understand the context in which social action 
occurs as that context appears to, and shapes the decisions of the persons 
being studied. Sometimes this can lead, as in several of these papers, to a 
deliberate downgrading of the claims of “ scientific method.” John Flood’s 
comment that “I hope I never replace my intuitions by scientific method ” 
is merely an extreme statement of a view expressed quite frequently. Given 
the link between methodology and disciplinarity and the fact that the shedding 
of the arbitrary constraints of disciplinary boundaries is a part of many of 
the personal histories recounted here, the positions adopted are unsurprising. 
But there are dangers in taking too cavalier an approach to questions of 
methodological consistency and of the relation of theory and empirical study. 
The richness and profundity of insight of many of these research accounts 
provides their justification. Yet in a sense their richness is in direct ratio to 
their isolation as individual histories. There is another, less colourful side to 
analysis of problems of method and theory, rarely revealed here; one which 
attempts, however inadequately, to tackle more directly the problem of the 
nature of the collective experience we call science. But this fascinating 
collection should be read by anyone professing an interest in the problems 


and possibilities of social scientific research on law. ” 
ROGER COTTERRELL 


THE CORRESPONDENCE OF JEREMY BENTHAM. Volumes 4 and 5 
(October 1788 — December 1797). Edited by ALEXANDER TAYLOR 
Minne, in THE COLLECTED WORKS OF JEREMY BENTHAM, 
general editor, J. R. Dinwippy. [London: Athlone Press, 1981. 
xlii and 506 pp., xviii and 403 pp. £45 and £40.] 


Tue period covered by these two volumes of letters, impeccably edited and 
presented by A. Taylor Milne, coincides with the beginning of what L. J. 
Hume has recently identified as the second, more practical period of specula- 
tion in, Bentham’s thought, one concerned with policies and institutions 
rather than abstract principles of jurisprudence and law. Hume also argues 
that Bentham generated from this practical focus many of the component 
parts of important later works like the Constitutional Code. Bentham’s letters, 
which here span nearly a decade from age 40 to 49, chart with admirable 
clarity his involvement in a number of practical enterprises, the most important 
of which was, of course, Panopticon. They also reveal the extent of his varied 
interests and contacts during this period. 

There are 678 letters in the two volumes with full explanatory footnotes 
which constitute an excellent guide to the major and minor figures and 
events of the time. For the Bentham scholar, this edition of the Correspon- 
dence will replace the only other version, John Bowring’s inadequate “ Memoirs 
of Bentham ” which appears in Volumes X and XI of the Works of 1838-43. 
The new Correspondence is an invaluable guide to Bentham’s life and period 
which has long been needed. It forms the raw material, together with the 
new edition of Bentham’s writings, for a modern biography of Bentham which 
still remains to be written. The historian of the period will also find here 
both in the letters, three-quarters of which have not previously appeared in 
print, and in the outstanding notes many new insights into the politics 
and personalities of the period. It should be emphasised that the notes 
accompanying the letters reflect original scholarship of a high order. They 
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are also presented clearly and with economy. Having served the Bentham 
schołar and the historian, we might also consider if there is much here of 
interest to the contemporary lawyer, social scientist or general reader. 
Bentham’s letters reveal little about his feelings and his inner life. There 
is not much reflection about ideas and few expressions of passion, doubt or 
anxiety. Nevertheless, his letters do reveal some aspects of his character. 
We see expressions of his desire to devote his life to the happiness of others, 
his widespread sympathy, his shyness and diffidence, his patience in advancing 
his ideas and proposals, and especially his subtle and lively wit which crackles 
in numerous letters and almost serves as compensation for the numerous 
rebuffs he receives. 

For the most part Bentham’s letters are directed to specific points about 
-his writings or other schemes, and if they do not reveal very much about 
Bentham, the man, they provide an extraordinary view of Bentham’s enter- 
prise in advancing useful schemes of reform. We are presented with a special 
map of Europe, a map of a vast movement for liberal reform and change 
which at the time these letters were written was at a crucial phase with the 
impending outbreak of the French Revolution. In this period Bentham, with 
the help of the Marquis of Lansdowne (formerly the Earl of Shelburne) and 
others, began to explore in detail this map which united Whig reformer and 
French philosophe in a common cause. Although we are aware of the great 
events taking place in the world, especially in France, in these letters we are 
also made aware of other events and pressures generated in a quieter way 
to impose rational reform on a world eager for change. In this quieter 
enterprise in which Bentham is to play a leading rôle, we witness his first 
major steps. 

By 1788 Bentham was not widely known. His main published writings, 
the Fragment on Government (1776), View of the Hard-Labour Bill (1778), 
and Defence of Usury (1787), though arousing interest and demonstrating 
his formidable analytic skill, had not led to widespread recognition, especially 
as the most substantial of these works, the Fragment, was published anony- 
mously, Nevertheless, Bentham had written many important works by this 
time, including what has been published as the Comment on the Commentaries 
and the material used by Dumont for his edition of the Traités de Legislation 
civile et pénale (1802). Bentham’s introduction to the material on the Penal 
Code, the Introduction to the Principles of Morals and Legislation was in 
print by 1781 and circulated among friends and other contacts. In 1788 
Bentham also returned from his three-year trip to Russia where he had been 
visiting his brother Samuel then serving in the Russian imperial service. His 
activities in Russia are followed in detail in Volume 3 of the Correspondence.” 
Furthermore, he brought back with him the project on which he and Samuel 
had been collaborating, the Panopticon prison scheme which eventually 
dominated the period covered by the present volumes. 

Having returned to England, Bentham established himself in a farmhouse 
in Hendon, then a village near London, where he lived and wrote until he 
obtained possession of Queen’s Square Place on the death of his father in 
1792. But his life was hardly one of a recluse, especially because of his 
association with Lord Lansdowne. Bentham was especially close to Lansdowne 
during 1789 when his wife was suffering from a fatal illness. Indeed, Bentham’s 
revived interest in French politics (following earlier attempts to make contact 
with the philosophes d'Alembert, Morellet and Chastellux at the time of the 
publication of the Fragment) developed in large part from contacts established 
through Lansdowne. ' 

Besides acting as a patron, the influence of Lansdowne on Bentham is not 
easy to estimate. John Norris’ suggestion that “ Bentham owed almost all 


2 The Correspondence of Jeremy. Bentham, Vol. 3, January 1781-October 1788 
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his knowledge of the world of affairs to Lansdowne ” is surely. a distortion, 
as is Bentham’s remark, supposedly heard and recorded by Bowring, that 
Lansdowne “‘ was afraid of me, so there was not much infimate communica- 
tion.” 3 Bentham’s knowledge of the “real world” of affairs came, if not 
from direct experience, from his relationship with his father, Jeremiah, who 
represented “reality ” in directing Bentham towards a career in the law 
and controlling his finances. In spite of his limited outlook, combined with 
high ambition for his son, Jeremiah and Jeremy had a remarkably close 
though formal relationship which, had Jeremy been wise enough to pen an 
autobiography, would have received the scrutiny now reserved for the other 
major utilitarian family relationship between James and J. S. Mill. Even the 
surviving correspondence contains sufficient hints worth further exploration. 
It might be argued that Lansdowne replaced Jeremiah Bentham to an extent 
as a father-figure, and his rôle was to encourage Bentham to develop his 
prodigious intellectual gifts by providing numerous contacts with leading 
figures both in England and in France. In this sense, Lansdowne made 
possible Bentham’s reforming enterprises which may have languished for 
want of suitable contacts and encouragement. It must be remembered that 
it was Lansdowne who took the active rôle in the relationship, and during 
1789 at least clearly saw Bentham as a personal friend. On his own, Bentham 
would have been too diffident to sustain the relationship. Nevertheless, one 
wonders to what extent Lansdowne understood or even read the writings 
of his brilliant and eccentric protégé. In a letter to Samuel (July 29, 1789) 
Bentham complained that the Earl of Wycombe, Lansdowne’s eldest son, 
“pretends to have read and to like my great book: but has never expressed 
any desire to enter into particular discussions about it, and I question 
whether he has force of mind enough and a sufficient talent and relish for 
close reasoning to be governed by it.” 4 But in reading Lansdowne’s own 
acceptance of a presentation copy of the Introduction to the Principles of 
Morals and Legislation, one wonders to what extent he would escape from 
a similar criticism.’ Perhaps what Bentham took to be Lansdowne’s “ fear ” 
of him was based merely on the fact that he did not (or perhaps could not) 
read Bentham’s work with the care and attention it deserved and was unable 
to approach the heart of Bentham’s intellectual and emotional concerns. In 
one sense Lansdowne’s deference was flattering to Bentham, but in another 
sense it placed a barrier between them. 

Lansdowne served Bentham well in other respects. Through the Lansdowne 
circle, for example, Bentham developed a friendship with the reformer 
Samuel Romilly and, through Romilly, he made contact with Etienne Dumont 
who became his friend and editor. His contacts with French figures at this 
time which led to his being made an honorary citizen of France were strongly 
encouraged by Lansdowne, although the influence of George Wilson should 
also be acknowledged. But more important even than these contacts which 
Bentham might have developed through other channels was the attitude 
towards reform and France which Bentham seemed to have absorbed through 
his association with Lansdowne. That Bentham followed developments in 
France closely from the calling of the Estates General is clear from the 
correspondence. He also wrote two pamphlets, the “ Essay on Political 
Tactics,” and Draught of a New Plan for the Organization of the Judicial 
Establishment in France between 1788-90 for use in France. Yet there is 





3 J. Norris, Shelburne and Reform (1963), p. 280; The Works of Jeremy Bentham, 
J. Bowring ed., 11 vols., 1838-43, X, 117. 

4 Letter 671 in Vol. 4, p. 85. Note that Bowring omitted this passage in his version 
of the letter. See Bowring, X. 217. 

5 Letter 661 in Vol. 4, p. 66: “I must first thank you for your Book, tho’ I 
am afraid I mus[t]- still range myself among the Philosophers whose capacity more 
than choice oblig’d them to prefer popular to the occult Bodies of Doctrine.” 
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little enthusiasm for the French Revolution expressed in his correspondence. 
Nor is the ideological debate between Burke and Paine, for example, referred 
to except in a few brief allusions. Bentham’s own efforts (together with the 
suggestions of Lansdowne) exist apart from and almost in spite of the dramatic 
developments taking place at the time. If the revolution lived in the present, 
.Bentham was living for the future. 

Bentham’s approach to reform (perhaps like Lansdowne’s) transcended the 
vicissitudes of the French Revolution which nevertheless exerted a strong 
influence on him. The experience of this period may well have determined 
the major characteristics of Benthamite radicalism as it developed in the 
nineteenth century. J. H. Burns has labelled the “first invention” of 
Benthamism by Dumont (to be followed by the “ second invention ” by James 
Mill) as strongly influenced by Dumont’s turning away in disappointment 
in 1792 from the events in France to edit Bentham’s papers.* But if the 
French Revolution was in this sense responsible for creating Benthamism, 
as Burns has suggested, by leading Dumont to edit and present Bentham’s 
ideas to a wide audience in a-readable form, the determining influence 
of Lansdowne in this process must be acknowledged. That Bentham first 
wrote manuscripts highly sympathetic to the revolution and then reacted 
violently against it to the extent of suggesting a defence of rotten boroughs 
in England should be set beside the steadier influence of the Lansdowne 
circle which appears in Bentham’s correspondence.” Lansdowne’s influence 
on the main (though not the sole) preoccupation of the latter part of these 
attractive volumes should also be emphasised. For it was through him that 
Bentham contacted Sir John Parnell, Chancellor of the Exchequer in Ireland, 
in 1790 in his first steps to establish a Panopticon prison. 

The historian and Bentham scholar will acquire important and useful 
texts with the publication of these two volumes. The lawyer, social scientist 
and general reader can gain considerable insight into a crucial phase in the 
development of a kind of gradual though radical reform associated with 
Bentham and philosophic radicalism which still has appeal today especially 
when compared with rival doctrines which emerged at the same time and 


still influence contemporary thought and culture. 
PITRY 8 FREDERICK. ROSEN * 


LAW AND THE MORAL ORDER. By W. D. Lamont. [Aberdeen Univer- 
sity Press. 1981. xxviii and 116 pp. (incl. References and Biblio- 
graphy). Hardback: £9-00; paperback: £4-90.] 


Dr. Lamont takes a pretty dim view of the current state of moral Philosophy. 
He believes that it has lost touch with the living world, not only in the sense 
that it no longer has any impact on public examination of moral issues, but 
also in the sense that it has neglected progress in the social sciences. Since 
jurisprudence is that branch of the social sciences which is most closely con- 
cerned with ideas of right and wrong Lamont seizes on jurisprudence as a 
vital partner in the ethical enterprise. Thus, he asserts that “a study associa- 
ting jurisprudence with ethics provides the only standpoint from which we 
can assess what is living and what is dead in twentieth-century ethics ” (p. ix); 





68 J. H. Burns, “Bentham and the French Revolution,” Transactions of the 
Royal Historical Society, 5th Series, Vol. 16 (1966), pp. 113- 114. 

7 See Burns, op. cit.; M. P. Mack, Jeremy Bentham: An Odyssey of Ideas, 
1748-92 (1962); M. H. James, “Bentham’s Political Writings 1788-95,” The 
Bentham Newsletter (1980) Vol. iv, 22-24. 
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and he sees his approach as that “of a moral philosopher enlisting juris- 
prudence in the service of ethics ” (p. 79). 

The book has three parts. In the first Lamont sets out the two essential 
features of a moral order. These are: (1) individuals able to pass their own 
valuations about a state of affairs and equipped with the powers of practical 
reason; and (2) individuals free to act on their valuations, that is, able to 
initiate events in the material world. At this stage of the book practical reason 
is presented as having three facets: utility, the appreciation of the relation- 
ship between means and ends; economy, the ability to perceive which means 
best promote a given end, and which ends should take priority where 
favoured ends compete for limited means; and integrity, the ability to com- 
prehend the coherence of a complex set of ends. 

The second part of the book is dominated by the introduction of 
universality, the supreme concept of practical reason. Here Lamont follows 
Kant and states universality as consisting of two propositions: first, that the 
morally good will acts only on maxims that it can will as law (the univer- 
salisability principle); and, secondly, that the morally good will always respect 
persons as persons (the principle of respect for personality), These Kantian 
moral ideals are readily located in positive law—for instance those legal 
systems that claim to secure the rights of life, liberty, and property are 
actually securing respect for personality and laying the foundations for a 
moral order—and in this way positive law is identified “ as a normative system 
within the moral order ” (p. 53). But there is more to the Kantian ideal than 
this; it is not simply a case of noting reflections of the ideal here and there 
in positive law. Rather, the Kantian ideal is the basis for assessing both 
legislators’ performance and citizens’ behaviour. At this point one might have 
expected a natural law line to appear but Lamont leaves the matter hanging 
in the air, the implication being I think that law is to be identified through 
the conceptual apparatus of positivism and then subjected to an (external) 
Kantian critique. 

In the third part of the book Lamont examines the concepts of responsi- 
bility, culpability, and punishment. Moral responsibility is taken to be “ the 
potentiality inherent in an autonomous personality of conforming to the stan- 
dards of the moral order” (p. 90), Thus, if one makes a moral judgment as 
constrained by universality then one postulates complete responsibility. Culpa- 
bility is another matter altogether. One can act rationally both in a partial 
and in a full sense, A fully rational action observes all the elements of prac- 
tical reason; a partially rational action fits with the elements of practical 
reason except for universality. Culpability bears on the situation where the 
partially rational action deviates from the fully rational, and it varies “ accord- 
ing to the degree to which one has used all available resources to put the 
[moral] judgment into effect” (p. 96). These ideas are then compared with 
their counterparts in positive law, which in turn leads on to a short dis- 
cussion of punishment. Here, Lamont advances “a conclusion of the greatest 
practical importance” (p. 106), namely, that both the practice of deterrent 
punishment (indirectly, by leaning on the concept of culpability) and the 
practice of reformative treatment (directly) presuppose the potentiality for 
fully rational conduct. Again though this point is rather left in the air and 
it is not altogether clear what the practical upshot of this is thought to be. 

The book also has a short Appendix on the question of whether there is a 
Necessary connection between law and morality. Lamont, following MacCor- 
mick, sees some connection in the work of judges. Judges do seem to consider 
whether the rule or principle that they propose to act on could be con- 
sistently adopted in all like cases, that is, judges appear to attend to the 
principle of universalisability. Notwithstanding this perceived connection 
Lamont’s line looks tremendously positivistic; there is no suggestion that the 
Kantian ideal is anything more than an instrument of external appraisal leav- 
ing untouched the characterisation of the activity itself—what we conven- 
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tionally call “ judging ” is judging, regardless of how immorally the activity 
is conducted. : ae ; - 

Although the book aims primarily at restoring the practical importance 
of moral philosophy—more it. seems to me by campaigning for Kant than by 
teaming up with jurisprudence—my main interest lies in the jurisprudential 
value of the book. In this respect I have considerable sympathy with Lamont’s 
ambition to push theory towards practical problems; there surely is more to 
jurisprudence than providing fodder for academic amusement. Moreover, I 
believe that jurisprudence is incomplete unless political and moral philosophy 
is integrated into its theorising. Finally, I sympathise with Lamont’s espousal 
of Kant but I do not like the apparently uncritical acceptance of legal posi- 
tivism, for it is positivism—together with ethical relativism—that is one of 
the unswerving dogmas of contemporary jurisprudence. 3 


ROGER BROWNSWORD * 


RIGHTS, JUSTICE AND THE BOUNDS OF LIBERTY. By JOEL FEINBERG. 
[New Jersey: Princeton University Press. 1980. xvi and 318 pp. 
(incl. index). Hardback: £10-90; paperback: £2-75.] 


Tuts book, ‘a set of 16 papers by Joel Feinberg, is the first in a series of 
photographically reproduced collections to be marketed by the publishers. No 
doubt some will not like the change of typeface which comes with each new 
paper but Feinberg’s easy -style makes this a readable book in every other 
respect, . 

The first six papers focus on liberty. These papers include discussion of 
such old chestnuts as the distinction between positive and negative freedom, 
whether a person’s freedom to do X can be restricted where the person has 
no wish to do X, whether death is a harm, whether merely offensive conduct 
should be proscribed by the state, and whether paternalism is a good ground 
for state coercion. Much of this will be familiar to English readers for there 
is considerable overlap with Feinberg’s Social Philosophy (1973) and one of 
these papers, “Harm and Self-Interest,” was Feinberg’s contribution to the 
Hart Festschrift (1977). The focus changes then with the next seven papers 
discussing rights in one way or another. Here, the dominant concerns are: to 
clarify the relationship between rights, duties, and claims; to consider 
whether various difficult groups (animals, the unborn, the dead, etc.) can hold 
rights; if so, to consider which rights they hold; and finally, in a particularly 
interesting paper, to iron out the apparent conflict between voluntary 
euthanasia and the supposedly inalienable right to life. The collection closes 
with three papers dealing with justice. The first of this trio, a review of 
Rawls’s A Theory of Justice, contains a neat discussion of the parallels be- 
tween Act and Rule utilitarianism (as in Rawls’s “ Two Concepts of Rules”) 
and Act and Rule contractarianism. ‘The second paper on justice concentrates 
on non-comparative justice and especially the justice of judgments. Thus, for 
example, if I judge that W.V.O. Quine is the Boston Strangler or an ardent 
defender of the analytic-synthetic distinction do-I do him an injustice? And, 
in the spirit of this question, the final paper defends the Rev. William 
Wollaston against the judgmental injustices perpetrated by critics from Hume 
to MacIntyre. 

Obviously the essays raise far too many points to be discussed in a review 
of this nature. Let me therefore take a stab first at Feinberg’s general theore- 
tical framework and then at one specific point on liberty. Feinberg’s general 
strategy is to make a sharp division between the conceptual and the norma- 
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tive: so, for instance, it is one thing to consider whether an animal could 
(conceptually) have rights, and quite another thing to argue about the particu- 
lar rights (normative) of the animal, Now, there is a debate about segregating 
the conceptual and the normative but I want to deal with a different issue. 
Feinberg, it seems to me, attaches considerable importance to his own un- 
theorised conventions and convictions. In tackling the conceptual he is 
guided by his linguistic conventions (but what have ordinary language conven- 
tions with their paradigmatic and border line cases got to do with concepts?); 
and his normative work hinges on his pre-theoretical convictions, Thus Fein- 
berg freely confesses that his normative method is to “try to organise our 
elementary intuitions by finding a principle that will render them consistent ” 
(p. 111) and if the best rationalisation is not quite perfect then one has 
“simply to patch up that principle in an ad hoc fashion” (p. 88). On this 
view Feinberg’s theorising is fenced in by the fashions of his time and place, 
and the limitations of the enterprise are manifest. Consequently I am some- 
what suspicious of Feinberg’s oft-repeated view that moral rights are derived 
from “the principles of an enlightened conscience” (e.g. at p. 154), for the 
conscience in question may be enlightened only in the sense that raw intuitions 
have been rationalised, 

The one specific point arises out of the paper “ Legal Paternalism.” Here, 
Feinberg’s line is that the state has the moral right to prevent wholly self- 
regarding harmful conduct when it is not voluntary, or when temporary inter- 
vention is necessary to establish whether it is voluntary or not. However, 
where such conduct is voluntary then the state has no right to intervene. In 
his admirably candid Preface Feinberg expresses surprise at the way in which 
critics have misunderstood his line as a dangerously illiberal plunge into 
paternalism, and suggests that he misled his critics by labelling his view 
“weak paternalism.” Notwithstanding all of this it seems to me that Fein- 
berg’s line still has an illiberal streak in it. For, the burden is on the citizen 
to show that he really wants to perform some self-regarding act that no person 
in his right mind would be expected to choose (see p. 118). This is tough for 
the citizen but worse is to come. First, it is clear that the citizen’s burden of 
proof would be set high (see p. 120). And, secondly, given the evidential prob- 
lems involved in determining voluntariness, the citizen might sometimes find 
that he is not even given the opportunity to present his case, the matter being 
conclusively determined against him on the basis of commonsense presump- 
tions (see p. 124). The rationale of this—in the context of slavery contracts— 
is that “ [ijt is better (say) that one hundred people be wrongly denied per- 
mission to be enslaved than that one be wrongly permitted” (p. 124). Now, 
if the state is left to determine the range of self-regarding conduct which is 
presumed to be involuntary, then the ingredients of an illiberal polity are 
present. Moreover, illiberal moves could be defended by appealing to 
thoroughly liberal-sounding principles rather than by appealing to a notion 
such as ideal wants (or interests) of which liberals working within the ‘empiri- 
cal tradition of freedom are so critical. So, the problem with Feinberg’s view 
is not so much that it “ puts a great burden on the notion of voluntariness ” 
(p. xi) but rather that it puts an illiberal burden on the citizen, and allows an 
authoritarian state to operate behind a liberal-sounding legitimation. 

To sum up: there is no doubt that this is a thoroughly professional, stimu- 
lating and readable collection; whether or not it transcends the language and 
values of its period, and indeed whether it could or should do so, are matters 
for further discussion. 

ROGER BROWNSWORD * 
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Law AND PRACTICE OF INTERNATIONAL FINANCE. By PHILip Woop. 
[London: Sweet & Maxwell. 1980. xiii and 433 pp. (incl. table 
of cases, index). 27 pp. £35-00 hardback only. ] 


Tue law of international finance is one of those subjects which falsifies 
Thorstein Veblen’s division of learning into the esoteric and the exoteric. 
According to Galbraith, the former is knowledge which enjoys the highest 
academic prestige but is without economic effect, whereas the latter has neg- 
ligible academic prestige, but is useful. The law of international finance is 
very useful. This utility is already recognised to some extent by the coverage 
in law school courses in international trade, securities law, and monopolies 
and restrictive practices. Nevertheless, the coverage is incomplete. As an 
area of specialisation it requires knowledge, not only of those subjects but 
also of commercial Jaw, banking, exchange control, insurance and tax, and 
then not only at the domestic level but also from a comparative point of 
view. Lastly, it requires knowledge not only of the law but of the practice. 
No wonder then that few academics have ventured into it. Their timidity (or 
sagacity) has been reinforced by the absence until recently of specialist works 
in the field. 

It is in this context that we must consider Mr. Wood’s book. Mr. Wood is 
a solicitor in a leading firm specialising in this kind of work. His book is a 
practitioners’ work, mainly aimed at lawyers, accountants, bankers and 
development agencies. Its primary emphasis is on commercial bank lending 
and international bond issues. It does not cover bankers’ commercial credits 
and it has very little on export credit guarantees and international financial 
institutions. The only comparable books of which your reviewer is aware 
are G. R. Delaume, Legal Aspects of International Lending and Economic 
Developing Financing, and International Financial Law, edited by Robert 
S. Randall. Mr. Wood’s book is more geared to the requirements of the Eng- 
lish practitioner than the two earlier works. Mr. Delaume’s work was based 
on his academic work and experience with international organisations. Mr. 
Randall’s book is a collection of articles on private international lending, 
international capital transfers and international and government financial 
institutions, largely, but not exclusively, written by American practitioners. 
Although published in London, its orientation is American, in fact very 
American. The publication of the Randall collection and Mr. Wood’s book is 
no doubt due to three common factors. First, the increasing importance of 
law in the financial planning of international business in times of increased 
political and economic risks. Secondly, the importance of the Eurocurrency 
markets as “the last relatively free capital markets in the world ” (Randall). 
Thirdly, the interdependence of the various legal systems governing interna- 
tional financial transactions and investment. This was dramatically illustrated 
by City of London legal involvement in the Iranian hostage crisis. 

The early part of Mr. Wood’s book, Chapters 1-4, examines the main 
private and public international law problems of choice of law, proper law, 
forum and sovereign risk from a practitioner’s point of view. Chapter 5 
deals with exchange control. The rest of the work is more overtly practical 
and deals, inter alia, with the drafting of agreements, bond issues, term loans, 
syndication and security. There are numerous precedents given in the text 
and in the Appendix is an outline of a syndicated Eurocurrency Loan Agree- 
ment to finance a resource project. These are all extremely useful. 

The author, who has read widely, attempts some coverage of the law and 
practice of other systems, but this is usually at a very general level with the 
occasional exception of the United States of America. Breadth of coverage 
sometimes leads to a disjointed text, superficiality and very occasionally an 
inaccurate or incomplete statement. This is perhaps inevitable in the circum- 
stances, since the author’s aim is to provide orientation and some ideas “ rather 
than a digest of law or technical treatise.” Examples of disjointed text and 
superficiality occur in a number of places in the book, notably im Chapters 
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8, 9, 13 and 15, but examples of the inaccuracies are fortunately few, The 
text is not up to date or detailed enough on maintenance of value clauses. 
Multiservice Bookbinding Ltd. v. Marden [1978] 2 All E.R. 589 is not 
referred to. Neither is A. Long’s book on inflation as it affects legal trans- 
actions, nor the useful article by Hirschberg on gold clauses in [1970] 5 
Israel L.R. 155. Some of the statements on the English law of set-off and 
Commonwealth systems of companies registration are not correct, Section 
106 of the Companies Act 1948 and the important case of N.V. Slavenburg’s 
Bank v. Intercontinental Natural Resources Ltd. [1980] 1 All E.R. 955 which 
creates havoc in this area are not mentioned at all. More could and perhaps 
should have been written about the floating charge and its disadvantages in 
agreements of this kind, leasing and subordination. A reference to Common- 
wealth authorities and Dr. Gough’s Company Charges would have been useful 
here. The classic work by Louis Loss on United States Securities Regulation 
also ought to have been mentioned in Chapter 8, Nevertheless, these are 
relatively minor criticisms and one must welcome this work. A lot of indus- 
try, learning and practical know-how has gone into it. Some of it is quite 
fascinating reading such as the evasion of usury laws in agreements with 
Arab countries and the practitioners’ approach to international law problems. 
It is also interesting to discover the popularity in practice of the negative 
pledge in this type of financing. The author rightly points out the obscurity 
of the law on international financial syndications which are nevertheless of 
growing importance. He also briefly draws our attention to the development 
of the E.E.C. interest in capital markets, banking and securities regulation. 
See now Professor Eddy Wymeersch’s article, “ From Harmonisation to Inte- 
gration in the European Securities Markets ” (1981) 3 Journal of Comparative 
Corporate Law and Securities Regulations 1, and his earlier survey for the 
E.E.C, Commission, ‘‘ The Control of the Securities Markets in the EEC,” 
Commission of the European Communities, Series Competition (1978) Nos. 31 
and.56, 

This is one of those unfortunately rare works where a City lawyer shares 
his expertise with the rest of us. For some reason, City of London solicitors 
are much more inhibited than their American counterparts from appearing 
in print. We must therefore thank the author for sacrificing his leisure to 
enlighten us. His fellow practitioners will welcome the blend of practical 
know-how with academic learning. From an academic lawyer’s point of view 
also, the book has something to offer. This represents a suitable subject for 
collaboration between commercial lawyers, company lawyers and private and 
public international lawyers at the postgraduate level in the larger law schools 
since at present there is little coverage of the Law of International Finance 
in this country. 

J. H. FARRAR * 


ACCESS TO JUSTICE AND THE WELFARE STATE. Edited by Mauro 
CAPPELLETTI. [European University Institute. Badia Fiesolana, 
Firenze, Italy: 1981. xiv and 365 pp. No price stated.] 


NEIGHBOURHOOD LAW FIRMS FOR THE Poor. By BRYANT GARTH. 
[Alphen aan den Rijn, The Netherlands: Sijthoff and Noord- 
hoff. 1980. xxi and 259 pp. No price stated. ] 


THE mammoth Florence “ Access-to-Justice” project resulted in an equally 
mammoth set of publications (reviewed (1980) 43 M.L.R. p. 483). Professor 
Cappelletti, director of the project, recognising the dangers of overkill—that 
no one would actually read the results of his and his colleagues’ labours— 
determined to organise a colloquium to celebrate publication of the project 
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reports, which in turn has generated a further volume of papers on questions 
of legal services. Although of uneven quality, the new collection was certainly 
worthy of publication, for a number of distinguished commentators, not in- 
volved in the original project, have been able to make useful additional 
points. Three particular themes may be identified in these papers. 

First, a number of papers are, at least by implication, not uncritical of 
important aspects of the approach and content of the original project. For 
example, the difficulties of comparative legal study—particularly where such 
study is designed to be prescriptive, a basis for reform and change on an 
international scale—are highlighted in the admirable paper by Erhard 
Blankenburg. In a most interesting and detailed essay, he argues that the 
incorporation of American style legal services developments into Germany 
would be unlikely for a wide range of reasons related to the history of the 
legal profession and attitudes to law in Germany. 

The basic notion of “ access to justice,” on which the Florence project was 
based, is subjected to critical scrutiny by Marc Galanter. He notes that many 
who argue for increased “access to justice” assume that it is justice, as 
administered by the courts, that must be the goal. He proceeds to suggest 
that while formal courts may have an important function in society, none- 
theless it is essential not to over-emphasise that importance. Analysis of what 
goes on in the courts should not divert attention from the fact that justice 
goes on in many forums. He argues that the significance of these alternative 
forums for dispute resolution needs to be researched and considered in much 
more detail than hitherto. 

A second group of papers attempts to take stock of the impact of legal ser- 
vices developments to date. Gary Bellow notes that the neighbourhood law 
office movement has, at least in the United States of America, failed to effect 
in any fundamental way the communities and environments in which the poor 
have to live. David and Louise Trubek, commenting on the “ Public Interest 
Law Movement,” also stress that the significance of this development in pro- 
viding a voice for groups previously un- or under-represented is bound to be 
limited until governmental structures are altered to permit greater access to 
those groups. Both papers, in effect, are arguing that legal service develop- 
ments cannot be politically neutral; to increase their effectiveness they must 
challenge existing power structures. The problem with such a strategy, of 
course, is that it may lead those who hold the purse strings of legal services 
to suppress funding. 

A third group of papers speculates more broadly on the future of legal 
services developments. Some contributors (Lawrence Friedmann, André Tunc, 
Harry Street) hope that legal service developments will result in more humane 
and sensitive bureaucracies—particularly those associated with the Welfare 
State—whose fundamental task is to assist the poor and disadvantaged in the 
community; others (Earl Johnson Jr., and Martin Shapiro) stress the fact 
that such developments are by no means inevitable, and will have to be fought 
for in the political arena. 

In the late 1960s and through the 1970s, legal services developments were 
seen by many as offering substantial gains, both materially and politically, 
for deprived groups. The harsher mood of the 1980s suggests that the optimism 
of the former period was misplaced. Those involved in legal services develop- 
ments must recognise that simple appeals to “ justice ” will receive increasingly 
sceptical responses. The value of this volume is that the need to recognise 
and develop the politics of legal services has been clearly brought into the 
open. 

Another result of the “ Access to Justice” project is that a number of 
scholars have been attracted to Florence to conduct their own research into 
legal services provision, Bryant Garth’s book is the first doctoral thesis to 
emerge from this programme. The resultant book is a quite excellent analysis 
of legal services. He does not simply describe developments in the United 
States, Canada, Britain, Australia and Holland, but clearly and lucidly draws 
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out underlying themes and uses his comparative data in a most sensitive way 
to illustrate what law centres currently do and how they might develop the 
scope and effectiveness of their work. 


MARTIN PARTINGTON * 


THE STATE AS DEFENDANT: GOVERNMENTAL ACCOUNTABILITY AND 
THE REDRESS OF INDIVIDUAL GRIEVANCES. By LEON HURWITZ. 
[London: Aldwych Press. 1981. xv and 211 pp. £14-50.] 


Tus book, written from an American standpoint, examines various mecha- 
nisms for redressing individual grievances against the state. The author pro- 
claims at the outset that “the main theme and unifying element of this study 
is the question of how one can bring some measure of justice and sensitivity 
to bear on the relationships between an ever-growing, impersonal administra- 
tive technology in the nuclear world—the modern post-industrial state—and 
the individuals who comprise this state.” Leaving aside some semantic diffi- 
culties (what exactly is “ administrative technology ”’?) this is clearly a for- 
midable agenda for any single-volume study. Does the author achieve the 
apparently impossible task he sets himself? 

He begins with an historical overview of changing views about the relation- 
ship between citizen and state, alluding, inter alia, to the post-feudal decay 
of the concept of sovereign immunity. There follows a series of inter- 
national-comparative (though with a strong bias in favour of the United 
States) chapters on various modes of redress, sprinkled with periodic warn- 
ings about the hazards of cross-national transplantation. The first of these 
chapters deals with the “regular” (i.e. not specialising exclusively in 
administrative law) court system and illustrates its theme with an interesting 
account of the attitudes of United States courts to the executive’s disregard 
of due process in its attempts to attach restrictive conditions to the issuance 
and usage of passports. A chapter on specialised administrative courts con- 
centrates on the French Conseil d’Etat (and includes, at p. 59, a distinctly 
idiosyncratic view of public law as comprising only criminal law and excluding 
administrative law). Then comes an examination of variants of the ombuds- 
man system, with pointed comments about “ quasi-ombudsmen” who depart 
from the Scandinavian ideal-type. A chapter on parliamentary political 
activity contains material, mostly from secondary sources, on the modern 
tendency for American elected politicians to move from a “legislative” to 
a “service” role; on Question Time in the United Kingdom House of Com- 
mons; and on “ extra-constituency activity ”—which, a little surprisingly, 
turns out to be about the actions taken by the legislative and executive in- 
stitutions of a state to protect oppressed citizens in other countries, This is 
followed by a succinct account of the European Convention on Human Rights 
and the “ public-supranational ” institutions associated with it. The last main 
chapter deals with the work of Amnesty International, treated as a particu- 
larly interesting example of “ public transnational agencies.” Finally, there 
is a concluding chapter which is sadly thin and banal and does nothing at all 
to consolidate what has gone before, 

The book is by no means devoid of interesting insights, but it falls down 
on two main counts. First, although the introductory historical overview is 
itself quite scholarly and well constructed, the themes it explores are not 
adequately deployed to provide a unifying thread in the chapters that follow. 
The only lingering echoes of this introductory essay are frequent references 
to sovereign immunity and occasional suggestions that a given state of affairs 
regarded by the author as unsatisfactory amounts to a “serf” deferring to his 
“manor lord ”—a simplistic rhetorical metaphor which this reviewer found 
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irritating rather than illuminating.. A second defect arises from the distorting 
effects of the author’s own selective interests and preconceptions. Sometimes 
these are very personal—as with his anecdote about a.problem he once had 
in renewing his wife’s driving licence, she having completed the application 
form in red ink contrary to bureaucratic instructions. This is fair enough, 
but one does wonder why, in the same chapter, six pages are consumed in 
earnestly demonstrating the obvious and not very interesting truth that the 
so-called ombudsmen who operate on many American university campuses 
are not really ombudsmen at all in the pure Scandinavian sense; one sus- 
pects that the explanation is simply that the author has accumulated some 
data on the subject and is reluctant to waste it. In referring, later, to the 
European Court of Justice’s decision in 1978 that the United Kingdom 
security forces’ use of sensory deprivation did not strictly amount to “ tor- 
ture,” the author positively splutters with outrage and incredulity, displaying 
a degree of subjectivity which seems out of place in a serious scholarly study. 
The 20-page review of the work of Amnesty International. turns out in the 
end to be a manifesto for redirecting that organisation along the paths of 
righteousness favoured by the author. 

This is a selective, poorly balanced and opinionated book, but it is generally 
well written and contains some interesting and useful material, It is at its 
best when it deals with straightforward institutional description, though I 
suspect that the author will not thank me for saying so. 


GAVIN DrREwry * 


THE ANTITRUST Laws OF THE U.S.A. 3rd edition. By A. D. NEALE 
and D. G. Goyprer. [Cambridge University Press. 1981. 526 pp. 
£24-50.] , 


LATER editions of good books seldom enhance the stature of the original. 
Neale and Goyder on The Antitrust Laws of the U.S.A., is no exception. 
This edition is just what the first edition was 20 years ago—an excellent book, 
by the standards of 1961. Its principal virtue, as before, is the lucidity of its 
exposition of United States law. Its principal defect is its relative insensitivity 
to contemporary trends in American antitrust law and scholarship, The atti- 
tude it adopted in 1961 that antitrust was really not about making the 
economy function more efficiently, but about curbing private power—was 
modish then but is much harder to support today. The only really new part 
of the book is a sound, if brief and unexciting, comparison of United States 
with E.E.C. antitrust, in a final chapter. One of the worst features of the 
book is its treatment or rather lack of treatment of economic analysis of anti- 
trust issues. For example, the discussion of resale price maintenance on page 
250 shows no awareness of Telser’s important work on the subject. In general 
the economic viewpoint is that of a former generation of economists. No 
economic article cited was written later than 1954. Joseph Schumpeter is 
quoted on page 495 as though his controversial theory had been proved and 
generally accepted. Indeed the courts, to judge from the Supreme Court, are 
a good deal more up to date with their economics than are these scholars, 
thus reversing the usual pattern. 

Another irritating feature of this work is the bland, indeed complacent, 
attitude to court and jury decisions. For example from page 450 we have 
“...it is probably fair to say that their findings of monopolistic intent have 
on the whole been soundly and shrewdly based.” We are not told why. Cer- 
tainly this comfortable view is not widely shared among thoughtful lawyers, 
economists and legal scholars in the United States of America. Again, we are 
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told repeatedly that certainty and predictability require crude simple rules, 
and certainly on no account economics. Yet the most frequent criticism of 
the traditional antitrust rules is just that they are uncertain and that this 
leads to excessive litigation, as often designed to stifle as to foster competi- 
tion. This is the message of much recent scholarship, of Bork’s fine book, 
for example—and not only scholarship. When recently I dined with two 
American lawyer friends of differing political views they were agreed on one 
matter, that the United States would be better off with no antitrust law at all 
than with the antitrust law it has actually got. Yet from this book the reader 
would never know that such dissatisfaction exists: he is told of the odd 
problem of course, but in general the message is the same as at Anglican 
evensong: everything is all right. 

It is rather a pity that this edition was undertaken at all. It would not 
then be necessary to say that its gravamen is merely a literate plea for a 
variety of amateurism that time has passed by, that like the ocean liner and 
the silent film Neale on antitrust has seen its best days, and that readers in 
search of a distinguished treatment of the subject must look elsewhere. 


W. Bisuop * 





* Lecturer in Law, London School of Economics. 


THE 


MODERN LAW REVIEW 





Volume 45 November 1982 No. 6 





LAW ENFORCEMENT BY REGULATORY 
AGENCY: THE CASE OF EMPLOYMENT 
DISCRIMINATION IN NORTHERN IRELAND * 


REGULATORY agencies? are relatively new plants in the United 
Kingdom’s administrative and political process.* Despite (or perhaps 
because of) their recent origins, they are a threatened, if not endan- 
gered, species. Yet relatively little independent research has been 
completed into fairly basic questions relevant for deciding on their 
survival.* This article will examine the operation of one such body *: 
the Fair Employment Agency of Northern Ireland (F.E.A.), set up in 
1976 under the Fair Employment (Northern Ireland) Act 1976. I shall 
examine the experience of the Agency’s attempts, between its establish- 
ment and the end of 1981, to identify and eradicate religious and 
political discrimination in employment, and to reduce inequality of 


1 This is a substantially revised version of a paper presented at a seminar at the 
New University of Ulster in June 1981. 1 am grateful to participants and to Richard 
Markovits and Joe O’Hara for helpful comments, and to the Fair Employment 
Agency for assistance. The Agency is not responsible, of course, for opinions 
expressed. This article will appear in a shortened version in R. D. Osborne and 
R. J. Cormack (eds.), Religion, Education and Employment in Northern Ireland 
(forthcoming). : 

2 I adopt R. E. Cushman’s classification of powers common to American regulatory 
agencies as a working definition of “ regulatory agency ” for the purpose of this 
article: a quasi-judicial power, often in the form of a power to issue injunction type 
orders; a quasi-legislative power to issue rules and regulations; a broad adminis- 
trative or managerial power to conduct or closely direct the conduct of business 
operations; an enforcement power; and investigative and planning powers, e.g. to 
research problems and recommend new legislation. The Independent Regulatory 
Commissions (NY, OUP, 1941), pp. 5-10. : 

3 I refer, of course, to the growth of these bodies from the mid-20th century. The 
19th century saw considerable use of such bodies but also their eventual demise. 
See, e.g. Willson, “ Ministers and Boards: Some Aspects of Administrative Develop- 
ment Since 1832 ” (1954) 32 Public Administration 43. 

4 The S.S.R.C. Socio-Legal Research Unit’s Regulation Project is currently engaged 
in a major research study. In the United States, such research is widespread. See, 
most recently, E. Bardach and R. A. Kagan, Going by the Book (Philadelphia, 
Temple University Press, 1982) and the literature cited there. . 

5 Examples of other U.K. bodies which exercise or have exercised many of the 
powers included in the above definition of regulatory agency (note 1) are: the 
Independent Broadcasting Authority, the Civil Aviation Authority, the Director 
General of Fair Trading, the Equal Opportunities Commission, the Commission for 
Racial Equality, the Price Commission, the Race Relations Board, and the Supple- 
mentary Benefits Commission. See G. R. Baldwin, “ Regulation by Agency: The Fall 
and Rise of Government at Arm’s Length” (unpublished paper, 1982). 
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employment opportunity between the two religious communities—its 
two major functions. It is a depressing picture. 


THE STRUCTURE OF THE LEGISLATION 


Discrimination in employment on the grounds of religious belief or 
political opinion is made unlawful in Part III of the Act.® In addition 
the Act makes unlawful any victimisation of persons concerned in 
proceedings under the Act,’ the publication of discriminatory advertise- 
ments,® or aiding, inciting, procuring or inducing another person to 
commit an act of unlawful discrimination.” The Agency is to receive 
discrimination complaints and investigate them.™ If it decides that 
there has been unlawful discrimination it is to attempt to conciliate 
but if unsuccessful it is able to issue recommendations to the employer 
or other respondent." If these are not complied with the Agency may 
take action, on behalf of the complainant, in the county court. This 
court has power to award damages or issue an injunction, or both. 
The ways in which equality of opportunity is to be promoted are 
set out in Part II of the Act. As required by the Act, a Guide to 
Manpower Policy and Practice has been issued by the Northern 
Ireland Department of Manpower Services. The F.E.A., also as 
required by the Act, has encouraged employers and other bodies 
to subscribe to a Declaration of commitment to the principle of 
equality of opportunity.!’ Potentially much more important, how- 
ever, are the powers of investigation given to the Agency.** Where 
the Agency is of the opinion, following an investigation, that the 
person concerned has failed to afford equality of opportunity, either 
generally or in relation to any class of person, the Agency is required 
to use its best endeavours to ensure that he takes such action for pro- 
moting equality of opportunity as is in all the circumstances reasonable 
and appropriate and to secure a satisfactory written undertaking by 
him that such action will be taken.” Where the Agency is unsuccess- 
ful in this ‘‘ conciliation stage ” because the undertaking is not given, 
the Agency is required to serve on the person concerned a notice 
containing directions. If an understanding has been given but not 
complied with, the Agency is required either to serve on him a notice 
containing directions which then supersedes the undertaking or to make 
an application to the county court.’* In such notices the Agency may 


6 Fair Employment (Northern Ireland) Act 1976 (F.E.A. 1976), ss. 16-23. 

7 F.E.A. 1976, s. 16 (3) and (4). 

8 F.E.A. 1976, s. 33. 

3 FEA. 1976, s. 34. 

10 F.E.A. 1976, s. 24. 

11 F.E.A, 1976, ss. 25 and 26. 

12 F.E.A. 1976, s. 30. 

13 F.E.A. 1976, s. 31. 

14 F.E.A. 1976, s. 5. Northern Ireland Department of Manpower Services, Guide 
to Manpower Policy and Practices (Belfast, HMSO, 1978). 

15 F.E.A. 1976, s 

16 F.E.A. 1976, s. 12. For further discussion of these powers, see infra, pp. 625—626. 

17 F.E.A. 1976, s. 13 (1). 

18 F.E.A. 1976, s. 13 (2). 
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“in particular ” direct the person found not to be affording equality of 
opportunity that he abandon or modify, in accordance with any 
instructions given -in the directions, any practice which results or may 
result in failure to afford equality of opportunity. Directions may 
include a provision that new practices specified by the Agency be 
substituted or adopted. The Agency is also empowered to require 
whatever it considers necessary to ensure that the directions are duly 
carried out. The Agency, in addition, has a general power to issue 
such directions to the person investigated as it considers “‘ reasonable 
and appropriate for promoting equality of opportunity.” 1° Each notice 
served must inform the person concerned of a right of appeal to an 
Appeals Board against the directions.”° 

In this article I shall attempt to put some flesh on the rather dry, 
bare bones of the statutory provisions. A brief consideration of the 
origins of the Act should help to identify some themes which will be 
of importance in examining post-enactment enforcement.” — 


i 
THE VAN STRAUBENZEE WORKING PARTY REPORT 


The Fair Employment Act is one of the few ` surviving parts of the 
Northern Ireland constitutional settlement developed in the first period 
of “ direct rule’ by the British Government (1972-74). 22 A Working 
Party was established in 1972 by the Minister of State in the Northern 
Ireland Office, “ to consider what steps whether in regard to Jaw or. 
practice should be taken to counter religious discrimination where it 
may exist in the private sector of employment in Northern Ireland.” 
The Minister of State (at first Mr. Paul Channon, M.P., later Mr. van 
Straubenzee, M.P.) chaired the Working Party. Its members were 
appointed by the Minister and were members of the Northern Ireland 
Regional Council of the Confederation of British Industry (C.B.L.) 
(three members), the Northern Ireland Committee of the Irish Congress 
of Trade Unions (five members), and the: Northern Ireland Chamber 
of Commerce and Industry (two members). The Working Party 
reported on May 23, 1973, and recommended, inter alia, that anti- 
discrimination legislation be introduced. The Fair Employment Act is 
the result, although it goes further than the Working Party recom- 
mended in extending its protections to employment in the public sector 
as well. It received the Royal Assent on July 22, 1976, and the Fair 
Employment Agency was established on September 1 of the same 
year. 

The Act implements four fundamental recommendations of the van 
Straubenzee Working Party. The first was that a voluntary approach 
to the eradication of discrimination must be supplemented and sup- 





19 F.E.A. 1976, s. 13 (3). 

20 FLEA, 1976, s. 13 (4). The Appeals Board has recently been established. 

21 See generally, Lowry, “ Legislation in a Social Vacuum: The Failure of the 
Fair Employment (Northern Ireland) Act 1976 and Alternative Solutions,” 9 New 
York University Journal of International Law and Politics 372. 

22 For a survey of the background, see R. Rose, Northern Ireland: A Time of 
Choice (London, Macmillan, 1976), PP- 19-32. 
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ported by legal machinery. This was based on the view that “ [w]hilst 
it is reasonable to expect some response to exhortation, it would only 
be reasonable to foresee a substantial number of exceptions ” and that 
“ [i]t would be wrong to allow the progress which might be achieved 
through the tolerance and fair-mindness of some to be vitiated by the 
intransigence of others.” 2° Secondly, although discrimination should 
be made unlawful, the civil rather than the criminal process should be 
used. ‘‘ Of all the measures that could be adopted criminal penalties 
are amongst the most likely to provoke sectarian hostility in industry 
and thus be counter productive.” ** In addition the civil legal process 
could provide redress for the victim and embody “ positive means for 
reducing the incidence of discrimination.” ** Thirdly, an independent 
regulatory Agency should have the major responsibility for enforcing 
the law. Fourthly, this Agency should not only be given power to 
investigate and determine complaints of unlawful discrimination. It 
should also be given a much wider responsibility “‘ to take constructive 
action which will help to rectify such inequality of opportunity as may 
have arisen in the past.” 7° 


THE EFFECT OF THE ABSENCE OF AN ANTI-DISCRIMINATION 
Law TRADITION 


Each of the four principles which underlie the approach adopted in 
the Act was heavily influenced by the lengthy American (and more 
recent British) experiences of attempting to eradicate racial discrimina- 
tion by law. There are, however, a number of contrasts which may be 
drawn, particularly with regard to the context in which anti-discrimina- 
tion law in the United States operates, which may illustrate various 
aspects of the problem the Agency faces in carrying out its functions 
in Northern Ireland. 

Most obviously perhaps, the tradition of using law for such purposes 
in a sustained way is of recent origin in Northern Ireland. Limited 
‘statutory protection against religious discrimination had been provided 
in the Government of Ireland Act 1920. Section 5 provided that any 
enactment of the Northern Ireland Parliament might be challenged in 
the High Court on these grounds. Section 8 (6) prohibited certain 
discriminatory uses of executive powers. Despite these provisions, 
however, the legal system had little effect on the growth and virulence 
of discrimination.’ Prior to the 1960s, most anti-unionists concentrated 
on parliamentary (or more often extra-parliamentary) opposition to 
the existence of Northern Ireland as a state. Discrimination was 


23 Northern Ireland Department of Health and Social Services, Report and 
Recommendations of the Working Party on Discrimination in the Private Sector of 
Employment (Belfast, HMSO, 1973) (hereafter “the van Straubenzee Report”), 
para. 36. 

24 Ibid. at para. 56. 

25 Ibid. at para. 56. 

26 Ibid. at para. 67. 3 

27 On only one occasion does either section appear to have been subject to judicial 
scrutiny in the context of alleged religious discrimination, see Londonderry C.C. v. 
McGlade [1925] N.I. 47. 
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regarded as inherent in the nature of the Northern Ireland state 
itself.?* Minority political leaders who might in other countries (and 
did in the United States?*) use legal means of redress often, in 
Northern Ireland, refused to recognise the legitimacy of the courts or 
ignored them altogether. 

Even after the beginning of the civil rights campaign in the mid- 
1960s, in which reforms within Northern Ireland were sought rather 
than a new constitutional settlement, the protections provided in the 
1920 Act were not used. The limitations of sections 5 and 8 (6) were 
severe.*° Neither section prohibited discrimination on the basis of 
political opinion; neither section prohibited discrimination in other 
than the public sector. Even as regards the public sector there was 
uncertainty whether either section 5 or section 8 (6) applied to the 
actions of local councils.** In addition the political climate in Northern 
Ireland was such that there continued to be a lack of confidence that 
the courts were a sufficiently impartial forum in which to try com- 
“plaints against unionist officials, especially in view of the number of 
ex-unionist politicians sitting in the superior courts. Moreover, lawyers 
were often unwilling to become involved in an area as controversial as 
discrimination.*? There was, finally, a lack of tradition among Northern 
Irish lawyers of using litigation to bring about such a change. due in 
some part to the absence of other formal constitutional guarantees, in 
particular of individual rights. And the lack of such a tradition also 
influenced the judicial approach. 

On the limited occasions during the 1960s when judicial review of 
allegedly discriminatory administrative action was sought on grounds 
other than those possible under the 1920 Act, the problems of using 
the institutional mechanism of courts in an attempt to bring about 
social change became apparent. Those cases, for example the Dun- 
gannon litigation,** which sought redress for allegedly discriminatory 
actions of local authorities on administrative law grounds, often pro- 
ceeded on the basis of very precise and apparently rather technical 
issues, rather than the broad discrimination issue which underlay the 
dispute. The complexities of administrative law review made the taking 
of an action procedurally uncertain. The difficulties concerned with 
proving bias increased the initial hesitation to take cases. The cost of 
litigation was an additional deterrent and when, in the early 1960s, 


28 See M. Farrell, Northern Ireland: The Orange State (London, Pluto Press, 1976). 

29 For an excellent account of the history of this movement, see R. Kluger, Simple 
Justice (New York, Knopf, 1976). 

80 See, H. Calvert, Constitutional Law in Northern Ireland (Belfast and London, 
N.LL.Q. ‘and Stevens, 1968), pp. 251-285; Carrol, “ The Search for Justice in Northern 
Treland,” 6 New York University Journal of International Law and Politics 49; 
United Kingdom Government, The Future of Northern Ireland (London, HMSO), 
para. 28. 

31 Counsel’s opinion to the Campaign for Social Justice (October 1965) advised 
that it did not. 

82 Carrol, supra, note 30, p. 48. 

33 Campbell and Casey V. Dungannon R.D.C., unreported, March 19, 1971, N.I. 
High Court, Chancery Division; McLoughlin et al. v. Dungannon U.D.C., unreported, 
April 19, 1971, N.I. High Court, Chancery Division. On these cases, see T. Hadden 
and P. Hillyard, Justice in Northern Ireland (London, Cobden Trust, 1973), pp. 18-19. 
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there was a well-publicised refusal to grant legal aid for a case alleging 
discrimination in the allocation of local government housing, the 
attempt to develop a litigation strategy lost much of the little support 
it had.” 

Only since 1968 have measures other than those provided in the 
1920 Act been introduced to enable the legal process to be used more 
effectively to reduce discrimination. In 1969, the Parliamentary Com- 
missioner for Administration (popularly kriown as the Ombudsman) 
was appointed to investigate cases of maladministration (including 
religious discrimination) by Northern Ireland government depart- 
ments. Soon afterwards a similar Ombudsman (the Northern Ireland 
Commissioner for Complaints) was established for local councils and 
public authorities. An anti-discrimination clause was introduced in 
, all Northern Ireland government contracts.*” In 1972 a permanent 
Local Government Staff Commission was established with advisory 
powers to assist local authorities in the selection of candidates for 
senior and designated appointments.** 

After the introduction of “ direct rule” in 1972 the British Gov- 
ernment provided additional sources of protection in the Northern 
Ireland Constitution Act 1972. Primary legislation by any new 
Northern Ireland legislative body was void if discriminatory. Only 
one case has so far been taken under these sections of the Act.*° 

The lack of tradition of using law to eradicate discrimination has 
had a number of effects. The perception among those whom the law ° 
was passed to protect of what can be achieved is likely to be  un- 
certain, This will be discussed subsequently. Equally important, how- 
ever, is the Jack of experience among those given the task of inter- 
preting and enforcing the Jaw. The Northern Ireland courts lack 
experience in dealing with the issues which legal enforcement of anti- 
discrimination and the legal promotion of equality of opportunity 
necessarily raises. The role which the courts have been given under 
the Fair Employment Act is, for them, largely novel. f 

Nor has a modus vivendi yet been reached between the relevant 
government departments and the Agency, nor between the Agency 
and the courts. The effect of the evolving relationship between the 
courts and the Agency will be discussed below. A similar, though 
politically more controversial, evolution is taking place between the 
Agency and the supervisory Department (formerly Manpower Services, 
now Economic Development). Allegations have received wide publicity 
in the press of attempts by the Department to block Agency investiga- 


34 Campaign for Social Justice, Legal aid to oppose discrimination—not likely 
(Dungannon, Campaign for Social Justice). 

35 Parliamentary Commissioner Act (N.I.) 1969. 

36 Commissioner for Complaints Act (N.I.) 1969. 

37 Undertaking not to practise religious discrimination: Explanatory note to 
tenderers (M.F. 79/1 and 2); Main Contractor Undertaking (M.F. 79); Subcontractor 
Undertaking (M.F. 80). 


38 Local Government N.I.) Act 1972, s. 40. 
39 Purvis v. Magherafelt D.C. [1978] N.I. 26. 
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tions into the composition of the Northern Ireland -Civil Service and 
the employment practices of Ford Autolyte and Short Bros.*° 

Whatever the truth of these allegations, it is clear that the Depart- 
ment is ultimately responsible for the Agency and that certain 
consequences flow from this. Politically, as can be seen from the 
recent Commons debates on the Agency,*! problems associated with 
the Agency rub off on the Departmental Minister. Financially too, 
the Department may find itself responsible if the Agency loses 
particularly badly in the courts. Because of the Agency’s future 
responsibilities with contract compliance (this will be discussed sub- 
sequently) 4? the Department may well also find itself at loggerheads 
with other government departments. Where trust between the Agency 
and the Department is absent (and such trust is unlikely. to have 
developed) it would be unsurprising if the Department had become 
more and more involved in Agency affairs. 

Important as these are, the major adverse effect of the lack of 
tradition of anti-discrimination law enforcement has been on the 
F.E.A. itself. The Agency has, in the Northern Irish context, only 
the relatively recently appointed Ombudsmen as precedents. But 
there are substantial differences between the Ombudsmen and the 
Agency which render even these precedents of limited value as a 
guide. In particular, whereas the Ombudsman (in fact both offices 
are held by the same person) acts alone, the Agency is composed of 
12 members (including the Chairman) appointed by the Department . 
of Manpower Services, three on the nomination of the Northern 
Ireland Committee of the Irish Congress of Trade Unions, and 
three on the nomination of the Northern Ireland section of the Con- 
federation of British Industry. Just as the relationships between the 
Department, the Agency and the courts is in flux, so too the relation- 
ships within the Agency, between the Chairman, the Agency mem- 
bers, and the staff are also still evolving. 

In the formative years of equivalent British and American agencies, 
the uncertainties produced by all of these evolving relationships gave 
rise to criticisms that the quality of work produced was seriously 
affeoted. Often too there appears to have been a lack of clear defini- 
tion of what the staff of such agencies were supposed to be doing, 
loose procedures, lack of adequate supervision of staff by superiors 
and lack of formalised staff training. Reminiscent of these are some 
recent criticisms of the F.E.A.** 

The small staff and low budget of the organisation (12 staff—in 
addition to a Chief Executive who is also the Chairman of the 
Agency—with a budget, in 1980-81, of £208,000) is unlikely to have 


40 “ Dirty Tricks in the North’s Fair Employment Agency,” Hibernia, July 26, 
1979, p. 7. The Agency did not abandon any proposed investigation as a result of any 
suggestions from the Department, according to a letter from R. G. Cooper, chairman 
of the Agency to the author, February 1, 1982. 

41 Official Report, Northern Ireland Committee, May 21, June 11, July 9, 1980. 

42 Infra, p. 632. 

43 “ The Fair Employment Agency: Northern Ireland’s damp squib,” 5 (2) Rights 6. 
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helped the Agency to meet its full, potential. Its smallness is parti- 
cularly remarkable when compared with the Northern Ireland Labour 
Relations Agency (with a budget, in 1980-81 of £595,917), and with 
the Commission for Racial Equality (with a budget in 1980-81 of 
£7,036,000). When the amount provided for the F.E.A. and the 
C.R.E. is divided by the minority population which each body was 
primarily established to protect, the contrast is equally clear: the 
C.R.E. is provided over twice as much per capita as the F.E.A. It, 
is apparent too that the original proposers of the legislation envisaged 
a considerably larger organisation. The explanatory memorandum to 
the Fair Employment Bill envisaged the Agency growing to have a 
maximum staff of 40 and a budget (in 1975 prices) of £280,000. 
And this was before the extra responsibilities given the Agency 
concerning contract compliance had been finalised. 

The pattern of Agency staffing has had a number of other aspects 
which appear increasingly anachronistic. Most noticeable is the lack 
of specialisation of function within the Agency. The Chairman 
doubles as Chief Executive and is as involved in day-to-day adminis- 
tration as in policy formulation and liaison with outside bodies, The 
conciliation officers are involved in the investigation of complaints 
and their conciliation. The employment liaison officer is engaged in 
formal investigations as well as monitoring and promotional work. 
Most importantly, perhaps, there is no internal source of continuing 
legal advice, despite its importance in policy formulation in this area, 
and despite too the regular litigation of Agency findings in the 
ordinary courts. In the period under review the legal advice of one of 
two firms of Belfast solicitors was requested ad hoc. 


THE EXPERIENCE OF THE LEGAL ENFORCEMENT OF 
Non-DIsCRIMINATION 


- Each of these characteristics of the Agency has adversely affected 
the effective implementation of the ideas and techniques proposed 
by the Working Party and adopted in the Act. In particular, the 
value of Part III of the Act has proved to be more symbolic than 
instrumental. A number of other reasons have contributed to this. 
Relatively few people have come forward and alleged unlawful dis- 
crimination to the Agency. In the first four years of the operation 
of the Act only 216 such complaints were made.*4 By March 1981 
new complaints were running at only two or three a month. One 
factor identified by the Agency to explain the paucity of allegations 
emphasises the “considerable reluctance” among members of the 
public to make complaints: “In certain districts people consider it 
would do them harm if it became known they had made a com- 
plaint. White collar employees, despite legislative provisions outlaw- 
ing victimisation, worry in case making a complaint would be detri- 


44 Six in 1976-77, 130 in 1977-78, 37 in 1978-79, 43 in 1979-80 (see F.E.A. Annual 
Reports, 1977-81). i 
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$ : 
mental to their future employment and promotional prospects.” + 
Schmitt has pointed, too, to the “still substantial cynicism by the 
minority community regarding the equity of government remedies ” 
as an even more basic reason.** This is at least partly reflected, he 
writes, in a 


“ pronounced lack of concern from minority leaders and groups 
in support of the Fair Employment Agency. The Provisional 
IRA, being committed to total political change, sees fair employ- 
ment legislation as entirely irrelevant and indeed is pleased 
when administrative efforts fail to achieve significant reform, 
thus weakening the legitimacy of the existing political system. 
The leadership of the SDLP, on the other hand, is much more 
concerned with achieving a political voice in government and 
tends to stress also the importance of economic development.” 47 


Another factor that appears to discourage complainants is the 
belief that as discrimination is so difficult to prove, there is little 
point in making a complaint. The figures of successful complaints 
support the Agency’s comment that such a belief is “ quite under- 
standable.” Up to the end of March 1981 there had been only 10 
findings of discrimination by the Agency out of the 216 complaints 
made. Of the eight Agency findings of discrimination which were 
promulgated in the period under review, six were appealed to the 
county court as permitted by the Act. Of those which had come to 
judgment (four of the six) findings of unlawful discrimination had 
been overturned by the county court in each.** In one case the 
adverse county court judgment was itself overturned on appeal by . 
the Agency to the Northern Ireland Court of ‘Appeal.*® If one way 
of assessing the success of the Agency in carrying out its statutory 
functions under Part III of the Act is its ability to have findings of 
discrimination supported in the courts, it has clearly failed. 

There are a number of reasons for this failure. The difficulty of- 
proof of intentional discrimination is clearly vital. The- Northern 
Ireland Commissioner for Complaints (N.I.C.C.) had described this 
10 years earlier: 


“Tt is not difficult for a body if it is so inclined to profess 
policies of impartial selection and to point to ostensibly proper 
procedures, whilst following discriminatory practices. It can, for 
example, find plausible reasons for placing at the top of the 
list a candidate whom it prefers for a quite different reason. 
Also it may not be possible to establish discrimination through 


45 F.E.A. Second Annual Report, H.C. 96 (Belfast, HMSO, 1979), p. 19. 

-46 David E. Schmitt, “ The Consequences of Administrative Emphases in Equal 
Opportunity Strategies: Comparative Analysis of the United States and Northern 
Ireland ” (prepared for delivery at the 1981 Annual Meeting of the American Political 
Science Association, September 3-6, 1981), p. 9. : 

47 Ibid. at p. 13. 

48 Northern Ireland Civil Service v. F.E.A., undated; Borough Council of Craigavon 
v. F.E.A., September 13, 1979; Newry and Morne District Council v. FE.A., 
June 24, 1981. 

49 F.E.A. v. Borough Council of Craigavon £1980] I.R.L.R. 316. 
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the examination of official documents, files and minutes, etc. 
The minutes of local and public bodies relative to appointments 
that I have seen are extremely brief and contain the minimum 
of information. They usually report a bare decision without any 
reference to the arguments put forward or the factors taken into 
account. Such records often give no help in an investigation 
poe confirming that a certain decision was made on a certain 
te.” 


The N.LC.C. developed two methods to overcome the difficulties 
which he encountered. First, “in some cases .. . it is necessary to 
question motive and to interrogate the ,body concerned about its 
reasons for preferring a particular candidate so that I may be in- 
formed of the factors which influenced the taking of a discretionary 
decision.” 5! 

The Agency, too, has used this method of attempting to overcome 
the problem. It would be true to say, however, that the questioning 
by the Agency of the motives of respondents has not been successful, 
largely because the county courts have regarded it as their function 
to second-guess the Agency’s inferences where the Agency has found 
discrimination. The substitution by the courts of their opinions for 
those of the Agency in this way has been encouraged by the decision 
of Lord Lowry C.J. in F.E.A. v. Craigavon Borough Council ® that 
when an appeal against an Agency decision is taken to the county 
court, “the right procedure is to rehear completely the aggrieved 
person’s complaint” rather than, as was proposed by the Agency, 
by way of a review of the Agency’s findings and the reasons for 
them. And the county courts appear to require a higher standard 
of proof of discrimination than the Agency, with the effects men- 
tioned above. 

A second method adopted by the N.I.C.C. to reduce the problems 
of proof was by considering, 


“the significance of statistical information about the religious 
denominations of the existing employees of a particular body, 
when allegations based upon such information are made by the 
complainants. Evidence of this sort must be regarded with cir- 
cumspection, but it is a factor whose significance I must care- 
fully consider.” 5 





50 Northern Ireland Commissioner for Complaints (N.I.C.C.), Second Report, 
N.LH.C. 2048 (Belfast, HMSO, 1971). “ Discrimination” was defined by the 
N.I.C.C. (Third Report, N.I.H.C. 2101 (Belfast, HMSO, 1972), para. 31) as “ the 
taking of a decision in favour of, or against, a person which is motivated by 
considerations of the person’s religious belief or political opinions.” 

51 N.I.C.C., First Report, supra, note 50. 

52 [1980] LR.L.R. 316. 

58 N.I.C.C. First Annual Report, supra, note 50. In coming to his conclusion that 
discrimination had occurred, the Commissioner in one case “looked at the overall 
picture presented, including the employment pattern itself and particularly the depart- 
ment in which the Complainant failed to get an appointment,” N.I.C.C., Case 
No. 175/74. For other cases in which discrimination was not found but in which the 
N.LC.C. looked at statistical patterns, see N.I.C.C. Case Nos. 13/71; 600/70; 43/69; 
356/70 (see also N.J.C.C. Fourth Report, N.I-H.C. 2181 (Belfast, HMSO, 1972), 
para. 40). 


Nov. 1982] REGULATORY AGENCY IN NORTHERN IRELAND 627 


So, too, the Agency has increasingly sought statistical evidence. In view 
of the court’s approach to appeals, there should be increasing reliance 
on making inferences of discrimination on the basis of “ harder” 
evidence of this type, and a decreasing reliance on intuitive judgment 
based on the “ feel ” of a case.** 

However, even if those who consider that they had been discrimi- 
nated against on a particular occasion do formally complain to the 
Agency and even if they are successful, reliance solely upon such 
complaints would be inadequate. The pattern of applications for 
employment in many areas in Northern Ireland reveals, in the 
Agency’s words, “‘ the characteristics of what is now in effect voluntary 
religious segregation in seeking employment opportunities.” 5" Few 
complaints are likely to be received. against thosé firms which are 
known to be the most exclusionary since those who would be in the 
minority in a particular firm are unlikely ever to apply considering 
that rejection would be a foregone conclusion. “ The bulk of com- 
plaints .. . come not from the areas of employment where the grossest 
imbalances take place but from areas where both communities have 
access to employment and where. therefore such imbalances do not 
arise,”’*° 

Reliance simply on a nondiscrimination strategy is inadequate for a 
second important reason. As the Agency’s research has amply demon- 
strated the present effects of past discrimination and the use of criteria 
for selecting and promoting employees which have the effect of dis- 
proportionately excluding Catholics, though they are not used inten- 
tionally to achieve this effect, are now just as important in perpetuating 
inequality. of opportunity as intentional discrimination.*’ The van 
Straubenzee Working Party decided- therefore that the legislation 
should seek to secure not only the absence of discrimination but the 
presence of equality of employment opportunity as well. Indeed it was 
to be the pre-eminent goal. They decided that the fundamental ‘aim 
must be to promote “full equality in all aspects of employment 
opportunity.” 53 


THE EXPERIENCE OF THE LEGAL ENFORCEMENT OF 
EQUALITY OF OPPORTUNITY 
It was by no means certain, however, that the Agency itself would 


decide that law enforcement techniques were the most appropriate or 
effective methods of securing equality of employment opportunity and, 





54 The Northern Ireland Court of Appeal has outlined the approach which county 
courts should adopt in Wallace v. South East Education and Library Board [1980] 
LR.L.R. 193. For the approach of the (British) Employment Appeal Tribunal, see 
Khanna v. Ministry of Defence [1981] I.C.R. 653. 

55 F.E.A., Third Annual Report, H.C. 458 (Belfast, HMSO, 1980), p. 24. 

58 R. G. Cooper (Chairman, F.E.A.), address given at the New University of 
Ulster, June 12, 1981, p. 11. 

57 For a similar development i in Britain and the United States in the context of race 
relations, see McCrudden, “ Institutional Discrimination ” (1982) 2 Oxford Journal of 
Legal Studies 303. 

58 van Straubenzee Report, para. 29. 
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despite the van Straubenzee Working Party’s scepticism of change 
being brought about voluntarily, the Agency might have found the 
alternative too unpalatable. And so it appears it did for a number of 
years. Initially the efforts of the Agency in furthering the goal of 
equality of opportunity were largely promotional and educational: 
persuading organisations to sign the Declaration,®*® working with the 
Department of Manpower Services in producing the Guide to Man- 
power Policy and Practice, holding seminars and giving lectures. In the 
period under review only one formal investigation into inequality of 
opportunity had been completed in a small area of public employment. 

There were other, additional, reasons of course. It was felt desirable 
that the Guide to Manpower Policy and Practice should be available 
to employers and that the Agency should have completed its initial 
research work into patterns of employment, before formal investiga- 
tions were begun on any substantial scale. : 

With publication of the Guide® and completion of this initial 
research,®? these two self-imposed barriers disappeared. It became 
clear too, that voluntary changes were not taking place sufficiently 
quickly to justify further restraint.°? Since 1979 therefore the use of 
powers to hold formal investigations into equality of opportunity under 
Part II of the Act has been recognised by the Agency as the major 
weapon which iit should and would use. Not only has the number of 
investigations increased but more importantly the potential impact of 
the investigations initiated has been expanded through choosing 
“ strategic ” targets.® At the time of writing, for example, two major 
investigations are taking place, one into the religious composition of 
the Northern Ireland Civil Service, the other into the engineering 
industry. 





59 During the first two years of the operation of the Act adherence to the 
Declaration was only open to employers with 25 or more employees. By March 1972, 
1,100 had signed, representing approximately 90 per cent. of those firms with more 
than 25 employees. This number also included all the major trade unions and all but 
a small number of significant employers in both the public sectors. The only major 
area not represented was local government where only seven of the 26 district 
councils had signed. On September 1, 1978, the exception was reduced to an employer 
with 10 or more employees. By the end of March 1979 a further 1,562 organisations 
had been invited to sign and 646 of them chose to do so. By March 31, 1980, the 
total number having signed was 2,414 (see F.E.A. Annual Reports 1977-81). 

60 Northem Ireland Department of Manpower Services, Guide to Manpower Policy 
and Practices (Belfast, HMSO, 1978). 

61 See, e.g. F.E.A., An Occupational Profile of the Two Sections of the Population 
in Northern Ireland: an analysis of the 1971 population census (Belfast, F.E.A. 1978); 
R. Miller, Attitudes to Work in Northern Ireland (Belfast, F.E.A. 1978); R. Miller, 
Occupational Mobility of Protestants and Roman Catholics in Northern Ireland 
(Belfast, F.E.A. 1979); R. J. Cormack, R. D. Osborne and W. T. Thompson, Into 
Work? Young School Leavers and the Structure of Opportunity in Belfast (Belfast, 
F.E.A. 1980); D. Murray and J. Darby, The Vocational Aspirations and Expectations 
of School Leavers in Londonderry and Strabane (Belfast, F-E.A. 1980). 

62 Osborne, “ Fair Employment in Northern Ireland ” (1980) 8 New Community 
137 note 20, quotes an’ unpublished survey by Mapstone and Young which found 
‘that of 155 firms questioned, although 70 per cent. had signed the Declaration, only 
17 per cent had considered appraising employment practices, 

63 For the idea of “strategic enforcement ” in the British anti-discrimination 
context, see McCrudden, “ Strategic Use of the Law,” in Runnymede Trust, 4 
Review of the Race Relations Act, 1976 (London, Runnymede Trust, 1979). 
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Most investigations, however, have seldom been part of a coherent 
plan thought out in advance and followed consistently. They are 
usually ad hoc; reactive to particular complaints and Jaunched with 
little or no assessment of the burdens which such an investigation 
would place on the Agency. The result has been that few would seem 
to be progressing smoothly to completion. Still only one minor 
investigation initiated under Part II has been completed. No findings 


of inequality of opportunity arising from such investigations had-been . 


made by the end of 1981. 

The unplanned nature of the enforcement by the Agency of Part IT 
has been accentuated too by the increasing use of section 27 of the 
Act which provides that where, following an investigation of a dis- 
crimination complaint under Part III, the Agency is of the opinion 
that the respondent has failed to afford equality of opportunity, the 
Agency is required to use its best endeavours to see that equality of 
opportunity is provided by the respondent in future.“ The Agency’ s 
view appears to be that, if information is obtained which gives rise to 
very serious concern about practices in an organisation, it is very 
difficult, and probably undesirable, to walk away from that situation 
and say that, since such an investigation was not part of the Agency’s 
forward planning, one should not be initiated. The difficulty with this 
view is, however, that it diverts resources from effectively pursuing 
those priorities which have been ranked higher by the Agency in its 
strategic planning. Nor is it necessarily so that the problems exposed 
will be walked away from. Rather they could be tackled in a more 
effective, planned and efficient way by, for example, storing such 
. information for future use as part of a larger, strategic investigation. 

One of the few tangible benefits which increasing use of these 
provisions has brought is that a clearer meaning of “equality of 
opportunity ” has been formulated. The van Straubenzee Working 
Party had formulated the general approach which should be taken 
but not the specifics of what exactly should constitute inequality of 
opportunity.® In the first Part IL investigation to give a considered 
view of what constituted inequality of opportunity, the Agency adopted 
the position that religious imbalance in a workforce establishes a prima 
facie case of inequality of opportunity as defined in the Act. At each 
stage of the selection process one religious group may be favoured 
more than another group whether intentionally or not. Such factors 
as the level and type of education, success in aptitude tests, specific 
work experience, strength, place of residence, specific skills, per- 
formance at interviews, may all be relevant for selecting from among 


64 ae ee Case No. 137, F.E.A., Fourth Annual Report, H.C. 290 (Belfast, 
HMSO), 

65 van Se bain Report, para. 104. Indeed; there is apparent in the Report a 
conscious desire, probably in order to enable a consensus to be reached, to avoid 
. addressing explicitly the meaning of key terms which are used. “ Equality “of oppor- 
tunity ” is one; “affirmative action” is another (see infra, p- 634). Nor is the 
legislation very much mote exact in its definitions. The effect is to leave apparently 
considerable definitional discretion in the Agency (and ultimately, perhaps, in the 
courts). 
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applicants for a particular job. However, where any factor is such that 
_one religious group is placed at a disadvantage by its use, or where 
the manner of selection itself results in a disproportionate exclusion 

of a particular group, then it is necessary for a criterion having such 
an adverse effect on the religious group to be shown to be necessary. ` 
, If it is not shown to be necessary then it must not be used, although 
a less exclusionary alternative may be substituted in some circum- 
stances. The onus of demonstrating this business necessity lies on who- 
ever wishes to use the criterion having the exclusionary effect.®* 

Because few Part II investigations have been carried out, and even 
fewer completed, examples of what are thought by the Agency to be 
the major factors perpetuating inequality of opportunity as thus 
defined are to be found mainly in opinions, using section 27, following 
Part III discrimination complaints. In one such case the Agency 
decided that the practice of recruiting by word of mouth and casual 
inquiry amounted to a failure to afford equality of opportunity to 
Catholics who might wish to work with the company.®’ In its annual 
reports the Agency has given further examples of practices which it 
also regards, based on its own research, as perpetuating inequality of 
opportunity, including the filling of vacancies by the personal recom- 
mendations of existing employees, or contacts with one particular 
school in an area.** 

While social science research has shown the importance of these 
factors in general, it is clearly a different operation for the Agency to 
establish that inequality of opportunity is not being provided in a 
particular case and in a way which is calculated to satisfy the Fair 
Employment Appeals Board (to which appeals against such findings 
may be made) or the superior courts (should a respondent seek judicial 
review of the Agency’s decision). There has been little consideration of 
how best to produce information directly usable in the administrative 
and legal settings with which the Agency is concerned. 

To a limited extent precedents established in the United States (and 
Britain) assist in setting out what needs to be demonstrated in order 
to establish a case of inequality of opportunity since the concept is 
basically similar to the expanded idea of indirect discrimination 
adopted there. Where they are of less assistance is in showing, in the 
Northern Irish context, how to establish these elements. Proving these 





66 Cf. van Straubenzee Report, para. 104; Northern Ireland Department of 
Manpower Services, Guide to Manpower Policy and Practices (Belfast, HMSO), 
Chaps. II, para. 4 and VIII, para. 2 (2). The similarity between this test and the 
idea of ‘‘ indirect discrimination ” in British race and sex discrimination law (Race 
Relations Act 1976, s. 1 (1) (6); Sex Discrimination Act 1975, s. 1 (1) (3)) is obvious 
and apparently intentional. For a detailed consideration of the issues which such a 
test raises, see McCrudden, supra, note 57. 

67 F.E.A., Fourth Annual Report, supra, note 63, p. 37 (Case No. 137). 

68 F.E.A., Second Annual Report, supra, note 45, p. 23 and F.E.A., Fourth 
Annual Report, supra, note 63, p. 9. The inequality of opportunity provisions thus, 
in the Agency’s view, goes considerably further than ane author had earlier supposed, 
in providing a method of attacking the present effect of past discrimination, see 
Lowry, supra, note 21, p. 372. 
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elements is an onerous proposition in Northern Ireland, for a number 
of reasons. i 

The method by which rules, are established in Northern Irish 
industrial relations contributes to the difficulties. The informal system 
of industrial relations current in the United Kingdom during the 
.1950s and 1960s tended to increase the importance of work-place 
bargaining. This was largely autonomous, fragmented, unwritten and 
work group (rather than trade union) influenced.** Where discrimina- 
tion was practised it tended therefore not to be formalised in collec- 
tive agreements. Rather it tended to be informally agreed upon or 
carried out through customs and practice, localised to a particular 
work group or section, and unwritten. The informal system increases 
the burden of those seeking to establish discrimination and inequality 
of opportunity. The Agency is, too, often faced with the use of 
subjective factors which have an exclusionary effect and these are 
notoriously difficult to- prove, being in many ways similar to 
intentional discrimination. 

Secondly, though the approach which has been taken at the initial 
stage of establishing a prima facie case of inequality of opportunity 
is largely a statistical (it is nearly always necessary to have reasonably 
accurate data on numbers of majority and minority in the relevant 
work group, factory, pool of applicants or whatever), how to collect 
that information in Northern Ireland is a substantial problem. 
Employers are not required to collect such statistics. For all these 
reasons, the substantial benefits of Part II (in particular its scope and 
the ability of the Agency to initiate investigations without the need 
for a complaint). may well be lost, unless a strategy is devised to 
circumvent the difficulties and take advantage of these benefits. 
Recently, too, an additional reason for more effective use of Part II 
has arisen. The incentives for using Part II investigations as a means 
of furthering equality of opportunity have been considerably increased 
by developments at the end of 1981 relating to the enforcement 
of anti-discrimination provisions in Northern Ireland government 
contracts. 

The van Straubenzee Working Party had recommended that the 
F.E.A. should take over the function of the Parliamentary Com- 
missioner in enforcing the Northern Ireland Government contract 
provisions 7° and this was accepted by the Government. An additional 
scheme was, however recommended and incorporated in the legisla- 
tion. The Act provides, as we have seen, that the Agency is to invite 
such organisations as appear to it to be representative of employers, 
of organisations of workers and of persons engaged in occupations 
in Northern Ireland to subscribe to a declaration of commitment to 
the principle of equality of opportunity (to be known as the Declara- 


69 See Report of the Royal Commission on Trade Unions and Employers’ Associa- 
tions, 1965-1968, paras. 66-68; Brown, “ A Consideration of Custom and Practice ” 
(1972) 10 British Journal of Industrial Relations 61. j ; 

70 van Straubenzee Report, para. 141. 
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tion of Principle and Intent) and to encourage their members to 
subscribe to it. The Agency is also to use its best endeavours to 
ericourage all employers and all vocational organisations to subscribe 
to the Declaration. The Agency is to keep a register of those who 
subscribe to the Declaration and each employer or organisation whose 
name is on this register is entitled to receive from the Agency and 
to hold a certificate describing him or it as an equal opportunity 
employer or organisation.” 

The published list of those who have signed the Declaration is 
distributed to all authorities.’* The Minister in the debates noted that 
he assumed that government departments “will take into account 
those who are and those who are not registered.” "° Mr. Powell stated, 
HUS more directly, that there was. 


‘a clear implication in the body of the clause that the public 
service in deciding between two contractors or two persons who 
may offer their services or sell their goods or services to'a public 
authority should prefer the persons who were on the list of 
declarants to those who were not.” 74 


This appears to have been assented to by those on the government 
front bench. 

The Agency is empowered to require a declarant, as a condition of 
remaining on the register, to reaffirm at such intervals and in such 
manner as the Agency may determine, his intention to adhere to the 
Declaration. More importantly, the Agency is empowered to remove 
from the register the name of any person who, among other things, ` 
is found by the Agency in consequence of an investigation under 
either Part I or Part IMI to have acted in a manner inconsistent with 
adhering to the Declaration.”*> When an employer’s name is removed 
from the register the Agency is required as soon as reasonably prac- 
ticable to notify the removal to all relevant public authorities. In 
addition, where a public authority forms the opinion that a contractor 
has acted in the course of performing a contract entered into with 
the authority in a manner inconsistent with the terms of the Declara- 
tion and his name has not already been removed from the register, 
the authority is required to inform the Agency of this opinion stating 
the reasons for it. A person aggrieved by the removal of his name 
from the register may appeal to the Appeals Board against the 
removal.”® 

These provisions had little effect. At the end of 1981, however, the 
British Government announced a considerable strengthening of their 
potential effect. Tenders for government contracts would not, from 
April 1982, “normally” be accepted from firms within the scope of 





71 F.E.A. 1976, s. 7. 

72 FLEA, 1976, s. 9. 

73 Official Report, House of Commons Standing Committee on Fair Employment 
Bill, col. 222. 

74 Ibid. cols. 219-220. 

75 F.E.A. 1976, s. 7. 

76 F.E.A. 1976, s. 8. 
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the Act unless they hold an equal eee certificate issued by the 
Agency.”? , : 


THE EXPERIENCE OF SECURING REMEDIES FOR UNLAWFUL 
DISCRIMINATION AND INEQUALITY OF OPPORTUNITY 


Neither a finding of inequality of opportunity nor of unlawful dis- 
crimination is an end in itself. Assuming that the Act was intended 
to be more than symbolic in its effects (and it is an assumption with 
a considerable degree of support in the van Straubenzee Report) such 
findings are in effect, preliminaries to the process of remedying the 
mischief found. There are two major issues which give rise to concern 
in the approach adopted by the Agency to the remedial process: one 
arising from the method adopted, the other from the end apparently 
chosen. 

There are a number of important elements in the method adopted 
by Parliament for securing remedies in Part III of the Act. The 
Agency must initially attempt to settle the issue through conciliation. 
So too at each subsequent stage some degree of effort to reach agree- 
ment is contemplated before moving up to the next sanction. Thus it 
is only after conciliation by the Agency fails, is it empowered to issue 
injunctive-type orders. These orders are in turn backed up by manda- 
tory injunctions available from the county courts enforcing them. In 
the event of subsequent non-compliance, monetary relief may be 
awarded by the county court to enforce the specific recommendations 
of the Agency. Somewhat similarly, negotiation and conciliation are 
contemplated as primary initial methods for remedying inequality of 
opportunity under Part II where it has been found. 

Despite this, little attempt appears to have been made to consider 
the implications of this approach. The investigation and conciliation 
staff, as was pointed out above, are one and the same, thus giving rise 
to the likelihood of a counter-productive effect among respondents. 
So too planning for conciliation in order to further particular strategic 
ends has been virtually non-existent. 

The second issue arises more particularly in the enforcement of 
Part II: what are the remedies appropriate when (or rather if) the 
absence of equality of opportunity has been established? I have 
described elsewhere the extent to which the van Straubenzee Working 
Party report reflects the debate between “affirmative action ” and 
“ quotas”? and how a compromise was reached of rejecting the 
concept of “quotas ° (narrowly defined) but accepting the inten- 
tionally broadly-defined concept of “ affirmative action.” "° The Jatter, 
it was said, “involves deliberate programmes under which equality 
of employment opportunity may be achieved. It sets out explicitly and 
systematically to create this equality. It acknowledges that, in this 


77 Official Report, House of Commons, Issue No. 1225, December 10, 1981, 
col. 473 (written answer). 

78 McCrudden, “ Legal Remedies for Discrimination in Employment” (1981), 
Current Legal Problems 211. 
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way, employment proportions by and Jarge will automatically reflect 
the denominational ratios in the community as a whole.” °° The 
Agency too distinguishes affirmative action from quotas: 


“ Final selection [in affirmative action] must be on merit. An 
employer who rejects a candidate in favour of one less suitable 
because he wants to improve the balance of his labour force 
would find himself in just as much difficulty with the Agency as 
an employer who adopts more traditional forms of discrimina- 
tion. ... The work of the Agency will be complete not when 
there is‘an exact mathematical proportion of the two major 
sections of the community in every job or occupation in industry, 
but when it is clear that all artificial barriers of prejudice, custom 
and traditional practice have been removed.” ° 


In one case, indeed, the Agency found against a respondent District 
Council on the grounds that they had practised “ benign discrimina- 
tion ” in order to rectify a religious imbalance in their work force.** 

While the Agency has been careful therefore to reject quotas it has 
not as yet fully utilised the possibilities provided by “affirmative 
action.” Remedies which have been recommended in specific cases 
illustrate the comparatively limited range of techniques which the 
Agency has thus far regarded as appropriate. In one case a company 
was recommended to introduce means to enable the company to 
monitor applications as to the religion of applicants, incorporate a 
question on religion in the application form, and set a target for each 
recruitment to attract applicants in numbers which reflected the 
religious profile of the catchment area. In another case a company 
was recommended to place responsibility for the development and 
implementation of an equal opportunity policy with a member of 
senior management who should regularly monitor and report on its 
effectiveness, take steps to make all employees and job applicants 
aware of the company’s commitment to equal opportunities, and fill 
all vacancies after advertisements in the press or through the Employ- 
ment Service. The company should not recruit new employees on the 
recommendations of existing employees. In a third case the Agency 
recommended that for each senior appointment which the organisa- 
tion intended to make it should appoint an independent assessor. The 
assessor’s duties should be to assist those making the appointment 
in various ways. The use of consultants approved by the Agency was 
recommended and the assessor was to report back’to the Agency. 

It is, of course, too early to say whether this limited approach will 
be successful in opening up opportunities for Catholics. Current 
indications are that it is unlikely, yet the Agency is, as yet, reticent 
in adopting the full-blooded affirmative action envisaged by the van 
Straubenzee Working Party, a reticence which appears largely to be 
due to the disastrous decline in Northern Ireland’s economic pros- 


79 van Straubenzee Report, para. 69. 
80 F.E.A., Third Annual Report, H.C. 458 (HMSO, Belfast), p. 24. 
, 81 Ibid. at pp. 60-61 (Case No. 87). 
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pects. The current assumption of the Agency ‘appears to be that 
there are severe limitations to what can be done to increase equality 
of opportunity in a situation of economic decline.*? 

It would have been preferable of course if attempts at providing 
greater equality of opportunity had taken place when the Northern 
Ireland economy was in better shape than it is now. No one is likely 
to disagree about the desirability of disguising the fact that redistribu- 
tion from those who have to those who have not is taking place by 
increasing the total amount of goods which is to be distributed. Then 
everyone may get more or at least the same as before. An example 
may serve to illustrate the point. A parent has £1,000 to distribute 
each year to two children. In previous years she has been unfair, 
giving child A £750 and child B £250. This distribution has become 
such a regular occurrence that A has come to expect it and has made 
arrangements based on the expectation of his receiving that amount. 
This year, however, the parent wants to be fair to B. She now realises 
there is no justifiable reason why A should get more. But she is 
worried. A’s expectations are that she will give him £750. If, however, 
she can increase. the total amount which is to be distributed to, say, 
£1,500 then she can give £750 to each. A should be content because 
his expectation of receiving that amount is satisfied. B should be 
equally content because the unjustified distributional system has been 
rectified, at least for the future. In this way the tensions likely to be 
generated by bringing about changes in the proportion which each child 
gets have been lessened. (A may still complain of the change in differ- 
ential between himself and B but this is much less worthy of sympathy 
in light of the unjust basis for that differential.) 

Such a welcome solution is highly unlikely in Northern Ireland at 
least in the short term, however much it might have been possible in 
1973 when the van Straubenzee Working Party reported. The position 
in which some employers now find themselves is more similar to that 
which would face the parent if she were required to decrease the total . 
amount for distribution. Where this issue arises at the remedial stage 
the Agency will have to decide whether to allow the presently unjust 
method of distribution to continue in order to satisfy the expectations 
of the Protestant community, or require the available resources to be 
distributed more justly at the cost of disappointing those expectations.** 

Fortunately, however, some employers are not in this position. In 
some industries in certain areas it is likely that employment oppor-- 
tunities are being expanded in particular firms. In other industries it 
is likely that though employment opportunities have not increased 


82 Cooper, supra, note 56, p. 11. See also Osborne, supra, note 62, p. 135. 

83 It is not proposed to detail the various methods which might be adopted by the 
Agency. Fortunately the Agency has the considerable experience of the American 
courts and agencies in developing “ affirmative action ” available to it, should it wish 
to embark on a more effective remedial policy. See B. L. Schlei and P. Grossman, 
Employment Discrimination Law (Washington, D.C., Bureau of National Affairs, 
1976). A number of issues would arise if the more fundamental problems outlined here 
were tackled and resolved. For a discussion of a number of these, see McCrudden, 
supra, note 78. 
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there is still turnover of employees. The implications of these differ- 
ences in the effects of a recessionary economy have not adequately been 
assessed by the Agency, in particular with regard to the direction 
formal investigations should take, and the way in which remedies 
should be formulated. 


CONCLUSION ` 


The experience of the legal enforcement of the Fair Employment Act 
is, therefore, a depressing picture of a massive task, of the possibility 
of change, but of an Agency which has failed to meet that challenge. 
A complete overhauling of the F.E.A. is necessary. Agency procedures, 
structures and policy must all be rethought before the type of forceful 
role for the legal process in the eradication of inequality of employ- 
ment opportunity, envisaged by the van Straubenzee Working Party, is 
even remotely possible. 

Based on the initial starting point that law enforcement and follow- 
up action based on the results of law enforcement should be the central 
functions of the Agency around which all other functions should 
revolve, some of the more important reforms which seem to be neces- 
sary include the following. As regards Part II discrimination cases, 
the procedure whereby when a discrimination finding has been made 
by the Agency, an appeal is by way of rehearing rather than by way 
of review of the.Agency’s findings and reasoning, should be changed, 
if necessary by legislation. There should be increasing reliance within 
the Agency on making inferences of discrimination on the basis of 
statistical and other “‘ hard ” evidence, and a decreasing reliance on 
intuitive judgments based on the “‘ feel ” of a case. 

Even more important, however, there should be considerably greater 
reliance on Part II investigations than in‘the past. The Agency should 
adopt a strategic enforcement plan and develop a more planned and 
structured approach to its enforcement and to the securing of remedies, 
including affirmative action, by employers. 

Recently there have been some grounds for optimism that necessary 
reforms may take place. The Agency has, since the middle of 1981, 
been engaged in a review of these issues. It is by no means certain 
that the Act will prove successful even if the criticisms of the Agency 
made here are accepted and changes adopted and implemented. What 
is clear, however, is that without such changes the ideals which the 
Act was meant to achieve stand little chance of success. 


CHRISTOPHER McCRUDDEN * 


* Fellow and Tutor in Law, Lincoln College, Oxford. 


LAW REFORM WITH TEARS 


In 1972 the Houghton Committee * recommended that after divorce 
a restriction should be placed upon the adoption of children by their 
custodial parents? and step-parents. At the time, comparatively little 
was known about step-parent adoptions,® although some social 
workers had already expressed serious misgivings.* And the impor- 
tance of encouraging continuing contacts between children and their 
absent (non-custodial) parent was, and has remained, controversial. 
But Houghton failed to provide a detailed justification of its proposal. 
It argued that to break a child’s legal Jinks with its missing parent, 
usually the father, was “inappropriate and could be damaging.” 
Since it was desirable to recognise openly the consequences of 
divorce, adoption ought not to be used to conceal the natural 
relationship. And the child might suffer if contact was severed with 
the missing parent and other (paternal) relatives. However, although 
Houghton accepted that these situations involved widely varying 
family circumstances, it went no further. In particular, focusing upon 
the potential disadvantages of step-parent adoptions, the Committee 
paid little attention to their possible benefits: ê “‘. . . in most cases 
the adopting relatives are already caring for the child and will 
continue to do so whether or not they adopt him.” Nor did it 


1 Report of the Departmental Committee on the Adoption of Children, Cmnd. 
5107 (1972). S. 10 (3) of the Children Act 1975, the statutory provision discussed in 
this article, is but one of a number of provisions designed by Houghton to restrict 
family adoptions. S. 11 (4) lays down that the same test is to be applied to the step- 
parent who applies alone. S. 11 (3) bars adoption by a mother or father of a child 
applying alone, save where the other natural parent is dead or cannot be found or 
where there is some other reason justifying his exclusion. If relatives apply, s. 37, if 
ever brought into operation, will require the court to, consider the alternative of 
custodianship. This provision will catch a step-parent not caught by ss. 10 (3) and 

,11 (4), for instance, where the divorce court jurisdiction is not available because the 
first marriage was terminated by death. 

2 S. 10 (3) is not in terms restricted to joint adoptions involving the custodial 
parent but in practice this will be the situation. ` 

3 As the First Report to Parliament on the Children Act 1975 (H.C. 268 (1979-80) ), 
para. 32 put it, “ The whole field of adoption by parents and step-parents js largely 
unexplored.” See B. Maddox, The Half-Parent (1975); and, for lawyers’ comments, 
A. Bisset-Johnson, “ Step-Parent Adoptions in English and Canadian Law,” in 
I.F.G. Baxter and M. Eberts (eds.), The Child and the Courts (1978), p. 335, and 
S. Maidment, “ Step-parents and Step-children: Legal Relationships in Serial Unions,” 
in J. M. Eekelaar and S. N. Katz (eds.), Marriage and Cohabitation in Contemporary 
Societies (1980), p. 420. j 

4 See, e.g., Association of Child Care Officers, “The Way Ahead” (1969), 
paras. 10-15. . 

5 The Survey of Adoption in Great Britain (Home Office Research Studies 10) 
(1971) made this information available to Houghton. Table 2 (8) reveals that from 
a sample of 913 joint parental adoptions, 882 were made by a child’s mother and 
step-father; 31 by a father and step-mother. Recent research carried out under the 
auspices of the British Agencies for Adoption and Fostering confirms this pattern. 
J. Masson and D. Norbury, “ Step-Parent Adoption ” (1981) surveyed 1,255 step- 
parent adoption families, of which 45 per cent. were post-divorce. They found (p. 8) 
that in 96 per cent. of families the application was made by the mother and 
step-father. ; 

6 Houghton Report, para. 97. 
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consider seriously the notion that legal severance might not involve 
the factual extinction of pre-existing links. Moreover, the Committee 
did not examine the relationship between the state, in particular the 
judges, and family arrangements; for example, they did not discuss 
whether different considerations might apply where children express 
a desire for adoption and/or the non-custodial parents consent. This 
article seeks to show how the Court of Appeal, apparently performing 
a volte-face in their approach to step-parent adoptions, have by seiz- 
ing upon these omissions come to question Houghton’s conclusions. 


J. THE STATUTORY PROVISION 


In its original Working Paper,’ Houghton had suggested a com- 
plete ban upon step-parent adoptions of legitimate children, with 
guardianship for the step-father being proffered as the appropriate 
alternative. Faced with “ overwhelming opposition ” to this proposal, 
in partè from those who saw positive advantages in adoption where 
the missing parent was dead or where contact with him and his family 
was negligible, Houghton staged a tactical withdrawal, It accepted 
that step-parent adoptions should not be prohibited but concluded,° 
“we remain of the opinion that guardianship will be more appro- 
priate in most cases.” To secure this objective it recommended *° 
that “whenever a step-parent applies to adopt a child of his spouse, 
the court should first consider whether guardianship would be more 
appropriate in all the circumstances.” Translated into statutory form, 
after comparatively little parliamentary debate, this proposal became 
section 10 (3) of the Children Act 1975 7?: 


“ “ Where the [adoption] application is made to a court in England 
or Wales and the married couple consist of a parent and step- 
parent of the child, the court shall dismiss the application if it 
considers the matter would be better dealt with under section 42 
(orders for custody etc.) of the Matrimonial Causes Act 1973.” 


This provision, in directing judicial attention to the less drastic 
alternative of custody, emphasises the link between the child and its 
absent parent in an indirect fashion. If custody would be “ better,” 
the adoption application ought to be dismissed. Thus it rests uneasily 
with the more vigorous tenor of Houghton’s concluding remarks. Pre- 
sumably the Committee considered that the desirability of guardian- 
ship would be so obvious in “most” cases that this type of formu- 
lation would suffice. The point requires emphasis not only because it 
has haunted the Court of Appeal but also because it highlights the 
weakness of section 10 (3) as drafted. Consider three hypothetical 


7 Working Paper containing the provisional proposals of the Departmental Com- 
mittee on the Adoption of Children (1970), paras. 86-95. 

8 Opposition also centred around the suggestion that illegitimate children, for whom 
step-parent adoptions would be allowed, should be treated differently. 

9 Houghton Report, para. 109. 

10 Ibid. 


11 Now the Adoption Act 1976, s. 14 (3). 
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cases, bearing in mind that a court is under no duty to make an 
adoption order even if all the other interested parties, including the 
guardian ad litem, are in favour. Rather the judge must make up his 
own mind in accordance with the welfare principle set out in section 
3 of the 1975 Act. In case A where the court considers that adoption 
is “ better ” than custody, section 10 (3) does not bite. In case B the 
court concludes that custody and adoption are equally desirable. 
. Again the provision does not in terms apply, and the judge retains 
his former power to choose.'? In case C the court considers that 
custody is “ better ” than adoption. Even without section 10 (3), this 
should suffice. Any court worth its salt ought’to dismiss the adoption 
application. The provision, which this time applies, merely restates 
the correct result. We may conclude that section 10 (3) does not 
instruct the courts actively to discourage step-parent adoptions. As 
drafted, the provision is exhortatory; it exhorts the courts to do their 
job. 

Of course, it does not follow that section 10 (3) is without signi- 
ficance. On the contrary, it appears that its practical impact has been 
profound. In 1968, there were 4,038 joint parental adoptions `° of 
legitimate children. By 1975, in tandem with the rise in divorce, this 
figure had peaked at 9,262 before subsiding ** in the following year 
to 7,836. In 1977, the first full year in which section 10 (3) was in 
operation,?* the number slumped by 42 per cent. to 4,545. The de- 
crease continued during 1978 (4,324) and 1979 (3,800) before level- 
ling off in 1980 when 3,668 such adoptions took place. A similar if 
more complex picture emerges from field research conducted by 
Masson and Norbury.: Surveying three local authority areas during 
the years 1975-78 they found a sharp reduction in the number of 
relevant step-parent adoption applications, the case-load falling from 
343 in 1975 to 107 in 1978. They also discovered that the courts in 
the three areas were applying section 10 (3) with widely differing 
degrees of severity. In 1975, judicial attitudes towards step-parent 
adoptions in the post-divorce context had apparently been relatively 
uniform, the courts in the three areas making adoption orders in 96 


12 Under s. 7 (1) (b) of the Adoption Act 1958 the court had to be satisfied 
that an adoption order, if made, would be for the child’s welfare. But as Cretney 
[1976] N.L.J. 671, points out, “ This function was, however, limited. The court was 
not required to consider whether adoption was the best solution in the child’s interest, 
but merely that it was a solution which would be for his welfare.” 

13 Source: O.P.C.S. Monitors Reference F.M.3. Adoptions. The term “ parental ” 
denotes situations where one or both adopters is a parent of the child. The statistics 
do not isolate step-parent adoptions after divorce. Thus, for instance, a proportion 
of the oo will involve step-parent adoptions after termination of the first marriage 
by death. 

14 It is possible that this fall is linked to the publication of Houghton, the know- 
ledge that s. 10 (3) was about to come into force, and the hostile attitude taken in 
the Family Division, particularly by the then President, Sir George Baker, to step- 
parent adoptions. See, e.g. Re B. [1975] 2 W.L.R. 569. It should, however, be 
stressed that the total number of adoption orders has been declining since 1975. 
In that year 21,199 were registered, by 1980 only 10,609. t 

15 s. 10 (3) came into effect on November 26, 1976. 

16 See supra, note 5. 
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per cent., 91 per cent. and 87 per cent. of such cases respectively. By 
1978, however, a massive variation had occurred, the relevant figures 
being 96 per cent., 9 per cent. and 64 per cent. So while in the first 
area things went on much as before, in the second area adoption 
suddenly became *™ “virtually unobtainable for post-divorce step- 
parents.” Clearly, the size of this discrepancy points to a lack of 
consensus among the judges about the significance of section 10 (3) 
and, in its wake, the desirability of step-parent adoptions. An analysis 
of the Appeal Court decisions concerning the provision may shed 
some light upon the nature of this disagreement. 


If. HOUGHTON AND BEYOND 


In Re S. (1977),* the first and best-known case, we find the judges 
embracing Houghton. The non-custodial father displayed little interest 
in his three boys after the divorce in 1973, and contact ceased in 
mid-1975. In 1976 the mother remarried. The relationship between 
the step-father and the children, begun in 1974, was “close,” and 
the boys, aged 6-11, wanted to accept him as their father. When the 
mother and step-father applied for joint adoption, the natural father 
consented. The trial judge was not bound by section 10 (3) which 
was not yet in operation nor in any case would the provision have 
applied, because the first marriage had been dissolved in Scotland. 
But, invoking its “philosophy,” he declined to make an adoption 
order, a decision upheld by the Appeal Court. In addition to empha- 
sising that these cases demand close scrutiny,?* a requirement which 
can apparently constitute a significant disincentive’ to potential 
applicants,” the judges developed a series of arguments cutting down 
the likelihood of step-parent adoption applications being successful. 
First, Ormrod L.J., perhaps perplexed by the comparative weak- 
ness of section 10 (3), rewrote the provision to accord more fully 
with the spirit of Houghton. His Lordship noted that the trial judge 
“took it to mean that cases like-the present should ‘ ordinarily be 





17 Masson and Norbury, p. 12. The divergence in judicial views apparently also 
fed back to the numbers of applications being made. In 1978 applications in the 
three areas fell to 51 per cent., 8 per cent. and 43 per cent. of their 1975 level. 

18 [1977] 3 All E.R. 671. 

19 Ibid. at p. 676, per Ormrod L.J. 

20 The rules of procedure established in 1976 for step-parent adoptions required a 
preliminary examination of jurisdiction by providing for applications to be referred 
to magistrates by their clerk or to a judge by the registrar depending upon which 
court the application was made to. See the Magistrates’ Court (Adoption) Rules 1976, 
T. 8; Adoption (County Court) Rules 1976, r. 9; Adoption (High Court) Rules 1976, 
r. 11. The application does not proceed further until, applying the welfare principle, 
the court has decided whether or not to refer the case back to the divorce court. 
But no guidelines were issued about how these procedures were to be operated. 
Masson and Norbury (pp. 12-13) found that different practices had developed. 
Predictably, the most exhaustive inquiries, as a result of which “ many applications 
were withdrawn,” took place in their second area where, following s. 10 (3), the judges 
came down strongly against step-parent adoptions. For a preliminary examination of 
jurisdiction under r. 11 see Re Howes (Family Division, February 18, 1981) 
(unreported. Transcript: Bannerman Kinghorn). R. 11 has recently been amended; 
see Practice Direction [1981] 2 All E.R. 1115. 
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dealt with in the divorce court’ ” and that Circular LAC (76)22, 
issued by the Department of Health and Social Security, had informed 
local authorities, magistrates’ courts and registered adoption societies 
that, after section 10 (3), “a parent and step-parent of a child will 
not normally be able to get an adoption order if the parent has 
custody of the child.” He continued *?: 


“We do not think that section 10 (3), as drafted, goes as far as 
either of these interpretations, although the learned judge prob- 
ably expresses the practical result of it. It is a condition pre-- 
cedent to an adoption order that the making of it will ‘ safeguard 
and promote the welfare of the child throughout his childhood ’: 

section 3 of the 1975 Act. So, in all cases the court must con- 
sider whether and to what extent an adoption order will achieve 
these objectives; this means comparing the position of the child, 
assuming an adoption order is made, with the existing situation. 
The question in other words, is: ‘will adoption safeguard and 
promote the welfare of this child better than the existing 
arrangements? ’” ; 


So Ormrod L.J. reversed the statutory onus, having just criticised 
the trial judge and the D.H.S.S. for going too far. Section 10 (3) is 
given teeth because where, as in our case B, the alternatives of 
adoption and custody are in balance, the adoption application should 
be refused. This “interpretation ” was promptly plugged into the 
legal circuit. In Cretney’s words,?? “it is not, therefore, sufficient that 
the adoption would be beneficial to the child, it has to be shown that 
it is better than the alternatives.” The reformulation also obtained 
wide currency by appearing in the Information Leaflet ?* prepared for 
parents and step-parents by the British Agencies for Adoption and 
Fostering. This stated that “whatever the procedures are in your 
locality the question to be decided by the court is whether in their 
opinion adoption will safeguard and promote the welfare of the child 
better than the alternatives.” 

The reversal of the statutory onus ties in with the second strand 
of Re S. (1977): the trial judge’s view, acquiesced in by the Appeal 
Court, that making an adoption order would not improve upon the 
existing custody arrangements. No material advantage would be 
secured,”* nor would there be other, less tangible, benefits. In Ormrod 





21 [1977] 3 All E.R. 671, 675. 
- 22 S. M. Cretney, Principles of Family Law (3rd ed., 1979), p. 540. See also 

H. K. Bevan and M. L. Parry, Children Act 1975 (1979), para. 100. 

23 This leaflet, entitled ‘‘ Step-Children and Adoption,” was first published in 
December 1977, 10 months after Re S. (1977). Reprinted in October 1980, four 
months after Re D. (1980) 10 Fam. Law 246, it is distributed to social workers, 
Citizens’ Advice Bureaux, court welfare officers, etc. 

24 It may be argued that Re S. (1977) is not a true indicator of the Court of 
Appeal’s attitude towards step-parent adoptions because it is a case where the court 
simply refused to review the exercise of the trial judge’s discretion. This explanation 
will not suffice. As we will see, the Appeal Court has intervened in cases where trial 
judges used similar arguments to those allowed to stand in Re S. (1977). 

25 As Ormrod L.J. put it in Re D. (1980) 10 Fam. Law 246, 247: “ The various 
financial provisions of the Matrimonial Causes Act and the Family Law Reform Act 
as well have now extended to the point when it is almost impossible to show any 


\ 
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L.J.’s words,” “He did not think that adoption would increase their 
sense of security or make them feel more ‘integrated’ into the new 
family.” But this analysis betrays the legal significance of Ormrod 
L.J.’s approach to section 10 (3). From the trial judge’s perspective, 
adoption will not be “ better ” than custody. So the adoption applica- 
tion should be refused even though no harm would ensue from 
legally extinguishing the absent parent link. 

However, the trial judge also took the further step, and once again 
the Appeal Court declined to intervene. Following Houghton he argued 
that legal severance of the child/natural father relationship might 
actually be detrimental. As Ormrod L.J. tells us” : 


“He thought that, although the father had consented to the 
proposed adoptions and his interest in the children was at present 
‘admittedly minimal,’ it might be advantageous for them to be 
in contact with their father; they might be interested later in re- 
discovering him and might be able to ‘reforge their links with 
their real father.’ ” 


Then having discounted the benefits of adoption, the trial judge dis- 
missed the application. Of course, this line of reasoning may be 
pursued without recourse to Ormrod L.J.’s statutory reformulation. 
The judge, as in our case C, simply declares that, on the facts, 
custody is preferable. On the other hand, the actual decision entails 
a powerful assertion of judicial control over a family arrangement 
accepted, or at least acquiesced in, by all the individuals concerned. 
In this respect, the facts are presented in narrow terms because no 
consideration is ‘given to the effect upon the new family of the rejec- 
tion of their plans. The analysis is also highly speculative because 
the denial of adoption is founded upon the possibility that the absent 
‘parent link, already factually broken, may be recreated. Although an 
element of speculation is often necessary in cases concerning children, 
the potential objections to this particular example are not restricted 
to the (more probable) counter-speculation that the link is unlikely 
to be “reforged”’ with a father who has already lost contact and 
_who signifies consent.?* The trial judge’s reasoning also builds upon 
another of Houghton’s omissions. If, bearing in mind the adopted 
child’s restricted right to identify his missing parent,?* one believes 
that adoption does not of necessity prevent the continuance or recre- 
ation of absent parent links, the trial judge’s preference for custody 
grounded in the speculation that the ties may thereby be reforged 


financial benefit from an adoption order. There may be some residual benefits which 
are of relevance in some cases but, in the vast majority of cases, it js impossible 
to show any material advantage to the children in an adoption order over and above 
custody.” 

26 [1977] 3 Al E.R. 671, 676. 

27 Ibid. at p. 675. 

28 The judges in Re S. (1977), by declining to make an adoption order despite 
the natural father’s consent, went further than most of the earlier cases. See e.g. 
the reasoning of Bagnall J. in Re B. [1975] 2 W.L.R. 569, 585-586, where consent 

- and refusal situations are distinguished. 
29 Adoption Act 1958, s. 20A (inserted by Children Act 1975, s.26). 
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seems misleading. It gives the misleading impression that legal 
severance and factual ties are mutually exclusive. 


II. THE TRANSITIONAL CASES? 


In Re S. (1978) *° and Re P. (1980) * the Appeal Court dealt with 
the situation where the family members could not agree. Yet in both 
cases, in sharp contrast to Re S. (1977), the judges. allowed step- 
parent adoptions against the wishes of the absent parent. These 
decisions, however, only involved a partial rejection of the earlier 
case. The statutory onus reversal was apparently *? maintained and 
the Appeal Court did not directly confront the argument that legal 
severance was damaging. In Re S. (1978) the father had only seen 
his boy once. The step-parent, on the other hand, had been “ very 
much on the scene” for three-and-a-half years, the child being four 
at the time of the application. The father refused consent because, in 
Lawton L.J.’s words, “ when the child is 15 he wants-to explain his 
side of- things.” Invoking section 10 (3), the trial judge refused 
to make an adoption order. His reasoning illustrates the legal im- 
portance of reversing the statutory onus. Although he had consider- 
able doubts whether the father would take an interest in the child, 
he considered that an adoption order would not in any way safe- 
guard or promote the welfare of the boy better than the existing 
arrangements. In the Appeal Court, Ormrod L.J. played down the 
significance of the absent parent link, pointing out that the real 
father-figure was the step-parent. Moreover, an adoption order should 
be made because **: “it was really a case of integrating this child 
into the [new] family legally and bringing.the legal situation into 
direct relationship with the human situation, which should be the 
objective in most of these cases.” 

Similar is Re P. (1980), the father had only seen the child 
twice since the parents separated in 1975, when the child was one. 
The mother remarried in 1977 and a joint adoption was sought in 
1979, by which time the child was “ wholly successfully integrated ” 
into the new family. In overturning the trial judge’s refusal to dis- 
pense with consent, the Court of Appeal again expressed itself 
in favour of adoption. As Ormrod L.J. put it **: “In this case the 
reasons which favour adoption as opposed to custody seem to me to 
be very strong and they are particularly important in giving this little 
boy a cohesive family unit and recognising that not only in fact but 
also in law.” 

It can be argued that Re S. (1978) and Re P. (1980) are different 


30 (1979) 9 Fam. Law 88. 

31 Unreported. Court of Appeal Transcript 278 of 1980. 

32 It is possible that Ormrod and Cumming-Bruce L.JJ. abandoned the onus- 
reversal in Re P. (1980); the transcript is rather ambiguous. But for Dame Elizabeth 
Lane the question was: “ will an adoption order better promote the welfare of the 
child concerned? ”; Transcript 278 of 1980, pp. 9-10. ' 

33 (1979) 9 Fam. Law 88, 89. 


34 Transcript 278 of 1980, p. 12. i 
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from Re S. (1977), where the children were older at the date of 
marital breakdown. Because the later cases involved situations where 
significant ties with the natural father had never had time to develop, 
legally extinguishing the links might appear to do less harm. Certainly 
some of Ormrod L.J.’s remarks in Re S. (1978) present the cases in 
this manner **: 


“In the 1977 Re S., the children had grown up familiar with the 

' father, who had formed part of the family. The mother had re- 

married comparatively late in the children’s lives, so the step- 

father . . . was very obviously a step-father. . . . In the present 

case the father . . . had virtually no contact at all and the step- 

ones clearly had been playing the role of father in this boy’s 
e.” 7 


Yet so to explain the different decisions obscures half the story. 
The trial judges in Re S. (1977) and Re S. (1978) did not see any 
advantage in adoption. But, as the excerpted passages illustrate, the 
Appeal Court in Re S. (1978) and Re P. (1980) claimed a positive 
benefit in legal integration. So while the cases can be distinguished 
on their facts, the reasoning deployed indicates a different underlying 
attitude. 


IV. HoucHTON DISAVOWED 


In Re D. (1980)** the Court of Appeal moved significantly further, 
- so far, in fact, as to suggest a repudiation of Re S. (1977). The 
marriage broke down in 1973 when the children were six and three- 
and-a-half, and the non-custodial father maintained access unenthusi- 
astically until mid-1978. The mother remarried in 1976, the step- 
father having custody of two children from his first marriage. With 
the father’s consent, the children’s surname was changed by deed- 
poll and soon afterwards they began calling their step-father “ Dad.” 
The mother and step-father, proposing to emigrate to Australia, 
sought adoption. The natural father consented and the children were 
in favour. The trial judge, however, following the recommendation 
of the guardian ad litem, dismissed the application. The Court of 
Appeal overturned this decision. Ormrod L.J. began by rejecting his 
previous interpretation of section 10 (3)*: 


“The section requires the court to dismiss an application for 
adoption if it considers that the matter would be better dealt 
with by means of a joint custody order. It is not a question of 
showing that an adoption order is itself better. The court has to 
consider whether or not the matter can be better dealt with by 
means of a joint custody order.” 


Then, since material advantage was usually minimal ** in step- 
parent adoptions, it followed that the court was driven to consider 





85 (1979) 9 Fam. Law 88. 
38 (1980) 10 Fam. Law 246. 
37 Ibid. at p. 247. 

38 See supra, note 25. 
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“ very difficult psychological issues.” Here, however, his Lordship had 
little doubt, first, because, on the facts, legal severance could do little 
harm.** “The natural father of these children has dropped out of 
their lives both physically and psychologically to an extent which is 
much greater than one usually meets in this type of post-divorce 
situation.” “ Physically’ refers to the lack of access, “ psychologi- 
cally,” to the change of surname and the calling of the step-father 
“ Dad.” Secondly, he thought the adoption order would be beneficial. 
But Ormrod L.J. did not invoke the argument relied upon in Re S. 
(1978) and Re P. (1980), that the “security” of the second family 
would thereby be enhanced. Instead he contended that, because the 
children desired adoption, not to grant the order might have deleterious 
consequences. This line of reasoning entails an explicit recognition of a 
limited role for the courts, an assault upon the judicial assertiveness 
inherent in Re S. (1977) ®: 


“ [The children] are fully old enough to understand . . . the broad 
implications of adoption and, if they actively wish to be adopted, 
even if they cannot give a very coherent reason for that wish, to 
refuse an adoption order in the face of that wish does require... 
some fairly clear reason . . . I would be very hesitant, in a case 
where the natural father is consenting and the children wish to 
be adopted, to stand in the way of an adoption order being made. 
The children might well see this as ‘an intrusion by authority’ 
and an unnecessary one which they will not understand and will 
resent.”? ` 


So, balancing custody and adoption, he concluded,“ “all the 
indications are in favour of making an adoption order, more par- 
ticularly as the family is about to emigrate to Australia.” However, 
his Lordship went further. In criticising arguments of the guardian ad 
litem against adoption, he confronted the idea that legal severance 
causes damage, so striking at the remaining strand of Re S. (1977) 
and at the very core of Houghton itself. The guardian’s first conten- 
tion was akin to the way in which Ormrod L.J. distinguished Re S. 
(1977) in Re S. (1978). The guardian argued that this was not a case 
where, because children could not remember their father, making 
an adoption order would give legal effect to the pre-existing factual 
situation; he therefore considered adoption inappropriate because the 
children fully recollected the natural father with whom they had had 
real ties. His Lordship was dismissive: “‘ This is not a crucial 
distinction. The fact that they remember their natural father cannot 


39 (1980) 10 Fam. Law 246, 247. 

40 Ibid. at pp. 247-248. 

41 Ibid. at p. 247. 

42 Ibid. Ormrod L.J. also refuted the trial judge’s notion that adoption might 
. disturb the new family unit. He was apparently concerned that “after an adoption 
order had been made, one of the children might turn on the. adoptive father and 
challenge him as not being their own father.” His Lordship turned this argument on 
its head: “that point must apply with even more force to a situation where the 
step-parent’s position is simply that of a joint custodian.” 


646 THE MODERN LAW REVIEW [Vol. 45 


be, in itself, a reason for not making an adoption order if the other 
indications suggest that it would be desirable. Of course these 
children remember their father.” 

More significantly, in rejecting the guardian’s second argument, 
Ormrod L.J. seized upon one of Houghton’s omissions. He attacked 
the idea, seemingly implicit in the trial judge’s reasoning in Re S. 
(1977), that adoption would of necessity factually break the absent 
parent links *°: 


“Then it is said that the effect of an adoption order is to cut 
them off entirely from their father’s family—to which, to my 
mind, the answer is that it may or may not do so. There is no 
magic in an adoption order. The fact that the child becomes a 
child of the new family does not, in itself, automatically cut off 
the children from the natural family. Of course it may do. An 
adoption order has that effect when the child is very young. .. . 
The effect of adoption of a child up to two is to effect a complete 
severance with the natural family and, hopefully, a complete 
integration into the new family; but once the child is older than 
that and has experience of a natural parent, adoption can never 
have that effect in fact. It may have in law that effect, but there is 
no reason why, if everyone is agreeable, children like these should 
not see their [paternal] grandparents should it be desirable.” 


So the notion that legal severance may cause damage is circum- 
vented. The legal extinguishment of ties with the natural father and 
his family is rendered permissible because, if desired, pre-existing 
physical contacts may continue. Consider also Ormrod L.J.’s treat- 
ment of children under two as a special case. Such children are 
statistically insignificant in terms of joint parental adoptions of 
legitimate children.** Moreover, they appear to be caught by his 
Lordship’s contention in Re S. (1978), followed by the guardian in 
this case, that adoption is acceptable where no substantial links have 
ever developed with the displaced parent. On this analysis it seems 
that, unlike Rosencrantz, heads you win and tails you win. 

Ormrod L.J. pursued his theme in two subsequent cases. In Re S. 
(1981) ** the natural father had consented to his daughter’s adoption 
by his ex-wife and her new husband. The guardian ad litem raised 
no objection and the child, his Lordship tells us,** was “ quite old 
enough to know what it is all about and . . . anxious that the 
adoption order should be made.” Once again, however, a trial judge 
refused to bow to family consensus. Reversing him, Ormrod L.J. 
reiterated that while legal severance need cause no damage, acceding 
to the application might bring positive benefits. As he puts it ‘7: 
“ there is certainly no reason to think that an adoption order will do 





43 Ibid, 

44 During 1978-80 there were 54 children under two in a total of 11,792 joint 
parental adoptions of legitimate children. Source: O.P.C.S. Monitors Reference 
F.M.3 Adoptions. 

45 Unreported. Court of Appeal Transcript 267 of 1981. 

48 Ibid. at p. 2. 47 Ibid. 
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her any harm at all indeed, it can only do good.” His Lordship was 
more expansive in the latest case, Re O. (1982). The wife and her 
first husband were married in 1973, their child K being born in the 
same year. In 1977 the husband died and in 1978 his widow began 
cohabiting with X. They married in 1980 and subsequently applied 
to adopt K. Strictly speaking, section 10 (3) was not relevant because 
the first marriage had been terminated by death.*® However, the 
arguments deployed will be familiar." The application was un- 
opposed, the only point put against adoption being that because K 
was their only surviving male descendant, the paternal grandparents 
were reluctant to see their family name die out, But the trial judge 
refused to grant the application. Like his peers in Re S. (1977) and 
Re S. (1978), he could see no advantage to the child who would be 
as well loved and looked after whether or not the adoption order was 
made. And he considered legal severance detrimental because it 
would cut off the boy from his paternal grandparents, “with the 
possibility also,” to indulge in some ‘homespun speculation, “ that 
the child may, later in life, resent the putting aside of his real 
father.” * The Appeal Court duly intervened. Ormrod L.J. invoked 
counsel’s suggestion that to argue that adoption brought no advantage 
“in effect begs the question.” Its very object was the benefit pre- 
viously identified by his Lordship in Re S. (1978) and Re P. (1980), 
“to integrate the family as a whole.” In Ormrod L.J.’s view’: 
“ prima facie, one would have thought (adoption) was in the child’s 
interests.” Here, the father having died, he considered it particularly 
beneficial. His Lordship also repudiated the notion that legal severance 
would cause harm. The reasoning is reminiscent of Re D. (1980) **: 


“ It is a common fallacy these days that an adoption order some- 
how alters human relations. If the human relationships exist there 
is no reason why an adoption order should affect them at all. If 
this little boy and his grandparents were on close terms there is 
no reason why an adoption order should affect that position. It 


48 Unreported. Court of Appeal Transcript 20 of 1982. 

49 See supra, note 1. 

50 Although since links cannot be “ reforged ” with a deceased, the case for 
allowing adoption seems stronger here, Re O. (1982) should not be wholly disregarded 
on that account. Not only does it involve the same disagreements between trial 
judges and Appeal Court discernible in the s. 10 (3) cases, it indicates a different 
approach to that taken in Re L.A., The Times, April 27, 1978, an earlier decision 
very much in the Re S, (1977) mould. The boy’s father had died but the paternal 
grandparents, who were very attached to the child, objected to the proposed step- 
parent adoption. In the Family Division Baker P. and Comyn J. allowed their appeal 
from the magistrates’ decision in favour of adoption., The judges, pointing out that 
in the aftermath of the application, the paternal grandparents had not seen the boy 
for four months, considered that adoption would, on the facts, sever physical contact. 
They also saw no advantage in adoption because the child was already integrated in 
the new family grouping. 

51 The trial judge also took the point that the second marriage was very new, 
X already having been divorced. The time taken for the Appeal Court to hear the 
case solved the difficulty. In Ormrod L.J.’s words: ‘“‘ 14 months have gone by and 
the situation has changed to that extent ”;, Transcript 20 of 1982, p. 4. 

52 Transcript 20 of 1982, p. 4. 

53 Ibid. 
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may be Said that it is unlikely anyone would apply for an adop- 
tion order if there was a close relationship between the paternal 
grandparents and the child, but certainly that is not... a reason 
for refusing to make an adoption order.” 


V. AFTERMATH? 


Our saga dispels any hasty assumptions about the early demise of 
step-parent adoptions of legitimate children. The prime author has 
been in almost total command of the Appeal Court’s recent pro- 
nouncements upon adoption. Of the 27 decisions ** handed down 
during 1979-81, Ormrod L.J. presided in 21 and sat in three others; 
Cumming-Bruce and Dunn L.JJ., the next most frequent attenders, 
sat in only four. But its interpretation should be approached with 
caution. Given the lack of judicial consensus revealed in this article 
and by Masson and Norbury, it may be that the apparent turnabout 
will not survive Ormrod L.J.’s retirement in July 1982, And even 
with his Lordship at the helm, the Appeal Court in one recent case 
declined to overturn a trial judge’s decision against adoption. In Re 
C. and C. (1981) °° the children were seven and five when their 
parents’ marriage broke up in 1974. The mother soon took them to 
live with X whom she married in 1976, the new couple subsequently 
having a child of their own. Access by the ex-husband was conten- 
tious, contacts finally ceasing in 1978. When in 1980 the mother and | 
step-father applied to jointly adopt his children, the natural father 
consented. The guardian ad litem, however, recommended against 
adoption although he considered the mother and X good parents. He 
thought that the children possessed fairly neutral attitudes towards 
adoption and that perhaps the step-father was the prime initiator of 
the application. The trial judge took a stronger line. He considered 
that the step-father had squeezed the ex-husband out, that his hostility 
had caused the natural father to lose interest in the children. In 
addition, he discounted the children’s expressed desire for adoption 
as constituting an “ overstatement” of their wishes. Ormrod L.J. up- 
held this decision, distinguishing Re D. (1980) in two respects; first, 
because there was no “real need” to make the adoption order, the 
children’s attitudes were more negative and there was only a remote 
possibility of emigration; secondly, because, since the step-father 
attached more weight. to adoption than anybody else, this was “a 
situation in which the court should proceed very cautiously.” 5° 
Furthermore, we cannot assume that the line bureaucracy, the 





54 Source: Court of Appeal Transcripts lodged in the Supreme Court Library. 

55 Unreported. Court of Appeal Transcript 255 of 1981. Re C. and C. (1981) is in 
several respects a throwback to Re S. (1977). Ormrod L.J. reasserts the need for 
detailed investigation, emphasises that the discretion is primarily that of the trial 
judge, and employs language which suggests that it is incumbent upon the applicants 
to make out’ their case. Thus (p. 10) he does “ not see this case as a clear-cut case 
for adoption ” nor is there “ any real need ” for it. 

56 This line of reasoning rests uneasily with Ormrod L.J.’s recognition in Re O. 
(1982) that “ often adoption is more important in the eyes of the step-parent than 
anybody else ”; Court of Appeal Transcript 20 of 1982, p. 3. 
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social workers, court officials and trial judges, have been instructed 
successfully in his Lordship’s apparent conversion. Although the 
empirical evidence available unfortunately predates the Appeal 
Court’s various assaults upon Re S. (1977), there seems little reason 
to suppose that judicial dissonance has ceased. Of this the following 
comment by Ormrod L.J. in Re P. (1980)-is a devastating (if un- 
intentional) indictment *”: i : 
“ Although it is not easy to give specific reasons why adoption is 
preferable to custody in any given case; it is a decision which a 
judge at first instance can usually make without much doubt or 
hesitation, even if he cannot or does not spell out the reasons 
in detail ” (emphasis mine). 


What the Appeal Court, on an application for judicial review, 
would make of similar administrative practices may be safely left to 
the imagination. It is suggested that the vagaries of such discretionary 
decision-making should not be ascribed only to the failure of Parlia- 
ment, and particularly of Houghton, to produce structuring guide- 
lines.°* Their Lordships also seem to have played a role. First, they 
have been relatively undemanding of trial judges in the writing of 
judgments. Without wishing to over-emphasise the discipline imposed 
by having to produce reasoned decisions, the Appeal Court has rather 
cast aside this check upon its subordinates’ exercise of discretion. 
Perhaps understandably, adjudication is to be tempered to the deli- 
cacies of cases like Re C. and C. (1981) **: 


“He did not spell out his reasons in detail but in these cases it 
is difficult for a judge to be explicit sometimes without being 
hurtful. . . . All of us have to read judgments with that in mind 
and not ask judges to dot i’s and cross t’s if to do so might be 
painful. The impression the judgment leaves on my mind is quite 
clear, he thought the pressure was coming largely from the step- 
father and was not therefore likely to be in the best interests of 
the children in spite of what they said.” 


Secondly, their Lordships’ judgments, being constructed around 
individual circumstances, tend not to provide a clear lead. So, for 
example, we saw how Ormrod L.J. distinguished Re S. (1977) in Re S. 
(1978) by downplaying the significance of legally extinguishing that 
particular absent parent link. Again in Re D. (1980), where sub- 
stantial ties had developed with the natural father, his Lordship 
performed a similar. manoeuvre by depicting the breakdown of 
relationships ‘between the former family members as being more 
advanced than is usual in the post-divorce context." One objection 


57 Transcript 278 of 1980, p. 12. : 

58 This is not to suggest that trial judges would necessarily have acted as a 
cohesive unit even if guidelines had been provided. Cf. the findings in W. Barrington 
Baker, J. Eekelaar, C. Gibson and S. Raikes, The Matrimonial Jurisdiction of 
Registrars (Oxford, 1977). Nor, as the experience of s. 25 of the Matrimonial Causes 
Act 1973 demonstrates, are all sets of guidelines produced by law reform agencies 
workable or even internally consistent. 

59 Transcript 255 of 1981, pp. 7-8, per Ormrod L.J. * 60 See supra, note 39. 
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is that the latter presentation may itself be misleading. It is suggested 
that in this regard Re D. (1980) belongs rather more in the main- 
stream. Access for five years, even if only unenthusiastically main- 
tained, is by no means negligible." Neither the use of the epithet 
“Dad” nor the expressed desires of the children seem surprising, 
whether brought about by deliberate pressure or by the natural 
development of attachment. In relation to the father’s consent, it is 
true that many of the reported cases raise the issue of overruling 
refusals to agree and it is possible, owing to lingering marital bitter- 
ness, that a disproportionately high number of such refusals occur in 
step-parent adoptions of legitimate children. But even so, the annual 
number ‘of adoptions without consent runs at less than 1,000.* 

A more fundamental criticism is that, as in Re S. (1978), this type 
of factual presentation may hide the generality of certain of their 
Lordships’ arguments. So while some trial judges consider that step- 
parent adoptions cannot improve upon custody, the Appeal Court 
says that they can. And when some trial judges stress the damage 
caused by legal severance, Ormrod L.J. contends that adoption need 
not break factual links. But, as Re C. and C. (1981) illustrates, even 
in the Court of Appeal these arguments do not apparently dictate 
that all relevant applications be allowed.** There emerges an under- 
lying tension. On the one hand, we are provided with certain reasons 
for step-parent adoptions which logically could be applied across the 
board **; on the other, factual presentations which, by obscuring those 
reasons behind the particular circumstances, invite trial judges in 
future cases to distinguish decisions like Re D. (1980) and to assert 
their own (discordant) views. Even in the 1980s, it seems, there is 
room for tougher management: 

Of course, management sometimes gets it wrong. The particular 
issue here, the desirability of step-parent adoptions, constitutes one 
element in a much wider controversy about the importance in the 
post-divorce context of fostering the child’s links with its non- 
custodial parent and his family. In this sense, Ormrod L.J.’s conten- 
tion that adoption does not invariably extinguish the natural relation- 
ship may appear to circumvent the debate by presenting an adoption 
order in these circumstances as a relatively insignificant act.’ Physical 
contacts may be carried on regardless. But although his Lordship is 
correct to criticise the trial judge’s apparent assumption in Re S. 


61 Cf. the low level of access at the time of divorce discovered by J. M. Eekelaar 
and E. Clive, Custody After Divorce (Oxford, 1977), Table 12. 

a First Report to Parliament on the Children Act 1975 (H.C. 268 (1979-80) ), 
Table D. 

63 Neither argument was mentioned by Ormrod L.J. in Re C. and C. (1981). 

84 Of course, their Lordships could tie these arguments directly to individual fact 
situations by, for instance, claiming that in the particular case before them adoption 
would not break factual links. But in decisions like Re D. (1980) and (on the 
benefit of integration) Re O. (1982), Ormrod L.J. does not reason in this manner. 

65 For judicial disagreement about whether a second legal element in the debate, 
the changing of surnames, constitutes an important act see D. v. B. [1979] Fam. 38 
and W. v. A. [1981] 2 W.L.R. 124. 
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(1977) that legal severance of necessity ends factual links, it by no 
means follows that adoption never breaks such ties or hinders their 
future development.** So by claiming in Re O. (1982) that “it is a 
common fallacy . . . that an adoption order somehow alters human 
relationships ” Ormrod L.J. may overstep the mark. Moreover, his 
Lordship justifies the adoption in Re D. (1980) by pointing out that 
“if everyone is agreeable ” the children will see their paternal grand- 
parents. But his decision ®© has the consequence of placing control 
of contacts with the mother and step-father; a scenario reminiscent 
of the heavily criticised access proposal made by Goldstein, Freud 
and Solnit.** Indeed, Ormrod L.J.’s willingness to permit step-parent 
adoptions and, in particular, his belief in the positive benefit of 
integration, appears compatible with the notion of custodial parent as 
“ psychological ” parent propounded by those authors. There may be 
an irony here. As the Appeal Court has apparently shifted one way, 
so psychoanalytic opinion may be moving in the opposite direction. 
Recent American research, by providing evidence to supplement 
Houghton’s reasoning, presents a view diametrically opposed to Gold- 
stein et al. Wallerstein and Kelly,*® considering both parents central 
to the psychological health of children and adolescents, recommend 
that after divorce the mother and father should be encouraged to 
foster continuity in their relations with the children. In particular, the 
authors shed doubt upon the kind of judicial obsequiousness to 
children’s wishes evident in Re D. (1980). Some, stressing family 
autonomy, may applaud Ormrod L.J.’s refusal to interfere. But 
Wallerstein and Kelly contend’ that, although children’s wishes 
merit careful consideration, below adolescence they are not reliable 
judges of their own best interests. Five years hence, in the unlikely 
event of no further transatlantic imports, Re D. (1980) and its 
entourage may be viewed as a judicial “S”? bend rather than yet 
another “U” turn. 
R. W. RAWLINGS * 


66 Masson and Norbury (p. 9) found that only 14 per cent. of non-custodial 
parents in their post-divorce families had “ continuing contact ” with their children. 
Rather more, 30 per cent., had visited them in the two years prior to the adoption 
application. The authors did not research the effect of making an adoption order 
upon the likelihood of “ reforging ” links between the child and its natural father 
and his family. 

67 Ormrod L.J. did not use the power recognised in Re J. [1973] 2 All E.R. 410 
and Re S. [1975] 1 All E.R. 109 to render the adoption order subject to access 
conditions. 

68 J. Goldstein, A. Freud, and A. J. Solnit, Beyond the Best Interests of the Child 
(1973). The authors, arguing that a child might be harmed by loyalty conflicts between 
two parents not in positive contact with each other, advocated a voluntarist approach 
to access. Arrangements should depend upon agreement between the parties, the 
courts having no power, to intervene. For adverse comment see S. Maidment, 
“ Access Conditions in Custody Orders ” [1975] 2 B.J.L.S. 403. 

69 J. S. Wallerstein and J. B. Kelly, Surviving the Break-up—How Parents and 
Children Cope with Divorce (1980). ` 

70 Ibid. at p. 314. 
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THE BILL OF LADING AS THE CONTRACT 
i OF CARRIAGE—A REASSESSMENT OF 
LEDUC v. WARD 3 


` THIS paper seeks to examine the impact of the judgments given in 
the Court of Appeal in Leduc v. Ward * upon the question whether 
the bill of lading issued under a contract of carriage contains that 
contract or is merely evidence of its terms. This question has tradi- 
tionally been answered according as to whether the relationship 
being observed. was that between the carrier and the original shipper 
or that between the carrier and subsequent endorsees of the bill of 
lading, and it is within the context of the latter relationship that a 
niche is commonly reserved for Leduc’s case. In deference to tradi- 
tion, that .same classification will be followed here: it will be | 
suggested, however, that Leduc’s case is authority for the proposi- 
tion that the bill of lading contains the contract of carriage not only 
between the carrier and subsequent endorsees but also between the 
carrier and the original shipper. This reading goes directly counter 
to the received interpretation of the case and, if accepted, would 
necessitate a close reassessment of the case law in the area. 


I. THE RELATIONSHIP BETWEEN THE CARRIER 
AND THE ORIGINAL SHIPPER 


In this relationship it is said that the bill of lading is not itself the 
contract of carriage, but that it is merely evidence of that contract. 
The authority most frequently cited for this proposition is an obiter 
dictum by Lord Bramwell in Sewell v. Burdick.? Speaking about the 
Bills of Lading Act 1855, Lord Bramwell says: 


“There is, I think, another inaccuracy in the statute... . It 
speaks of the contract contained in the bill of lading. To my 
mind, there is no contract in it. It is a receipt for the goods, 

| | stating the terms on which they were delivered to and received 
by the ship, and therefore excellent evidence of those terms, 
but it is not a contract.” ° 


Despite some earlier voices in support of the contrary view,* this 
dictum has been accepted as representing the true state of the law 
ever since 1884.5 The independence in point of time between the 
moment of conclusion of the contract of carriage and the issue of 
the bill of lading is explained by the fact that English law does not 
generally require a written instrument in order to endow an ex- 


1 (1888) 20 Q.B.D. 475. 

2 (1884) 10 App.Cas. 74, 105. > 

3 See also Crooks v. Allan (1879) 5 Q.B.D: 38, 40, per Lush J. 

4 Fraser V. Telegraph Construction Company. ‘a 872) L.R. 7 Q.B. 566 and Chartered 


` Meranis Bank of India v. Netherlands India Steam Navigation Co. (1883) 10 


Q.B.D 
5 <a e. A The Ardennes £19511 1 K.B. 55. 
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change of promises with contractual force. Thus contracts of carriage 
may, like most other contracts, be made without any writing at all® 
and “the issue of the bill of lading does not necessarily mark any 
stage in the development of the contract.” ” While there is no lack 
of dicta supporting the view that the contract of carriage is generally 
concluded before the issue of the bill of lading ° there is less certainty 
as to when precisely before such issue the contract of carriage is 
concluded. Thus while it is easier to discern the existence of a 
contract when one can point towards some clearly identifiable 
physical act, for example the signature of a freightnote,? or the 
delivery and acceptance of goods for loading in such a manner 
“that there would be no need for the shipper to take any further 
steps,” *° it does not necessarily follow that a contract may not have 
been concluded at an earlier and less formal stage of the negotiations, 
for example when shipping space is engaged. The moment of con- 
clusion of the contract of carriage can only be determined by 
reference to the facts of each situation, in the context of the general 
principles of the law of contract. 


Consequences Arising from the Evidentiary Nature of the. 
Bill of Lading 
The separation in time between the conclusion of a contract of 
carriage and the issue of a bill of lading has several important 
practical consequences. Thus the issue of a bill of lading does not 
of itself indicate the conclusion of a contract of carriage: Heskell 
v. Continental Express Ltd.,1? where a shipper’s claim against a 
carrier’s loading broker for, inter alia, contractual damages failed, 
because on the facts there was no contract of carriage on which the 
plaintiff could sue, and this despite the issue of a bill of lading. The 
bill of lading which had been issued “could never have been more 
than a bit of paper purporting to record a bargain that had never 
been made.” ** Again, once the contract generally precedes the issue 
of the bill of lading, the Hague Rules will govern liabilities resulting 
from events occurring prior to the issue of a bill of lading: Pyrene 
Co. Ltd. v. Scindia Navigation Co. Ltd. 





8 Harland & Wolff v. Burns & Laird Lines, 1931 S.C. 722, 729, per Lord 
President Clyde. : ý , 

Kee Co. Ltd. v. Scindia Navigation Co. Ltd. [1954] 2 Q.B. 402, 419, per 

evlin J. 

8 Sewell v. Burdick (1884) 10 App.Cas. 74, 105; Harland & Wolff v. Burns & 
Laird Lines, 1931 S.C. 722, 727; Heskell v. Continental Express Ltd. and Another 
[1950] 1 Ali E.R. 1033, 1037; The Ardennes [1951] 1 K.B. 55, 59; and Pyrene 
Co. Ltd. v. Scindia Navigation Co. Ltd. [1954] 2 Q.B. 402, 419. 

9 Harland & Wolff v. Burns & Laird Lines, 1931 S.C. 722, 729. 

10 Heskell v. Continental Express Ltd. [1950] 1 All E.R. 1033, 1041, per Devlin J. 

11 Ibid. at pp. 1037 and 1041; see also Leduc v. Ward (supra, note 1) 479, per 
Esher M.R. i 

12 [1950] 1 All E.R. 1033. 

13 Ibid. at p. 1045, per Devlin J. 

14 [1954] 2 Q.B. 402. See also Harland & Wolf v. Burns & Laird Lines, 1931 S.C. 
722, 727-129. 
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By far the most material consequence of the distinction to be 
drawn between the contract of carriage and the bill of lading 
relates to the identification of the terms governing the contractual 
relations between carrier and shipper. It is a fundamental principle 
of English contract law that express terms have contractual force 
only if they are notified to either party before or at the time of the 
conclusion of the contract.15 This general principle, combined with 
what we have said about the moment of conclusion of a contract 
of carriage, leads to the proposition that the bill of lading cannot 
add new terms to a contract of carriage concluded prior to its issue. 
Stated thus blandly, this conclusion bears little relationship to the 
real expectations of shippers and shipowners, who understand their 
contract to be contained in the bill of lading. Indeed, Devlin J. in 
- Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd. recognised that rigid 
principle must be interpreted somewhat flexibly in the context of 
everyday commercial dealings: 


“When parties enter into a contract of carriage in the expecta- 
tion that a bill of lading will be issued to cover it, they enter 
into it upon those terms which they know or expect the bill of 
lading to contain. Those terms must be in force from the incep- 
tion of the contract; if it were otherwise the bill of lading would 
not evidence the contract but would be a variation of it. More- 
over, it would be absurd to suppose that the parties intend the 
bine of the contract to be changed when the bill of lading is 
issued.” 1° 


_Thus it is accepted that one looks to the bill of lading for the terms 
of the contract of carriage which that document covers, despite the 
fact that the bill may be issued several days after the conclusion of 
the contract. , 

There is, however, a point beyond which strict contractual principle 
will not roll back to accommodate commercial reality. Where there 
is a discrepancy between the terms notified at the time of conclusion 
of the contract and those printed or written in the bill of lading, it 
is the former that prevail. It is in this sort of case that the proposi- 
tion that the bill of lading is merely evidence of the contract, not 
the contract itself, has most significance. The point is illustrated by 
the House of Lords case of Moss Steamship Co. Ltd. v. Whinney.*” 
The respondent, receiver and manager of the brewers Ind, Coope & 
Co. Ltd., wrote a letter to the appellants instructing carriage of a 
consignment of beer to Malta. The letter was signed “Ind, Coope 
& Co., Limited, By Arthur F. Whinney, Receiver and Manager.” 
The bill of lading named “Messrs. Ind. Coope & Co., Limited ” as 
consignees; moreover it granted the appellants a lien over the goods 
shipped for unpaid freight due to the shipowners “from shippers or 
consignees”” both in respect of the instant contract of carriage and 


'15 Olley v. Marlborough Court [1949] 1 K.B. 532. 
16 [1954] 2 Q.B. 402, 419. 
17 [1912] A.C. 254. ' 
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in respect of previous ones. When the appellants sought to ‘exercise 
their rights under this lien in satisfaction of unpaid freight for pre- 
vious contracts, the parties came to an agreement whereby the 
respondents paid the full amount claimed, and the appellants under- 
took to release the goods in Malta and to reimburse the respondents 
for the payments made if it was subsequently found that the appel- 
lants were not entitled to such payments. By a majority of four to 
two; the House of Lords found for the respondent receiver. It is 
difficult to extract a firm ratio from the report of the case, since 
Lord Ashbourne, concurring with the majority, delivered no speech, 
and the Earl of Halsbury decided the case on grounds different to 
those adopted by his brethren in the majority, Lord Loreburn L.C. 
and Lord Atkinson. It is, however, possible to say that two of the 
three reported speeches constituting the majority held that the second 
party to the contract of carriage with the appellant shipowners was 
the party who signed the original letter instructing carriage, i.e. the 
respondent receiver: nothing appearing on the face of the bill of 
lading could alter this. Such lien as the bill created would therefore 
only avail the shipowners in claiming freight due by “shippers or 
consignees to the shipowner,” i.e. Mr. Whinney. Once he owed no 
freight, the lien could not be exercised. The basic premise under- 
lying this argument is that the letter of instruction and the bill of 
‘ lading must be looked at together in order to obtain a true picture 
of the terms of the contract.: Moreover, the effect of the speeches 
is that the discrepancy between the two documents was resolved by 
giving precedence to the document creating the contract, rather than , 
to the document evidencing it. 

A more recent illustration, this time involving a discrepancy not 
between a bill of lading and another document, but between a bill 
of Jading and a previous oral representation, can be found in The 
Ardennes.” The plaintiff shipped a cargo of mandarin oranges on 
the defendant’s ship on the basis of an oral promise by the defend- 
ant’s agent that the cargo would be shipped direct from Cartagena, 
Spain, to London. Under a bill of lading issued subsequent to the 
loading of the goods the shipowners were “at liberty to carry the 
said goods to their port of destination . . . proceeding by any route 
and whether directly or indirectly to such port.” The “Ardennes ” 
did in fact stop over at Antwerp on its way to London, and the 
delay caused by this call led to losses incurred by the plaintiff, 
losses which the plaintiff sought to recoup in the instant action. 
Lord Goddard L.J. found for the plaintiff, holding that once the 
bill of lading was not itself the contract of carriage, oral evidence 
was admissible to prove the existence of a previous bargain or 
promise the terms of which were at variance with the terms con- 


18 Although Lord Atkinson, at p. 264, says that this point was agreed by both 
parties, there is no note of any such concession made by counsel for the shipowners 
in his argument before the Court of Appeal, to which reference is made in the 
report of proceedings before the House of Lords. 

19 [1951] 1 K.B. 55. 
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tained in the bill of lading. Once a binding contract had been 
concluded in terms which would not allow deviation, nothing printed 
on a bill of lading subsequently issued could alter the terms of that 
pre-existing contract. 

The position, then, can be summarised thus. In the large majority 
of cases, English law attenuates its general contractual principle 
that terms must be agreed at or before the conclusion of the con- 


‘ttact so as to accommodate the common understanding of business- 


men in the trade that the terms of a contract of carriage covered by 
a bill of lading are to be found in that bill of lading. However, in 
cases where there is a discrepancy between the terms agreed to at 
the conclusion of the contract and the terms included in the bill of 
lading, the law will stick to orthodox contractual principle, the 
contract terms prevailing over those contained in the bill of lading, 
the bill being merely evidence of that contract. 


Il. THE RELATIONSHIP BETWEEN THE CARRIER AND 
ENDORSEES OF THE BILL OF LADING 


It has been shown so far that the weight of opinion is in favour of 
the view that the bill of lading does not contain the contract of 
carriage between the carrier and the shipper, but that it is only 
evidence, albeit excellent evidence, of that contract. To this proposi- 
tion, we should add two caveats. First, where a carrier issues a bill 
of lading to a charterer who is shipping his own goods on the 
chartered ship, that bill of lading amounts to even less than good 
evidence of the contract of carriage: as between these two parties, 
the bill of lading is a mere receipt for goods.” Of more concern to 
us here is the second qualification to this proposition: it is commonly 


accepted that when the bill of lading is passed to an endorsee by 


the shipper, whether or not that shipper also happens to be a 
charterer, the contract between the shipowner and the endorsee is 
contained in the bill of lading.” The policy behind this rule is clear: 
it would be unjust to a third party assignee of a bill of lading if he 
were to be bound, through the sale of goods transaction with the 
seller, to terms concluded by the shipper with the carrier when the 
original contract of carriage was concluded between those parties.?* 


20 Rodocanachi v. Milburn Bros. (1887) 18 Q.B.D. 67. 

21 Where the endorsee, however, is a charterer, it is the charterparty which governs 
the relationship between the endorsee and the shipowner: The President of India v. 
Metcalfe Shipping Co. Ltd. [1970] 1 Q.B. 289. Sed quaere where the charterer does 
not buy the goods directly from the shipper, i.e. where the bill reaches the charterer 
after it has been to several other buyers. See [1970] 1 Q.B. 289, 310, where Fenton 
Atkinson L.J. seems to lay considerable emphasis on the fact that the sellers only 
held the bill of lading “ for a short time before endorsing it to the charterers.” See 
also Scrutton on Charterparties and Bills of Lading (18th ed.), p. 418, where it is 
suggested that a charterer who buys goods from an endorsee cannot revert to the 
terms of the charterparty if a dispute arises between himself and the shipowner. 

22 Circumstances may also arise where it is the carrier who, in a dispute with an 
endorsee, insists that the bill of lading terms prevail over the terms contained in a 
contract concluded between himself and the original shipper. Thus in The “ El 
Amria” and “ El Minia” [1982] 2 Lloyd’s Rep. 28, the endorsee wished to go 


behind the bill to a contract concluded between an association representing the 
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The case cited as authority for this rule is Leduc v. Ward. The facts 
of the case were simple: an endorsee of a bill of lading sued the 
carrier for non-delivery of goods. The carrier pleaded that the goods . 
had been Jost through a peril of the sea, and that the bill of lading 
exempted him from liabilities for such losses. The endorsee, how- 
' ever, argued that the carrier had lost the protection of the bill of 
lading exemptions, since the loss of the goods had occurred in the 
course of a deviation by the carrier, The crucial question thus 
became: Was there a deviation? Counsel for the carrier, citing Lord 
Bramwell in Sewell v. Burdick, argued that the bill of lading was 
not the contract of carriage; that the contract of carriage was con- 
tained in the bargain struck between the carrier and the shipper 
before the issue of the bill of lading; that in concluding that bargain, 
the carrier and the shipper had agreed that the ship would be pro- 
ceeding via the route now alleged to be a deviation; that, therefore, 
this route was within the contractual voyage agreed to in the con- 
tract of carriage; and that consequently, there being no deviation, 
the exemptions contained in the contract of carriage enabled the 
carrier to avoid liability for the loss: incurred. Counsel for the 
endorsee, on the other hand, took the rigid line that the contract of 
carriage was contained in the bill of lading, and for this he relied 
mainly on the text of the Bills of Lading Act and on the House of 
Lords decision in Glyn Mills Currie & Co. v. The East and West 
India Dock Company.” Once the contract was contained in the bill 
of lading, and once the bill made no mention of any liberty to take 
any route but the ordinary, then the route taken amounted to a 
deviation, and the carrier was not protected by the exemptions in 
the bill of lading. The Court of Appeal, presided over by Lord 
Esher M.R., found for the endorsee. The ratio of the decision is 
said to have turned upon the status of the plaintiffs qua endorsees : 
that it was only because the bill of lading was in the hands of 
endorsees that the bill of lading contained the contract, rather than 
merely evidenced it. Thus in The Ardennes Lord Goddard L.J. 
distinguished Leduc on the ground that it was “a case between 
shipowner and endorsee of the bill of lading, between whom its 
terms are conclusive by virtue of the Bills of Lading Act 1855, so 
that no evidence was admissible in that case to contradict or vary 
its terms.” ?4 f 

On this reading, Leduc v. Ward provides us with a neat authority 
for the force of a bill of lading in the hands of an endorsee, leaving 
completely untouched, indeed in a sense reaffirming, the authorities 


ama = 
sellers and the shipowner, in order to benefit from a jurisdiction clause in that 
contract ‘which was more advantageous than the jurisdiction clause contained in the 
bill. Held, that the receivers were bound by the bill of lading terms, unless it could 
be decisively shown that the sellers had concluded the original contracts as agents 
for the buyers. 

23 (1882) 7 App.Cas. 591. k 

24 [1951] 1 K.B. 55, 60. See also Hain Steamship Company Ltd. v. Tate and 
Lyle Ltd. [1936] 2 All E.R. 597, 607, 608, per Lord Wright. 
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dealing with the force of the bill of lading in the relationship 
between the carrier and the original shipper. 

It is suggested, however, that none of the members of the Court 
of Appeal deciding Leduc’s case intended any such restriction upon 
their view that the contract of carriage was contained in the bill of 
lading. The leading judgment was delivered by Lord Esher M.R., 
who discussed the legal nature of the bill of lading in the following 
extract which is reproduced in full: 


“Tt is true that, where there is a charterparty, as between the 
shipowner and the charterer the bill of lading may be merely 
in the nature of a receipt for the goods, because all the other 
terms of the contract of carriage between them are contained in 
the charterparty; and the bill of lading is merely given as 
between them to enable the charterer to deal with the goods 
while in the course of transit; but, where the bill of lading is 
indorsed over, as between the shipowner and the indorsee the 
bill of lading must be considered to contain the contract, 
because the former has given it for the purpose of enabling the 
charterer to pass it on as the contract of carriage in respect of 
the goods. Where there is no charterparty, as between the grantee 
of the bill of lading and the shipowner, the bill of lading is no 
doubt a receipt for the goods, and as such, like any other 
receipt, it is not conclusive, for it may be controverted by 
evidence shewing that the goods were not received; the question 
whether it will be more than a receipt as between the shipper 
and shipowner depends on whether the captain has received 
the goods, for he has no authority to make a contract of 
carriage to bind the shipowner, except in respect of goods 
received by him. If the goods have not been received, the bill 
of lading cannot contain the terms of a contract of carriage with 
respect to them as against the shipowner, But, if the goods have 
been received by the captain, it is the evidence in writing of 
what the contract of carriage between the parties is; it may be 
true that the contract of carriage is made before it is given, 
because it would generally be made before the goods are sent 
down to the ship: but when the goods are put on board the 
captain has authority to reduce that contract into writing: and 
then the general doctrine of law is applicable, by which, where 
the contract has been reduced into a writing which is intended 
to constitute the contract, parol evidence to alter or qualify the 
effect of such writing is not admissible, and the writing is the 
- only evidence of the contract, except where there is some usage 
so well established and generally known that it must be taken 
to be incorporated with the contract.” 2° 


Several points need to be made about Lord Esher M.R.’s judgment. 
First, his Lordship admits of only two situations where the bill of 
lading cannot be said comprehensively to contain the terms of the 
contract of carriage: where a bill is held by a charterer (i.e. the 
circumstances dealt with in Rodocanachi v.. Milburn Bros? and 





25 (1888) 20 Q.B.D. 475, 479, 480. Emphasis added. 26 (1887) 18 Q.B.D. 67. 
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in The President of India v. Metcalfe ‘Shipping Co. Ltd”), and ` 
where the carrier issues a bill for goods which have not been shipped 
(ie. the situation in Heskell v. Continental 'Express Ltd.?*). In the 
other instances of the issue of a. bill of lading mentioned in the 
judgment, Lord Esher M.R. clearly believes that the terms of 
_ the contract of carriage are to be found exclusively in the bill of 
lading. Secondly, it is remarkable that when classifying the various 
situations where bills of lading are issued, Lord Esher M.R. fails 
to mention the position where, in the absence of a charterparty, a 
bill of lading is endorsed to an endorsee, i.e. precisely the type of 
case which was before the court, and precisely the relationship 
which is said to have been uppermost in the consideration of their 
Lordships. It is suggested that to Lord Esher M.R. this classification 
was not significant: it is clear that endorsee status was not as 
crucial to the plaintiff’s success as was Lord Esher’s view that the 
bill of lading contained the contract, a view which he reiterates a 
few years later in Margetson v. Glynn.” Thirdly, two of the cases 
cited by Lord Esher M.R. in support of his view that the contract 
of carriage is to be found in the bill of lading were cases against 
carriers at the suit of shippers rather than endorsees.®° Finally, at 
the very end of the extract quoted, Lord Esher M.R. anticipates 
precisely the circumstances later to be found in The Ardennes,” 
and says that, even though “it may be true that the contract of 
carriage is made before [the bill of lading] is given, . . . parol 
evidence to alter or qualify the effect of such writing [as is con-_ 
tained in the bill] is not admissible ”—the exact opposite of the 
effect of Lord Goddard’s judgment in The Ardennes. This lays to 
rest any remaining doubts: as far as Lord Esher M.R. was con- 
cerned, the terms of a contract of carriage covered by a bill of 
lading are generally to be found exclusively in the bill of lading, 
and this is so whether or not the bill is in the hands of an endorsee 
or of the original shipper. 

Fry L.J.’s judgment in Leduc makes it even clearer that the court 
intended to decide that after the Bills of Lading Act 1855, it was no 
longer possible to say that the bill of lading did not contain the 
contract: “It seems to me impossible therefore now to contend 
that there is no contract contained in the bill of lading, whatever 
might have been the case before the statute.” °? Finally, Lopes L.J. 


27 [1970] 1 Q.B. 289. 

28 [1950] 1 Al E.R. 1033. 

29 [1892] 1 Q.B. 337, 339, affirmed at [1893] A.C. 351. See also the interruption 
by his Lordship to counsel’s argument in Leduc, supra, note 1 at p. 477. 

30 Fraser v. Telegraph Construction Company (1872) L.R. 7 Q.B. 566; and 
Chartered Mercantile Bank of India v. Netherlands India Steam Navigation Co. 
(1883) 10 Q.B.D. 521. The third case mentioned by Lord Esher M.R., Glynn, Mills 
& Co. v. East and West India Dock Co. (1882) 7 App.Cas. 591, was an action at the 
suit_of the endorsee, but turned on the effect of endorsement upon the endorser 
tather than on the endorsee. , 

31 [1951] 1 Q.B. 55. 

32 Supra note 1, at p. 483. 
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concurring, says little more than that in his view parol evidence 
contradicting the written instrument was inadmissible. i 

It is suggested that the ratio emerging from Leduc’s case is more 
far-reaching than later judgments * and commentators ** have been 
prepared to allow. The case seems to be authority for the view that 
since the Bills of Lading Act 1855, the contract of carriage is to be 
found exclusively in the bill of lading, and that therefore no extra- 
neous evidence is admissible which may either vary or contradict 
the terms contained in the bill of lading. Such a reading of Leduc 
v. Ward would clearly unsettle other case law in the area: it is 
therefore necessary to examine the reasoning in further detail. 

The root of the problems caused by the judgments in Leduc is 
section 1 of the Bills of Lading Act 1855: 


“Every consignee of goods named in a bill of lading, and every 
endorsee of a bill of lading to whom the property in the goods 
therein mentioned shall pass, upon or by reason of such con- 
signment or endorsement, shall have transferred to and vested 
in him all rights of suit, and be subject to the same liabilities 
in respect of such goods as if the contract contained in the bill 
of lading had been made with himself.” 


The object of the section is to by-pass the common law rule of 
privity of contract by introducing a statutory assignment of rights 
and liabilities * upon endorsement. This issue—endorsement, trans- 
ferability of contractual status and conditions therefor—is separate 
from, and indeed presupposes the resolution of, the other issue as 
to the existence and exact identity of the contractual terms to be 
transferred on endorsement. It is submitted that the Court of Appeal 
in Leduc v. Ward was guilty of confusing these two issues: because 
the contract was assignable to an endorsee, then it was said to follow 
that the contract was contained in the bill of lading, independently 
of endorsement. Nowhere is this reasoning more patent than in Fry 
L.J.’s judgment: í 
“ [The Bills of Lading Act 1855] is a plain declaration of the 
legislature that there is a contract contained in the bill of lading, 
and that the benefit of it is to pass to the indorsee under such 
circumstances as exist in the contract contained in the present 
case; . . . the provision of the statute making the bill of lading 
assignable is inconsistent with the idea that anything which took 








- 33 e.g. The Ardennes, supra, note 28, at p. 60. 

34 See Carver’s Carriage by Sea (12th ed.), para. 66; Scrutton on Charterparties 
and Bills of Lading (18th ed.), art. 13; Payne and Ivamy, Carriage of Goods by Sea 
(11th ed.), p. 100. 

35 It has recently been emphasised that this section passes both benefits and 
burdens of the contract of carriage to the endorsee. Thus a jurisdiction clause 
referring to the Greek courts any disputes arising under a bill of lading was as 
binding on the endorsee as it was on the original shipper of goods: it was not open 
to the endorsees to maintain that endorsement transferred to them the tight of 
action, but not the clause defining the jurisdiction within which that Tight could 
be exercised. In the event, the jurisdiction clause was avoided on other grounds: 
The Blue Wave [1982] 1 Lloyd’s Rep. 151, per Sheen J.. 
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place between the shipper and shipowner not embodied in the 
bill of lading would affect the contract.” *5 


It is submitted that the reasoning can be faulted on at least two 
grounds. First, transferability does not, as a matter of consistency, 
necessitate a literal construction of the word “contained”: thus 
section 1 of the Bills of Lading Act 1855 might just as well transfer. 
a contract evidenced by a bill of lading (on Lord Bramwell’s reading 
of the word “contained ” in Sewell v. Burdick *"), as one literally 
“contained in” the bill of lading. It may, of course, be desirable 
and realistic to interpret the word “contained ” literally, but that is 
different to claiming a logical necessity for such an interpretation. 
Secondly, even if one were to accept that “contained” is to be 
interpreted literally because of the desirability of so doing, it does 
not then follow that because the contract of carriage is contained in 
the bill of lading for the purposes of section 1 of the Bills of Lading 
Act 1855, then it is contained therein for all purposes and in all 
circumstances, irrespective of endorsement. In this sense, Leduc v. 
Ward proves too much, and some attempt must be made to examine 
its position within the context of the rest of the case law. 


III. CONCLUSIONS 


The reading here advanced for Leduc causes more problems for the 
authorities dealing with the relationship between the carrier and the 
original shipper than for those dealing with that between the carrier 
and endorsees.** With regard to the former relationship, the position 
is that all subsequent judgments given by English courts, bar one, 
based on the proposition that the bill of lading does not contain the 
contract of carriage are judgments given in lower courts.*® More- 
over, the oft-quoted dictum by Lord Bramwell, speaking in the 
House of Lords decision in Sewell v. Burdick *® was only obiter. 
The one subsequent case where the issue was decided upon in a 
higher court was the House of Lords case, Moss Steamship Co. Ltd. 
v. Whinney.“ It seems at first sight arguable that in so far as Leduc 
v. Ward decided that the bill of lading generally contained the 
contract of carriage, the case cannot have survived the House of ° 
Lords decision in Moss. There are, however, two difficulties with 
this argument: first, the extraneous evidence allowed in Moss related 
to the identity of the parties to the contract, and this has always 





38 Supra, note 1, at pp. 483, 485. 
37 See supra, note 2. 


38 The suggested reading of Leduc does not affect the authority of the case so far 
as concerns the latter relationship’ For if, as is here suggested, Leduc is authority, 
however unwelcome, for the view that the contract of carriage is contained in the 
bill of lading, then that, combined with the assignability imposed by s. 1. of the 
Bills of Lading Act 1855, would be a solid basis for the proposition that the bill 
of lading in the hands of an endorsee is indeed a contract. 

39 See supra, notes 3 and 8. 

40 See supra, note 2. 


41 [1912] A.C. 254. 
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been a generally accepted exception to the parol evidence rule **; 
secondly, as we have seen, there are difficulties with extracting a 
firm ratio from the speeches in this case. Thus no clear solution can 
be found to the problems caused by Leduc’s case in the rules of 
precedent. 

- Neither does the art of distinguishing offer much comfort. To dis- 
tinguish Leduc’s case on the ground that it dealt with the relation- 
ship between endorsee and carrier, as Lord Goddard C.J. did in The 
Ardennes, is to lose sight of the fact that the plaintiffs status qua 
endorsee was not a precondition to the court’s view that contracts of 
carriage are generally to be found in bills of lading. An attempt to 
distinguish on this ground assumes that one should differentiate 
between the endorsee-carrier relationship and the shipper-carrier rela- 
tionship: precisely the differentiation which, as we have seen, the judg- 
ments in Leduc’s case refuse to accept. In effect, to distinguish on this 
ground is to assume that Leduc’s case is, at any rate on this point, 
wrong. 

The conclusion seems irrefutable that, however faulty the reasoning 
adopted by the Court of Appeal in Leduc’s case, we have here high 
authority for the proposition that the contract of carriage concluded 
between a carrier and a shipper, and covered by a bill of lading, is 
contained, as between those two parties, exclusively in that bill of 
lading, On this reading Leduc’s case takes the ground from beneath 
cases like Pyrene v. Scindia and The Ardennes. In the Pyrene 
situation, if the bill of lading is the contract rather than the evidence 
thereof, events occurring prior to the issue of the bill would not be 
governed by the Hague Rules: once the bill need only be issued 
after shipment,“ parties who wished to regulate their relationship 
prior to the operation of the Rules on issue of the bill would need to 
enter into a preliminary contract fixing their respective rights and 
liabilities. Again, in the Ardennes situation, if the contract between 
carrier and shipper is contained in the bill of lading, a shipper who 
agrees to terms, whether verbal or written, which differ from those 
contained in the printed bill, would need to ensure that such terms 
have been irrevocably accepted by the carrier when he obtains the 
bill of lading—and again, he can only demand the issue of the bill 
after shipment of the goods.** In either case, therefore, the reading 
of Leduc’s case suggested in this paper would have the effect of attack- 
ing the legal premise upon which Pyrene v. Scindia and The Ardennes 
are based. It would, of course, be unthinkable that the good sense of 
these two decisions be reversed. It must be said, though, that the legal 
basis underlying that good sense is not only without clear authority, 
but is menaced by the arguably contrary authority of a Court of 





42 See Treitel, The Law of Contract (Sth ed., 1979), p. 137. 

. 43 [1951] 1 K.B. 55 and [1954] 2 Q.B. 402 respectively. It is to be noted here that 
Lord Esher M.R. would, somewhat inconsistently perhaps, decide Heskell’s case 
(see supra, note 12), in the same way as did Devlin J. 

44 Hague Rules, Art. III. 3. 
45 Ibid. 
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Appeal judgment. Only a clear decision in thé House of Lords over- 
ruling Leduc v. Ward in so far as it decided that the bill of lading, 
normally and as a matter of course, contains the contract of carriage 
would make that legal basis absolutely secure. 


CHARLES DEBATTISTA * 





* LL.D., B.A., Lecturer in Law, University of Southampton. My thanks are due to 
Professor J. F. Wilson of the University of Southampton, for his comments on an 
earlier draft of this paper. The errors which remain are my own. 
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RAPE—THE INTENTION OF PARLIAMENT 
AND THE PRACTICE OF THE COURTS 


INTRODUCTION 


IN a recent working paper, the Criminal Law Revision Committee 
note’ that the Sexual Offences (Amendment) Act 1976 contains 
much of the Jaw relating to rape and comments that it is “ matters 
not dealt with in the Act which need scrutiny.” + One assumption 
underlying this view, shared on the whole by lawyers and laymen 
alike, is that the reforms brought about in this area of the criminal 
law in 1976 are affording sufficient protection for the alleged victim, 
and have significantly improved the treatment of rape cases by the 
courts. 

The purpose of this paper is to examine the relationship between 
the intent of Parliament and the practice of the courts with regard 
to the legal processing of rape offences. The position of the victim 
had been causing considerable public concern when the Advisory 
Group on the Law of Rape was appointed in 1975. Their report de- 
plored in particular the type of cross-examination about the alleged 
victim’s sexual biography that had become established practice and 
which was felt to be both extremely distressing for her and also 
irrelevant in most cases. Consequently, the Group argued that “A 
woman’s sexual experience with partners of her own choice are 
neither indicative of untruthfulness nor of a general willingness to 
consent.” ? 

The Sexual Offences (Amendment) Act 1976 was largely based on 
the recommendations of the Group. In addition to imposing fairly 
strong limitations on the admissibility of evidence regarding the 
complainant’s previous sexual experience with persons other than 
the defendant, the Act also granted her anonymity. Further, it 
clarified the definition of the offence in the wake of D.P.P. v. 
Morgan and Others.* The Advisory Group on the Law of Rape 
anticipated that new legislation would lead to an increase in the 
number of offences known to the police, because an easing in the 
lot of the alleged victim would encourage more women to report 
rapes. Another commentator noted that, on the face of it at least, 
the Act “appeared as an innovatory watershed that promised to 
prohibit any harassment of the complainant in future court hear- 
ings.” * Professor Honoré refers to this section of the Act as an 
- important reform, “which makes it clear that a woman is free to 


1 Criminal Law Revision Committee: Working Paper on Sexual Offences (HMSO, 
London, 1980), para. 18.~ 

2 Report of the Advisory Group on the Law of Rape (HMSO, London, 1975), 
para. 131. 

3 D.P.P. v. Morgan and Others (1975) 61 Cr.App.R. 136. 

4 S. Edwards, Female sexuality and the law, 1981, p. 170. 
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have sex outside marriage with Tom and Dick while refusing it to 
Harry and that her sex with Tom and Dick is no evidence that she 
consented to Harry’s advances.” * 

But how effective has the Act been? Has its operation imple- 
mented the intention of Parliament? How far have the courts in- 
corporated the thinking behind the Act in their interpretation of it? 
Do judges adhere to the spirit of the new law? In order to answer 
these questions, research was carried out on the working of the Act, 
and particularly of the section restricting the admissibility of evidence 
of the complainant’s sexual experience. 

The findings reported here are based on data collected from trials 
for rape offences in 1978-79. At the start of the study, the Act had 
been in force some 20 months. The sample provides a coverage of 
85 per cent. of rape trials held at the Central Criminal Court during 
the relevant period. Notes were taken of all the trials included in 
the study. Applications by defence counsel to introduce evidence 
of the complainant’s sexual experience and the ensuing legal argu- 
ment and judicial decisions were, in particular, fully recorded. 

The main sample consists of 50 trials where the defendant or 
defendants were charged with a rape offence, and: where the plea 
was one of “not guilty.” One-third (32 per cent.) of cases involved 
two or more men, and trial information was therefore obtained for 
a total of 80 defendants. Just over half of these were convicted of 
‘rape or of lesser offences (Table 1.) although three of these convic- 
tions were later quashed by the Court of Appeal. 


Table 1. Outcome of contested trials 


~ Outcome of trial No. of defendants % 
Convicted as charged 34 424 
Convicted of lesser : 
offence. . 7 8:7 
TOTAL CONVICTED © 41 51:2 - 
Acquitted by jury 24 30:0 
Acquitted on judge’s 
direction 5 6:2 
Acquitted because Crown 
offered no evidence . 8 10-0 
TOTAL ACQUITTED 37 46-3 
Retrial ordered 2 25 
TOTAL E 80 7 100-0 


Some material was also collected for comparative purposes from 30 
trials where the defendant pleaded “ guilty ” to a rape charge. 


5 T. Honoré, Sex Law (Duckworth, London, 1978), p. 64. 
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CURRENT LAW AND ITS BACKGROUND 


Before 1976, the defence in a rape trial were free to cross-examine 
about any prior sexual behaviour, whether with the defendant 
or anyone else. Her experience with any third party was thought to 
be relevant to her credibility: the law of evidence seemed to reflect 
an assumption that women involved in rape cases were likely to be 
untruthful as a direct result of their sexual “ immorality.” Further- 
more, any evidence that she was promiscuous, had a questionable 
sexual reputation or, indeed, that she was a prostitute was also admis- 
sible, Such general attacks on her character were regarded as relevant to 
the issue of consent. Cross-examination going to the issue in this 
sense did not involve an imputation on the complainant’s character 
within the meaning of the Criminal Evidence Act 1898, and the 
defendant was therefore safe from cross-examination as to his pre- 
vious convictions and character.® This effectively put rape in a wholly 
different category from other criminal offences, and gave the defence 
a virtually unconstrained licence to sling sexual mud. 

The Advisory Group on the Law of Rape was appointed chiefly 
to explore the issues arising from the case of D.P.P. v. Morgan and 
Others, where the House of Lords held that a defendant could not 
be convicted of rape if he genuinely believed that the woman was 
consenting, whether or not his belief was based on reasonable 
grounds. The Group endorsed that judgment, and incorporated it 
in their proposal of a statutory definition of the offence. However, 


‘various other matters relating to the law of rape were also given 


consideration. The Group’s recommendations covered the question 
of evidence, the anonymity of the complainant, and the composition 
of juries. Their report expressed particular anxiety about the humili- 
ation and distress suffered by complainants during cross-examination 
and argued that the procedure was in need of urgent reform “ We 
have reached the conclusion that the previous sexual history of the 
alleged victim with third parties is of no significance so far as 
credibility is concerned, and is only rarely likely to be relevant to 
the issues directly before the jury.” 7 
The Group felt strongly that evidence of any sexual relationship 
with persons other than the defendant, including the general matter 
of “bad reputation,” should not be admissible, subject to one ex- 
ception. They recommended that the trial judge should have the dis- 
cretion to admit such evidence according to the following statutory 
principles: 
.“. .. if the judge is satisfied— 
(a) that this evidence relates to behaviour on the part of the 
complainant which was strikingly similar to her alleged 
behaviour on the occasion of, or in relation to, events 


somretiately preceding or following the alleged offence; 
an 








6 R. V. Turner [1944] K.B. 463; Selvey v. D.P.P. [1970] A.C. 304 (H.LL.). 
7 Report of the Advisory Group on the Law of Rape, para. 131. 
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(b) that the degree of relevance of that evidence to issues 
arising in the trial is such that it would be unfair to the 
accused to exclude it.” ° 


Shortly after the publication of that report, a’ Private Member’s Bill 
was introduced. Initially, this incorporated most of the Group’s 
recommendations, but there was heavy criticism on the grounds that 
the proposed legislation tilted the balance too far in favour of the 
complainant and undermined the usual safeguards for the protection 
of the accused. In particular, it was argued that the Group’s guide- 
lines were too narrow: there was considerable support in the 
Commons for the view that a woman’s past sexual experience was 
fairly frequently relevant to consent at the very least. References 
were made to cases where the alleged victim may be of “ thoroughly 
ill repute in sexual matters”? and a number of M.P.s stressed the 
relevance of such a reputation to the credibility of her complaint.” 
The relevant clause !° was eventually redrafted, and the final version 
of the Bill went through unopposed. 

The Sexual Offences (Amendment) Act 1976 gives the judge 
complete discretion whether or not to admit evidence of the com- 
plainant’s sexual experience but fails to lay down guidelines for its 
exercise. Section 2 holds that evidence or cross-examination of this 
sort is only admissible at rape trials with the leave of the trial judge. 
Leave must be applied for in the absence of the jury and the judge 
should grant it “if and only if he is satisfied that it would be unfair 
to that defendant to refuse to allow the evidence to be adduced or 
the question to be asked.” 1 

Although the Act received wide support from interested organisa- 
tions and the general public, the only valid test of its effectiveness 
is its actual working in court. In principle, the Act overrules the 
precedents established in nineteenth century case law with regard to 
evidence of prior sexual experience but still leaves a good deal to 
the trial judge’s discretion. However, the crucial question is what 
effect, if any, the Act has had on the conduct of rape trials. To 
explore its forensic reality, the way in which Parliament’s intentions 
are being interpreted is now examined. 


APPLICATIONS UNDER SECTION 2 


Applications for leave to introduce evidence of the complainant’s 
previous sexual experience were made on behalf of 40 per cent. of - 
the defendants included in this study. They were particularly common 
in trials where several men were charged together, but applications 
were not always made on behalf of all the defendants involved in 
the same trial. However, as one judge trying such a case pertinently 


8 Ibid. para. 137. 

9 Hansard, H.C.Deb., Vol. 911, col. 2002, May 21, 1976. 
10 CI. 2, Sexual Offences (Amendment) Bill. 

11 Sexual Offences (Amendment) Act 1976, s. 2 (2). 
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remarked, “One can’t help observing that if I allow one, the other 
will benefit.” 12 : 

Grounds for applications under section 2 appeared to fall into 
three broad categories. Evidence of the alleged victim’s sexual ex- 
perience was argued to be relevant to her credibility, to various issues 
in the trial excluding consent, and finally, in the majority (80 per 
cent.) of cases, to the issue of consent. 

Applications to cross-examine complainants on the grounds of 
relevance to credit were relatively infrequent and arose mainly when 
the women involved were alleged to have made previous complaints 
of rape. This was the case in four trials in the present study. The 
proposed cross-examination was intended to go to credit only, and 
the defence were prepared to be bound by the complainant’s answers. 
One defence lawyer justified his application on such grounds as 
follows: “Very often, there are people who allege rape for some 
psychological reason. It may be some sexual fantasy. There is a 
certain kind of woman who alleges rape, a certain type ... a type 
of woman who’ll make hysterical, untrue allegations of rape.” 
It should be stressed that applications of this kind were invariably 
based on the assumption that prior complaints were false allegations. 
As one judge remarked, “If she had reported it to the police and 
there had been a trial and a conviction, you would not be asking to 
cross-examine on that.” 

In view of the deep suspicion with which the law has always 
treated alleged victims of rape, it is perhaps not surprising that a 
woman who is known to have made more than one such complaint 
is subject to the closest scrutiny. Thus, the likelihood of several 
sexual assaults against one woman is regarded as so remote as to 
be incredible. Consequently, there is also a feeling that all such 
allegations should stand or fall together: “ Judge: You want to tell 
the jury that three rapes in one year are so unlikely that she is not 
credible in this instance . . . Defence counsel: I want to tell the 
jury that they should either believe all or none of her allegations.” 

Judges varied in their decision on whether or not to admit cross- 
examination about earlier rape complaints. Some excluded it with 
the justification that: “It could only be relevant to show the com- 
plainant’s tendency to make up a story. There is no evidence that 
that story was made up . . . There is nothing in her statement to give 
grounds for the defence to suggest that it was untrue.” In the other 

- cases, however, judges took the view that prior allegations of rape 
fell into the category of “strikingly similar behaviour” referred to 
by the Advisory Group on the Law of Rape, and thus allowed the 
cross-examination on the ground that: “The issue is that of pre- 
vious similar complaints—it would be unfair not to allow it.” 

A small number of applications for leave to cross-examine on 
sexual experience were made on the grounds of relevance to the 





12 All quotes from court proceedings are taken from my own notes of the trials 
and represent what was actually said in court. 
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issue of whether sexual intercourse had occurred between the defen- 
dant and the complainant at the material time. These arose when 
the medical or forensic evidence introduced by the prosecution sug- 
gested that the complainant had had intercourse at the relevant time, 
although the defence maintained that that intercourse had not been 
with the defendant. An application would then be made to question 
the complainant in order to offer an alternative interpretation of the 
scientific evidence, i.e. to suggest that she had sexual intercourse 
with someone other than the defendant at the time of the alleged 
incident. Such applications were invariably successful, but judges 
always stressed that the introduction of the evidence arose only on 
the limited point at issue. 

The vast majority of applications under section 2, however, were 
argued on the grounds of their relevance to consent, and this is a 
critical area for assessing whether the Act has brought about any 
fundamental change i in the trial of rape offences. 

Virginity remains an important issue. In all the trials which in- 
volved a young complainant (aged under 17) who had not been a 
virgin, the defence applied for leave to cross-examine her about her 
sexual past. Occasionally, the defence challenged the prosecution’s 
allegation that the complainant had been a virgin and, in such cases, 
the issue took on tremendous proportions, Both sides invested a 
good deal of time and effort in trying to establish their version of 


the truth. In one case, the police surgeon’s cross-examination went |, 


as follows: 


“Defence counsel: About the condition of the hymen, what 
does your examination mean? 

Doctor: There was a single split in it, which had no connec- 
tion with this incident. 

Defence counsel: Can your examination show that she had not 
had sexual intercourse before that occasion? 

Doctor: Yes, there would be more damage to the hymen. 
Defence counsel: Once a woman has become used to sexual 
intercourse, you can’t really tell? 

Doctor: I would not say that this young lady was accustomed 
to frequent sexual intercourse. I would say her hymen was con- 
sistent with her being a virgin. 

Defence counsel: If I suggest that the lady had sexual inter- 
course more than ten times about six months before this in- 
cident, is that consistent with your findings? 

Doctor: I suppose it is possible. But I would have expected 
something different in the hymen if that had been the case.” 


But applications to introduce evidence of sexual experience were not 
confined to the issue of virginity in young complainants. They were 
often made in very general terms, on the basis that lack of consent 
could only be determined if a good deal was known about the com- 
plainant’s sexual proclivities. As one defence counsel put it: “The 
defence is effectively that she invited (the two defendants) in a three- 
some on the bed. That kind of suggestion has to be balanced against 
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the fact that she has had sexual experience, and against the degree 
or extent of that experience.” 

Occasionally, applications were made to cross-examine the alleged 
victim about a specific area of her sexual experience. In such cases, 
the defence aimed to show that not only did she have some sexual 
experience, but that it was with persons similar to the defendant or 
circumstances similar to the rape incident. In one instance, this 
strategy involved a strong racial element in that the following appli- 
cation was made on behalf of two West Indian defendants charged 
with the rape of a white woman “I want to show that the com- 
plainant was not averse to having sexual intercourse with coloured 
men. The jury should have no presumption of lack of consent 
because of the colour of the people involved here. Her sexual ex- 
perience was almost entirely with coloured men.” 


JUDGES’ DECISIONS 


Decisions with regard to applications under section 2 of the Act 
must be seen not only against the background of the legislation 
itself, but also the small amount of relevant case Jaw which has been 
reported since 1976. As the Act gives judges broad discretion, it is 
particularly important to consider principles which may have evolved 
for the exercise of that discretion. 

The main case on the issue is that of R. v. Lawrence (1977), 
where the trial judge ruled as follows: 


“The important part ‘of the statute which I think needs con- 
struction are the words ‘if and only if he (the judge) is satisfied 
that it would be unfair to that defendant to refuse to allow 
the evidence to be adduced or the question to be asked.’ And, 

’ in my judgment, before a judge ‘is satisfied or may be said to 
be satisfied that to refuse to allow a particular question or a 
series of questions in cross-examination would be unfair to the 
defendant he must take the view that it is more likely than not 

- that the particular question or line of cross-examination, if 
allowed, might reasonably lead the jury, properly directed in 
the summing-up, to take a different view of the complainant’s 
evidence from that which they might take if the question or 
seties of questions was or were not allowed.” 


This first published interpretation of section 2 seems to diverge from 
the spirit of the Advisory Group’s recommendation that relevance to 
the issue should be the main criterion for the admissibility of evidence 
of this kind. Instead, R. v. Lawrence reflects the old common-law 
principle that cross-examination should be allowed in so far as it 
affects the complainant’s credibility or trustworthiness. A further point 
in this context is that the Lawrence case appears to make a somewhat 
spurious distinction between evidence intended to attack the com- 
plainant’s sexual character and evidence going to “ credit properly ” : 


13 R. v. Lawrence [1977] Crim.L.R. at p. 493. 
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“the learned judge ruled that cross-examination designed to 
form a basis for the unspoken comment ‘well, there you are, 
members of the jury, that is the sort of girl she is’ was not 
permissible; distinguishing between cross-examination designed to 
blacken the complainant’s character so as to leave such a comment 
and cross-examination as to the trustworthiness of her evidence, 
the learnéd judge ruled that only the latter going to credit properly 
was permissible.” ** 


This appears to be in direct contradiction. with R. v. Rahimipour 
(1979) which holds that evidence of this sort which is relevant to 
credit “ save in very limited exceptions’. . . is not admissible.” 15 
Nevertheless, the decision in R. v. Lawrence has certainly been used 
as an argument to support the admissibility of evidence of prior sexual 
experience in the trials in this study, and it can be seen as an endorse- 
ment of some of the pre-1976 views and positions. Indeed, it is 
probable that any.sexual experience in a complainant which is capable 
of being construed as “inappropriate” will lead the jury to take a 
different view of her evidence. As the Report of the Advisory Group 
on the Law of Rape noted, “ They (the jury) may also react critically 
to any admissions she may make on the assumption that any sexual 
experience, however unrelated to the charge, shows her to be a person 
more likely to consent to sexual intercourse; even with a stranger.” 1° 

Three-quarters of the applications under section 2 were wholly or 
partly successful, and so resulted in the introduction of some evidence 
of prior sexual experience. The variation among judges in their inter- 
` pretation of this section of the Act is particularly noteworthy. It has 
been shown earlier that different rulings were made with regard to the 
admissibility of evidence concerning previous rape allegations made 
by the complainant. Judges also seem to differ in their decisions where 
the issue of consent rather than the complainant’s credibility is 
involved. An example of this is the radically different treatment of two 
factually very similar cases by two judges. In both cases, the com- 
plainant was about 14 years old and according to her statement to the ' 
police, had had a limited degree of sexual experience before the rape 
incident. The defence in both sought to cross-examine on this on the 
grounds that it would be unfair to the defendant if, by virtue of the 
complainant’s age, the jury assumed her virginity. “ Defence counsel : 
This was not the first sexual experience of this girl. In view of the 
fact that the defence is consent, it is perhaps important to establish 
that this was not the first time.” ' 

The contrast between the attitudes of the two judges involved in 
these cases illustrates the marked differences in the interpretation and 
application of the Act: . 





14 Ibid. i 
15 R. v. Rahimipour (1979) Court of Appeal, Criminal Division, Ref. 2916/B/78. 
16 Report of the Advisory Group on the Law of Rape, para. 107. 
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First case 


“Judge: The test in the judge’s discretion is unfairness to the 
defendant. . . My ruling is that it would not be unfair to the defendants 
if such questions are excluded. . . A sensible summing-up will dissuade 
the jury from indulging in guesswork.” 


` 


Second case 


“Judge: I am very troubled by this. It goes against the grain to 
deny the defence latitude and to give it to the complainant. PII take a 
bold course and allow the one question to be asked.” 


Recently, in the case of R. v. Viola,” the Court of Appeal tried to 

clarify the case law which has evolved in this area since 1976, and 

_ acknowledged the difficulty judges face in applying section 2. Never- 
theless, the court declined to lay down any clear guidelines for judges 
‘to adhere to in exercising their discretion. Without such guidelines, it 
is perhaps not surprising that judges differ so radically i in their inter- 

- pretation of the Act. However, lack of uniformity in implementation 
is clearly undesirable and calls into question the effectiveness of law 
reform in this area. 

The reasons advanced for refusing to give leave to cross-examine a 
complainant about her previous sexual experience are interesting in 
so far as they shed some light on the criteria that judges use in exercis- 
ing their discretion in this area. The analysis undertaken here suggests 
that there is only one broad type of case where such evidence seems 
to be excluded relatively systematically, namely, where the defence 
propose to probe the complainant’s sexual past without specific 
instructions from the defendants as to the factual basis of such cross- 
examination. On one occasion, for example, two men were accused of 
raping a young woman they knew by sight. They knew nothing of her 
sexual experience, but the medical evidence revealed that she had not 
been ‘a virgin. On that basis, defence counsel made an application to 

cross-examine her about her sexual background in very general terms. 
The judge reacted as follows: “I am not clear about your application. 
You have no instructions about the complainant’s past sexual experi- 
ence. Thus, you want to embark on a fishing expedition and ask 
whether, how, etc., she has had sexual intercourse. Is that right? ” 
Cross-examination here was not allowed and the Act does seem to 
have had some impact on the trial of cases of this type, where some 
of the particularly irrelevant and distressing cross-examinations which 
featured in rape trials before 1976 is being curtailed. However, it 
should be remembered that only one in four applications was turned 
down, and the majority of trials proceeded as previously despite the 
new legislation. 

When evidence of the compliant s sexual past is excluded and the 


17 R. v. Viola [1982] 1 W.L.R. 1138. For a further discussion of this case, see 
Z. Adler, “ Rape Law—the latest ruling ” [1982] New L.J. 746. 
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defendant is convicted, the trial judge’s decision in this respect 
frequently becomes the grounds of an appeal. However, the Court of 
Appeal has been unwilling to intervene in these decisions. The issue 
was first considered in the case R. v. Mills (1978) where an application 
was made to appeal against conviction on the grounds that the trial 
judge had been wrong in refusing to admit evidence of the com- 
plainant’s sexual past. The appellant’s legal representative argued that 
the Court of Appeal should substitute its-own discretion to that of the 
trial judge. The Court, however, firmly declined to take such a course 
of action: “ It would be.impossible, and it would be quite wrong, for , 
this Court in any way to seek to disturb the exercise of discretion, 
which seems to be wholly i in accordance with section 2 (1) and (2) of 
the statute.” 1° More recently, however, the Court of Appeal took a 
different view. In R. v. Viola, it was ruled that decisions under section 
2 involve not so much discretion as judgment, and held for the first 
time that the trial judge had been wrong in excluding evidence relating 
to the complainant’s sexual past. 


JUDICIAL INTERVENTION IN TRIALS | 


Apart from the uneven implementation of the law with regard to 
decisions under section 2, there appear to be two main areas where 
the Act is not being applied adequately. First, some judges question 
the alleged victim about her sexual experience in the absence of any 
application by the defence; and, secondly, defence counsel on occa- 
sions conduct what clearly amounts to improper cross-examination 
without intervention from the trial judge. 

A number of judges in the research sample systematically ques- 
tioned alleged victims about various aspects of their sexual history. In 
one case, the judge told the jury that, in his opinion, they were entitled 
to some information about the complainant’s sexual past. During the - 
course of the trial, he questioned her as follows: 


“Judge: How old were you at the time of this incident? 
Complainant : I was sixteen and a half. 

Judge: Had you had sex with anyone before this? 

Complainant: Yes. 

Judge: With one boy, or more than one boy? 

Complainant: More.than one. 

Judge: And at the time, were you going steady with one boy? 
Complainant: Yes. 

Judge: So whatevér may have been your reputation, were you 
going steady and was all that finished with? ” 


On the basis of the present study, it is not possible. to estimate 
the frequency of this type of judicial intervention in rape trials. 
Nevertheless, the finding is disturbing in so far as it shows that in 
some instances the Act is being flagrantly contravened. Such a case 
was considered by the Court of Appeal, and the judgment clearly 


18 R. v. Mills (1978) 68 Cr.App.R. 154. 
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stated that the trial judge there had been wrong in “ giving himself 
leave,” as it were, to question the alleged victim in this fashion.” 

A second problem area seems to be that the defence frequently asks 
various questions relating to the complainant’s sexual past without 
first making an application to the trial judge. The following are typical 
examples: “Were you working as a prostitute at the time? ” “ Had 
you been living with your boyfriend?” “Did you use any con- 
traceptive? ” Differences in the attitudes of judges are further high- 
lighted by the extent to which they were willing to intervene in this 
type of cross-examination. In one case, the judge sent the jury out 
as soon as the relevant question had been asked and tackled defence 
counsel about his transgression in fairly strong terms: 

“ Defence counsel: J apologise... 

Judge: That is not enough. You know about that section. 
Defence counsel: TI not suggest that she had any sexual experi- 
ence. I was seeking to find out where she was living. I didn’t 
realise the implications of what I was saying. 

Judge: That’s outrageous. This was incredibly negligent.” 


In the majority of cases, however, neither the judge nor prosecution 

counsel intervened in any way, and the defence were free to ask a 

number of questions which are expressly prohibited by the 1976 Act. 

This is another point which must cause considerable concern with 
regard to the effectiveness of this legislation. 


CONCLUSION 


The main intentions of the Sexual Offences (Amendment) Act 1976 
were to improve the procedures in rape trials and to eliminate some 
of the prejudices which had governed the treatment of the alleged 
victim for centuries. Indeed, the sponsors of the Act described it as a- 
victory for the rape victim and a measure which would encourage 
more women to come forward and report sexual assaults. Criminal 
Statistics show that the latter expectation has not been fulfilled: the 
number of offences known to the police has remained remarkably 
constant since 1976. Furthermore, the present study suggests that the 

' new legislation has failed to have its expected impact on the conduct 
of rape trials, as the implementation of the law is very unsatisfactory 
in a number of important respects. 

The Court of Appeal recently considered a case involving a 
decision under section 2, and commented “It may be that other 
judges might not have come to the same conclusion as did the 
learned Judge, but that is not the point.” *° But in so far as the reali- 
sation of the intentions of Parliament regarding the trial of com- - 
plaints of rape depends on a full and uniform application of the 
law, this study suggests that that precisely is the point. The wide 
variation among judges in their interpretation of section 2 is probably 


19 R. v. Rahimipour (1979) Court of Appeal, Criminal Division, Ref. 2916/B/78. 
20 R. v. Fenlon and Others (1980) 71 Cr.App.R. 307. 
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a product both of the inadequacies of the legislation itself and, more 
generally, of the male dominated nature of the legal system. Given 
absolute discretion in this area, judges must ultimately rely on 
personal experiences and individual perceptions of what constitutes 
“relevance” or “unfairness.” In the absence of any guidelines, 
they are almost bound to refer to the spirit of old case Jaw which 
carries a strong assumption that a complainant’s previous sexual 
experience ‘is relevant to her credibility and to the likelihood of 
consent. Thus, the principles established in nineteenth century case 
law are to a large extent still governing the implementation of the 
1976 Act. 

A recent Law Commission Report on divorce and maintenance 
deplores the Jack of reliable information on the operation of the law 
and argues that this “constitutes a formidable handicap to the task 
of law reform.” 2! Accordingly, it recommends that provision be 
made for the “continuous monitoring of the operation of any 
amending legislation dealing with the financial consequences of 
divorce.” 2? In view of the inadequate implementation of the Sexual 
Offences (Amendment) Act 1976, a .casé could be made out for the 
setting up of some machinery for the systematic monitoring of the 
- law relating to rape. This would not only help to identify potential 
areas for future Jaw reform, but also, and more importantly, to 
ensure that the operation of current legislation is in line with the 
intentions of Parliament. ` 

ZSUZSANNA ADLER * 





21 The Law Commission: The financial consequences of divorce, Law Com. 
No. 112 (HMSO, London, 1981), para. 9. 

22 Ibid. para. 11. , { 

* The author would like to take this opportunity of thanking the Court 
Administrator and the Listing Office of the Central Criminal Court, and the Criminal 
Records Office of the Court of Appeal (Criminal Division) for their kind assistance 
during the data collection stage of this study. ‘ 
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LEGISLATION 


Law or LICENCE? 
LocaL GOVERNMENT (MISCELLANEOUS PROVISIONS) Acr 1982, 
SCHEDULE THREE 
AND 
CINEMATOGRAPH (AMENDMENT) Acr 1982 


THE passage of these two measures means a considerable extension 
of licensing control into the moral sphere. Unfortunately it does not 
provide the much needed clarification and modernisation in the 
criminal law touching on such matters as obscenity and conspiracy to 
corrupt public morals although the borderline of such offences is of 
great import in any system of sex shop and sex cinema licensing. 

The licensing of sex shops, a job that local authorities may do if 
they so wish, is henceforward authorised by Schedule 3 to the Local 
Government (Miscellaneous Provisions) Act. It is a further step along 
the path marked out by the Indecent Displays (Control) Act 1981.1 
That Act, it will be remembered, reaches a halt at places where 
‘members of the public may only gain entry through payment or, being 
aged over 18, past a special statutory warning. However, the offence 
that is provided by sex shops can come as much from the thought that 
they are there as from what car be seen in them, from the outside, 
and now this new Act provides a detailed’ licensing system with the 
power not only to decide their location and whether the applicant is a 
suitable person to run one but also to prescribe their opening hours, 
what advertisements they may show, and what displays may be shown 
in them. The young are protected, with 18 being the minimum age for 
entry (although that age limit only applies where the Schedule is in 
force). Control has been thought to be needed because of the way that 
these establishments have been springing up without warning and 
because of the criminal elements sometimes associated with them. 
There have recently been notorious incidents where their location has 
provoked a hostile reaction from feminists ? and other sections of local 
communities have been distressed when they have opened near schools 
or churches. 

An authority may not adopt the licensing system simply so as to be 
able to ban any such shop in its area. Thus they must confine them- 
selves to the albeit wide considerations laid down in the Schedule. Is 
the applicant suitable? Or is he just a “ front man” for someone 
unsuitable? Has the number of sex establishments suitable for the area 
been reached? (‘‘ Nil may be an appropriate number,” para. 12 (4) ). 
Are the premises suitable? Is it appropriate to have a sex establish- 





1 Noted (1982) 45 M.L.R. 62-68. 
2 See C. Manchester, “ Much Ado About the Location of Sex Shops” [1982] 
Journal of Planning and Environmental Law 89-90. 
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ment here given the locality’s character or the use to which neigh- 
bouring premises are put? (See para. 12). Given, then, that ‘‘ Parlia- 
ment has decided—by default if you like, but it has still decided— 
that sex shops, provided they are properly conducted, are legal ’* the 
council must apply a relative test—is this legal establishment suitable 
for this area. Maybe, because there are plenty of sex shops in a nearby 
area, nil would be the appropriate number but this conclusion cannot 
be reached simply out of a dislike of them. An appeal lies to the 
magistrates and from them to the Crown Court who may find them- 
selves performing some interesting exercises. Suppose A, who runs a 
licensed sex shop, is convicted in the Crown Court of conspiring to 
corrupt public morals. He is unable, as will be seen presently, to argue 
that the definition of the offence is altered by the licensing system, and 
the trial must take place as if the Schedule had never been passed. He 
is convicted and his licence revoked by the council. Can he now argue 
that as Parliament has impliedly sanctioned the sale of sexual appli- 
ances he has done nothing wrong as regards the relevant considerations 
to be found in the Schedule? Of course the court, this time hearing his 
appeal, may consider the conviction conclusive (see para. 12 (3) (a) ) 
and leave it at that. However the possible anomaly remains when we 
turn to B, who is in a similar position to A save he is not prosecuted. 
Will his licence be restored if the court decides that although he could 
be convicted under the general criminal law nevertheless what he is 
selling is something contemplated by the scheme of the Schedule? 
Another possible difficulty relates to the local authority. It sanctions an 
activity which, ignoring the Schedule, is an offence. Can it be prose- 
cuted for aiding and abetting t or, perhaps, conspiracy? If so it seems 
that it is unable to raise the Schedule as a defence. 

An alternative to local authority control which was rejected was that 
sex shops should come under the general planning control with an 
alteration to the law so that when one type of shop was converted to a 
sex shop permission would now be needed (it not being thought 
necessary under the existing law ë). The grounds for rejection of this 
were that any licensing system for premises such as sex shops should 
need to take into account considerations (such as the character of the 
applicant) which are not relevant in planning applications and, in any 
case, “ planning authorities would not be able to take into account 
moral objections.” ° . 

The licensing system that has been adopted met with general agree- 


3 H.L.Deb., Vol. 430, col. 492, per Lord Elton. ; 

4 For similar arguments about the British Board of Film Censors see G. Robertson, 
Obscenity (1979), pp. 264-265. In R. v. G.L.C., ex p. Blackburn [1976] 1 W.L.R. 
550, 560 Lord Denning M.R. warned that if the G.L.C. continued to apply what was 
(then) the incorrect test for the censorship of films, “.. . and in consequence give 
their consent to films which are grossly indecent, they may be said to be aiding and 
abetting a criminal offence,” 

5 Manchester, op. cit. at p. 92. 

6 1981-82, Committee E, December 22, 1981, col. 138, per Mr. Raison M.P. 
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ment’ in Parliament perhaps ‘because of two factors. The first was the 
general belief that the existing sex shops were not, in themselves, illegal 
under the existing law, a point underlined by the Government’s refusal 
to extend the new licensing system to “f sex encounter premises ” and 
“ sex photography premises ” as the prostitution element which seemed 
to be bound up with them almost inevitably made them contrary to 
law.: The second factor was the firm intention to leave the general 
criminal law that can touch such activities wholly unaltered, 


“ Nothing in this Schedule— 
(a) shall afford a defence to a charge of any offence at common 
law or under an enactment other than this Schedule, or 
(b) shall be taken into account in any way— 
(i) at a trial for such an offence; or 
(ii) in proceedings for forfeiture under section 3 of the 
Obscene Publications Act 1959 or section 5 of the 
Protection of Children Act 1978; or 
iii) ... 
(c) shall in any way limit the other powers exercisable under 
any of those Acts.” 


Ts this provision, given the ‘‘ community standards ” tests that seem 
to be applicable in the law touching on these matters, realistic? 
Conspiracy to corrupt public morals provides a useful starting point, 
thus to take three extracts from Shaw v. D.P.P.° 


“ The same act will not in all ages be regarded in the same way. 
The law must be related to the changing standards of life, not 
yielding to every shifting impulse of the popular will but having 
regard to fundamental assessments of human values and the pur- 
pose of society...’ 1° 

“There are certain manifestations of conduct which are an 
affront to and an attack upon recognised public standards of 
morals and decency...” 1 

“ In the field of public morals it will thus be the morality of the 
man in the jury-box that will determine the fate of the 
accused... .”’ * 


Society’s acceptance of sex shops and the wares that they sell must 
be conditioned by a licensing system set up by Act of Parliament and 
run by local authorities. Parliament has indicated that trading in items 
that are made for or intended for the stimulation or encouragement of 
sexual activity or acts of force or restraint, where acts are associated 


7 Although there was a cry in the wilderness from Sir Bernard Braine M.P., 
“. . . licensing sex shops is bad in principle because it implies social, and indeed 
parliamentary approval of a fundamentally corrupt and corrupting enterprise.” H.C. 
Deb., Vol. 17, col. 349. i 

8 H.L.Deb., Vol. 430, col. 481. 

9 [1962] A.C. 220. 

10 At p. 268, per Viscount Simonds. 

11 At p. 292, per Lord Morris of Borth-y-Gest. 

12 At p. 294, per Lord Hodson. 
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with sexual activity,2* is not, in certain circumstances, illegal 4 although 
it may be subject to a licensing system. Yet the juryman, basking in - 
the praise of eminent Law Lords, is expected to ignore this when 

determining what his community standards are. Supporters of the 

measure would no doubt insist that the system is “neutral ”—it 

merely follows “ community standards ” but does-not shape them. 

Even if one does go so far as accepting that, evidence provided by the 

United States of America * suggests that the official control of sex 

shops does de facto make their activities more open and effectively 

pushes the frontier further back. Parliament’s failure to come to grips 

with the common law offences in this area ** coupled with a complete 

failure adequately to define the present legality of these establishments 

(for example—when will running one constitute the keeping of a dis- 

orderly house?) has not helped clear the murk from the waters that 

are to be found here. Similar comments could also apply to the relative 

standard tests applied in the statutory obscenity offences.*’ Is the new 

licensing system to be ignored when it comes to sentencing? Recently . 
a strong line ** was taken against those engaged in the sale of porno- 

graphic books, films and videotapes on a commercial scale. Sentences 

of imprisonment were given to first offenders with a distinction being 

drawn between full-time trading in pornography and the legitimate 

magazine seller “who had the odd pornographic magazine in his 

possession.” In an area where the boundary is so unclear what will , 
befall the licensed sex shop trader who oversteps the mark—must the “ 
court ignore that he had a licence and was pursuing what Parliament 
has considered to be a legitimate activity but albeit went over the mark 
in one particular instance? : . 

The Act does not, its general grudging acceptance apart, provide 
sex shop proprietors with any “ public good”’ arguments to advance 
when prosecuted for selling their wares but it does exempt the sale, 
supply or demonstration of birth control materials from control.’ 
Additionally paragraph 7 contains a waiver provision so that, if the 
authority thinks fit, other institutions can be exempted from control— 
institutions such as perhaps medical book shops or sex clinics,’ “ which 
the Bill is not designed to control.”?? This discretion is left to each 





13 See para. 4. 

14 The items to be found in sex shops are, of course, frequently dealt with under 
the Obscene Publications Acts. In R. v. Traill-Hill and Others, see: Law Com. No. 76, 
Criminal Law Report on Conspiracy and Criminal Law Reform, 1976, para. 3.128, the 
directors of a company were convicted of conspiracy to corrupt where they were 
trading in sado-masochistic accoutrements, catalogues and books. They were trading 
in such items as whips, belts, chains, straps, etc. (for sexual purposes) which were 
outside the definition of “ article ” in the Obscene Publications Act 1959 and thus 
could only be caught by the common law in Shaw’s case. 

15 Manchester, op. cit. at p. 94. 

16 Witness s. 5 (3) of the Criminal Law Act 1977. 

17 Thus see the comments of Bridge L.J. in D.P.P. v. Jordan [1977], A.C. 699, 
ae on the general “ climate of opinion ” and the views of jurymen in obscenity 
. trials. 

18 Holloway [1982] Crim.L.R. 467, going further than other recent cases; see 
Vella [1982] Crim.L.R. 55 and Sharman [1981] Crim.L.R. 347. 

19 Para. 6 (2). 20 H.C.Deb., Vol 17, col. 337, per Mr. Raison. 
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authority thus in one area a sex clinic may require a licence whilst 
in another it would not. 

The licensing system also extends to “sex cinemas” which are 
defined in paragraph 3 as any premises which are, 


“used to a significant degree for the exhibition of moving 
pictures, by whatever means produced, which 
(a) are concerned primarily with the portrayal of, or primarily 
deal with or relate to, or are intended to stimulate or 
encourage— 
(i) sexual activity; or 
(ii) acts of force or restraint which are associated with 
sexual activity; or 
(b) are concerned primarily, with the portrayal of, or primarily 
deal with or relate to genital organs or urinary or excretory 
functions.” 


<c 


There are exceptions for private dwelling-house exhibitions. If a per- 
formance is covered by the Cinematograph Act 1909 or is an 
“exempted exhibition ” % it is also outside the ambit of this control. 
The primary control over what are in essence commercial film show- 
ings will remain that under the Cinematograph Acts, as recently 
extended, and this control has only been retained should any sex 
cinema escape that net.”? 

In discussing the Cinematograph (Amendment) Act 1982 it is useful 
to remember that the justification for the exclusion of cinematograph 
exhibitions from the Obscene Publications Act 1959 was the censor- 
ship system provided by the partnership between the British Board of 
Censors and the local authorities. By the 1970s the system was shown 
to have broken down * and this at least provoked Parliament to extend 
the statutory offence of obscenity so as to cover film performances ** 
although this meant that “ordinary” cinemas were subject to the 
control of that licensing system and the criminal Jaw whereas those 
bodies which, by virtue of section 5 of the Cinematograph Act 1952 
were exempt from licensing because they were not open to the public 
had only the criminal law to contend with. The new Act seeks to 
correct this anomaly by extending the law as regards the institution 
that is covered and by extending the definition of “ exhibition of mov- 
ing picture ” so as to anticipate advances in technology.” 

A problem which caused much difficulty with drafting was the 
formula to be employed so as to catch out commercial cinema clubs 
but so also to allow other viewings of a commercial nature, such as: 
video traders displaying their wares; displays given as part of an 


21 See para. 3. 

22 H.L.Deb., Vol. 428, col. 467, per Lord Belstead. 

23 See Robertson, op. cit. at pp. 257-269. 

24 Criminal Law Act 1977, s. 53. ' 

25 “|. , all exhibitions of moving pictures which are produced otherwise than by 
simultaneous reception and exhibition of television programmes broadcast by the 
British Broadcasting Corporation or the Independent Broadcasting Authority or dis- 
_ tributed by a system licensed by the Secretary of State under section 89 of the Post ’ 
Office Act 1969,” s. 1. 
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industrial training course; video displays used as salesmen’s aids and 
so on ?* to remain outside the licensing system. Originally the test was 
to be a “ private gain ” one so as to prevent exhibitions that are shown 
for nothing but where there is in fact a disguised payment (e.g. a £5 
charge to hang your hat) from escaping the net. However, as the bill 
progressed it was realised that commercial activity, such as that listed 
above could be caught,?* and so the following was adopted in order 
to prevent this from happening. 


“ Section 2 (3)—An exhibition is prenigted for private gain if, 
and only if,— 
(a) any proceeds of the exhibition, that is to say, any sums 
paid for admission to the exhibition; or 
(b) any other sums (wherever paid) which, having regard to all 
the circumstances, can reasonably be regarded as paid 
wholly or partly for admission to the exhibition; or 
(c) where the exhibition is advertised (whether to the public or 
otherwise), any sums not falling within paragraph (b) above 
which are paid for facilities or services provided for persons 
admitted to the exhibition, 
are applied, wholly or partly for purposes of private gain.” 


However, where the sole or main purpose of the exhibition “is to 
demonstrate any product, to advertise any goods or services or to 
provide information, education or instruction ” it is taken outside the 
“ private gain” test and is exempt if it would have been exempt 
before.?” This exemption should calm the fears of the commercial men 
but it remains to be seen whether other fears that were expressed while 
the bill was progressing, namely that where entry is free but payment 
is to view after entry the exhibition may not be fully caught,?* are 
justified. Section 2 (3) (c) was a late addition designed to catch what 
might otherwise escape, and it is reinforced by section 2 (4) which, in 
certain circumstances, places the burden of proof on the exhibitor to 
show that his exhibition is not for private gain. “‘ Advertise ” is not 
defined, and so the wider the meaning placed on it by the courts the 
less that will escape. The one loophole that may remain is where it is 
possible to view but without prior entry. 

To extend licensing?’ to the commercial cinéma clubs on safety 
grounds would have been unexceptionable. Whatever flames their 
patrons must endure in the world to come there is no reason why they 
should not enjoy the protection of physical safety standards in this 
one. Censorship is a different matter. The government’s view of the 
change was that although one way of dealing with this area would be 
merely to leave it to the criminal law with no additional control, “‘ 

[it is] a profoundly difficult task to reach any wide measure of agree- 
ment on the direction and detail of the Jaw on obscenity [and So it is 
more] sensible to look to make progress in more limited areas where 


26 See H.L.Deb., Vol. 431, col. 260. i 27 s, 2 (2). 

28 H.L.Deb., Vol. 433, col. "388, per Viscount Colville of Culross. 

29 The exemptions for “ exempted organisations ” remain, as do those for non- 
public exhibitions not promoted for “ private gain ’’—see s. 2. 
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there may be a greater consensus.” *° Does this Act just deal with a 
limited area? As with sex shops we must return to the boundary stones 
of the criminal law. Unlike “‘ ordinary cinemas ” the clubs exist to 
show matter that frequently tests the law. If the general standards that 
have been imposed on the commercial cinema in the past are applied to 
such material then it will frequently be banned with an inevitable result 
that such activities will go “ underground.” On the other hand the 
endorsement of at least some of the material that is shown in these 
clubs, by the censors, may serve to push the frontier of what is con- 
sidered to be obscene in a direction that will surprise supporters of 
this measure.*! The government treated this private member’s measure 
with the same favour that was shown towards the Indecent Displays 
(Control) Act 1981 and thus that Act along with the two measures 
outlined above provide cosmetic Jayers to the criminal Jaw relating to 
obscenity and related moral offences. They are not steps towards the 
wholesale reconsideration of those offences as was hoped for in the 
Williams’ Report.*? 

The two statutes most certainly indicate an implied rejection of 
Williams. Were we to have prohibited or restricted material as the 
base of our criminal Jaw a licensing system would be placed on firmer 
ground. In the Lords Lord Nugent of Guildford said of sex shops, 
“.,.. they are on the edge of illegality all the time. . . .” 33 Local 
authorities will be involved with both licensing sex shops.and with the 
extended system applying to films and by increasing their powers 
Parliament seems to have ignored the Williams’ criticisms ** of the 
erratic if not eccentric ways by which some authorities currently seem 
to enjoy their censorship powers—the prospect that they will now deal 
with sex shops and the type of materials shown in sex cinemas will 
no doubt provide a wealth of material for the popular Sunday news- 
papers for many Sundays to come. Williams did recognise that cinema 
clubs were an anomaly under the present system * and felt they should 
be controlled but this was in the context of a national censorship 
system with both a restricted and prohibited category.°* This would 
achieve more certainty and at least national consistency. During the 
passage of the Cinematograph (Amendment) Act the government pro- 
mised an early consolidation of the Cinematograph Acts—may it be 
hoped that they decide, in the end, to do more than just consolidate? 


St. JOHN A. ROBILLIARD * 





30 H.C.Deb., Vol. 23, col. 390, per Mr. Mayhew. 

pve Obscenity, thanks to s. 53 of the Criminal Law Act 1977 being the test as regards 
s. 

32 Home Office, Report of the Committee on Obscenity and Film Censorship, 
Cmnd. 7772 (1979). 33 H.L.Deb., Vol. 428, col. 433. 

34 Cmnd. 7772 (1979), para. 12.19. 35 Ibid, para. 12.40. 

36 Ibid. para. 12.45—material prohibited would either be that which is banned by 
the general law (e.g. incitement to racial hatred) or, “ having regard to the importance 
of allowing development of artistic expression and of not suppressing truth or reality, 
[it] is nevertheless unacceptable because of the manner in which it depicts violence 
or sexual activity or crime.” 

* Lecturer in Law, The University of Manchester. 


NOTES OF CASES 


More Lost THAN FOUND 


How are we to explain the continuing authority enjoyed by Armory 
v. Delamirie? + Although the proposition for which that case is 
celebrated (the finder of an object “has such a property as will 
enable him to keep it against all but the rightful owner ’’) has long 
ceased to be an accurate statement of principle, if indeed it ever 
was one, the case continues to be trotted out by counsel and 
“applied” in English courts. The antiquity of the decision (1722), 
the readily memorable facts, the superficial clarity. and simplicity of 
the principle enunciated, and the trigger to emotion supplied by the 
vindication of an exploited child before the anonymous power of a 

“firm ” seem in the past to have combined to ensure the integrity 
of this jural icon, devotion to which has repeatedly obscured dis- 
cussion of the nature of title under English law. This has happened 
again in Parker V. British Airways Board,’ where treatment of Pratt 
C.J.’s ruling as the fundamental statement of principle helps to 
confuse the analysis and distort the general principles mapped out 
in the leading judgment of Donaldson L.J. in the Court of Appeal. 
The judgment is also of interest on account of general remarks 
which Donaldson L.J. makes about the nature of judicial activity 
in the Court of Appeal and for the manner in which he goes about 
constructing a legal decision. ° 

The facts confronting the court had a deceptive simplicity. Mr. 
Parker, a passenger with British Airways, found a gold bracelet lying 
on the floor of the international executive lounge at Terminal 1 of 
Heathrow/London Airport. He handed this object to a British 
Airways official, together with a note of his name and address, and 
asked for it to be given back to him if it was not claimed by the 
owner. The bracelet was then passed to the lost property department; 
but it was never claimed from there and British Airways subsequently 
sold it, keeping the proceeds of £850. Parker then sued the Board 
in the Brentford County Court and was awarded damages for con- 
version. This decision was upheld by a unanimous Court of Appeal 
(Eveleigh, Donaldson L.JJ. and Sir David Cairns). Donaldson L.J. 
presented the case as being a dispute between a finder and the 
occupier of land on which the chattel was found. Reviewing the law 
in this area, he concluded that an occupier who permitted some 
degree of public access to his land could only claim a better title than 
an “honest finder” in those cases where “the occupier’s intention 
to exercise control over anything which might be on the premises 
was manifest.” ° Satisfied that a manifest intention was absent in this 


1 (1722) 5 Stra. 505. 
2 [1982] 1 AI E.R. 834. 
3 At p. 840H. 
683 


684 THE MODERN LAW REVIEW [Vol. 45 


case, he agreed with the court below in holding Parker’s right superior 
to that of the Board. 

Donaldson L.J. begins with some candid views about the nature of 
the common law and judicial decision making. The starting point is 
a declaratory theory of law: “ As a matter of legal theory, the 
common law has a ready-made solution for every problem and it is 
only for the judges, as legal technicians, to find it.” But he recognises 
at once that “ the reality is somewhat different.” Often we encounter 
situations (such as the present one involving “ the conflicting rights 
of finder and occupier ”) which have “ been considered by various 
courts in the past,” but where “none of their decisions binds this 
court.” Here the Court of Appeal has the right and the duty “ to 
extend and adapt the common law in the light of established principles 
and the current needs of the community.” In carrying out this res- 
ponsibility, the court does not “ start with a clean sheet ” even where 
there are no binding authorities but should “ draw from the experience 
of the past as revealed by the previous decisions of the courts.” 4 
This interesting conceptual montage would under any circumstances 
have deserved careful analysis, but will no doubt attract special atten- 
tion from legal theorists for the light which it throws upon how the 
new Master of the Rolls perceives and explains judicial activity. 

These remarks about legal theory are followed by a review of 
previous authorities and the formulation of some general principles 
which he sees as applicable in this area of the law. His approach to 
the authorities rests upon criteria of selection which inevitably hamper 
his attempt to formulate general principles for the future. Donaldson 
L.J. begins by characterising the case before him as a dispute between 
“ finder ” and “ occupier ” and thereafter (with the important excep- 
tion of Armory v. Delamirie) 5 shows a strong reluctance to look for 
guidance on matters of principle to earlier authorities where these are 
not between “occupiers” and “finders.” Thus a number of cases 
are mentioned “in the interest of clearing the ground ” but are dis- 
posed of briefly as “when analysed, they do not really bear on 
the instant problem.” Thus, Re Cohen * “ was not a finding case at 
all”; Johnson v. Pickering’ “ again is not a finding case.” Similarly, 
Moffatt v. Kazana* and Hannah v. Peel? are dismissed after cursory 
inspection on the ground that they were not disputes between occupiers 
and finders.*° Further, he shows a curious wariness towards auth- 
orities which do not yield a “‘ result ” in which the finder wins. Thus, 
even though South Staffordshire Water Co. v. Sharman * was a 





4 At p. 836C-D. 5 See p. 686 below. 
6 [1953] 1 All E.R. 378. 7 [1907] 2 K.B. 437. 
8 [1968] 3 All E.R. 271. ° [1945] 2 All E.R. 288. 


10 Yet both cases appear to tum upon principles which go to the very root of 
the way in which disputes over title are treated in English law; and a serious analysis 
of why and how the plaintiff was successful in each of these cases would have helped 
Donaldson L.J. considerably towards formulating some general principles to guide 
the courts in this area. 

11 [1896] 2 Q.B. 44. 
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dispute between finders and occupiers, he goes to considerable lengths 
to distance himself from that case,? and remains cautious towards 
the statements of principle of Lord Russell C.J. although these are 
virtually identical with his own subsequeit formulation. Donaldson 
L.J.’s insistence upon drawing for principle only upon authorities 
which immediately fit the category into which the instant case has 
been put, and in which the desired “result” has been achieved, may 
well be characteristic of the way in which English judges go about 
their business; but it almost inevitably frustrates Donaldson L.J.’s 
unconcealed ambition to formulate some principles indicating the 
general way in which priority among different categories of claimants 
to chattels might be ordered. This problem is compounded by the 
fact that the review of authorities contains rather little that could 
pass for conventional legal analysis. Much of the review consists of 
lengthy quotations from earlier judgments, with minimal attempts at 
discussion and synthesis. ` 

When we arrive at the formulation of principle, a perplexing feature 
is an apparent discontinuity between this and the preceding review 
of authority. In part this is due to the characteristics of the judgment 
already referred to; there is a sense throughout that he is trying to 
“ match ” facts and outcomes rather than arrive at principles. But 
it is also due to the fact that some of the cases upon which Donaldson 
L.J. clearly relies heavily are not submitted to overt analysis at all. 
For example, he quotes at length from the judgment of O’Sullivan 
J.A. in Kowal v. Ellis,* a decision of the Manitoba Court of ‘Appeal, 
without making any explicit comment on it at all. It is clear from the 
principles that Donaldson L.J. subsequently formulates that this judg- 
ment was in line with his thinking; but there is no attempt to link it 
directly with his own formulation.'® There is thus no feeling of the 
principles he constructs growing out of the authorities he considers.** 


12 “ Sharman’s case itself is readily distinguishable, either on the ground that the 
rings were in the mud and thus part of the realty, or on the ground that the finders 
were employed by the plaintiff to remove the mud ” (at p. 839J). It should be noted 
that neither of these grounds appears to have been seen as crucial by Lord Russell C.J. 
himsel, and the question of finding in the course of employment was not dealt with 
at . 

13 See p. 840H. 

14 [1977] 76 D.L.R. (3d) 546. : 

15 Jt is interesting that this surface discontinuity is confidently ignored by the 
reporter who in the headnote describes Kowal v. Ellis as ‘ applied” (at p. 834G). 
Bridges. v. Hawkesworth is similarly treated as applied by the reporter although again 
Donaldson L.J.’s approval is largely implicit, ‘indicated by a long quotation from 
Patteson J. and the back-handed compliment that a broad interpretation of Lord 
Russell C.J.’s remarks in Sharman could not be approved ‘ without overruling 
Bridges v. Hawkesworth ” (at p. 840H). 

16 Given the absence of conclusive judicial authority, it is curious that Donald- 
son L.J. apparently disregarded the considerable body of legal scholarship which has 
developed in this area over the years. He notes the fact that “ the academics have 
been debating this problem for years,” but there is no evidence that he looked to 
this source for help (apart from some terse references to Pollock and Wright’s 
Possession in the Common Law). This is a sad omission in an appellate court which 
finds itself short of authority and perhaps a surprising one as the views of the late 
Professor Goodhart are available in this area: see his celebrated essay “‘ Three Cases 
on Possession ” (1929) 3 C.L.J. 195. ' 
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The impression of dislocation is reinforced as a few words about - 
legal theory and judical policy are interposed between the review of 
autberity and the formulation of principle. Moving abruptly and 
without comment from a lengthy quotation of O’Sullivan J.A.’s judg- 
ment in Kowal v. Ellis, he reiterates his view that the common law ` 
“is usually sufficiently flexible to take account of the changing needs 
of a continually changing society,” Y and then comments that if 
“finders had no prospect of any reward, they would be tempted to 
pass by without taking any action or to become concealed keepers 
of articles which they found.” 1° With that he moves to his formulation 
of principle. This break is crucial; the very shift to the levels of theory 
and policy isolates the statement of principle from the foregoing 
review, while the substance of what he says represents an explicit 
claim to freedom from previous authority. 

Donaldson L.J. then formulates some “‘ general principles or rules 
of law.” These take the form of five propositions relating to finders 
and four more concerning occupiers.?® Jt must be said immediately 
that the statements of principle obscure rather than reveal the nature 
of title under English law, and fail to identify an adequate formula 
for dealing with disputes over title in future. At the root of the 
difficulty is Donaldson L.J.’s insistence upon treating Armory v. 
Delamirie as the locus classicus,” and so according analytical priority 
to the “ rightful owner” and the “ finder,” while at the same time 
characterising the dispute before him as one between an “‘ occupier ” 
and a “finder.” The judgment- never really recovers from this pre- 
liminary confusion, which is carried over into the formulation of 
principle. The problem could have been avoided if some basic features 
of the way title is treated in English law had been explicity recognised 
and given emphasis. 

First, title is relative in the sense that when a dispute arises the 
priorities of the parties to the case in hand are adjudicated, while the 
positions of other potential claimants remain in the background. For 
example, X a finder is not precluded from recovering the full value 
of a chattel which is taken by Y while in X’s possession, even though 
unidentified holders of earlier titles presumably exist; while the pos- 
sibility remains that X will have to defend himself when one of those 
holders turns up in future. Even following the Torts (interference with 
Goods) Act 1977, disputes over title remain contests between available 
claimants rather than inquiries after the identity of a “rightful 
owner ”; the outcome depends upon who happens to show up in 
court. Secondly, claims to title are generally founded on possession. 
So the basis of claim in a given case will be an earlier possession, 
founding a continuing right to possession which has not been super- 


17 At p. 842H. 
18 At p. 842). 
19 At p. 843A-G. 
20 At p. 836G-J.: 
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ceded as a result of abandonment, gift or sale. This is commonly so 
even in the case of the “ rightful owner ” whose means of establishing 
his title are no different from those of subsequent claimants such as 
“ occupiers ” and “ finders.” ** Thirdly, although some passages in 
Donaldson L.J.’s judgment suggest that he might not accept this 
principle, the manner in which an earlier possession has been acquired 
can be of no concern to the latecomer. If I can show. an earlier pos- 
session, the fact that it was acquired by stealing or by trespass, for 
example, cannot help the later claimant unless he can identify some- 
one with an earlier title still and persuade that person to come to 
court.?? 

When title is looked at in this way the limitations upon Pratt CJ.’s__ 
formulation in Armory v. Delamirie become obvious. That authority 
must be seen as upholding the right of the finder against later comers 
who could not muster the support of an earlier title, and can only 
properly be invoked in such cases. In disputes between finders and 
later claimants we must recognise that there may be a whole string 
of earlier titles stretching from a “ rightful owner ” to the finder.** 

If Donaldson L.J. had kept these propositions in mind, several 
difficulties and obscurities in his formulation of principle could have 
been avoided. For example, it is not at all clear what he means when 
he states that “the finder of a chattel acquires no rights over it 
unless . . . it has been abandoned or lost.” *4 Surely the finder has a 
good title against a subsequent claimant to the chattel irrespective of 
what had happened to it before he took possession? Or has Donaldson 
L.J. got in mind the finder’s position against earlier claimants in his 
formulation? This first proposition is simply obscure. 

There are similar difficulties with Donaldson L.J.’s second proposi- 
tion to the effect that a finder of a chattel “ acquires very limited 
rights over it if he takes . . . with dishonest intent or in the course of 
trespassing.” ** This is terribly vague and follows a rambling and 
inconclusive discussion of the problems of trespass and dishonest 
intent at an earlier stage in the judgment.?* He patently does not 
want trespassers and dishonest takers to have any title, struggles for 





21 In Moffatt v. Kazana, for example, old Mr. Russell’s priority was established 
by evidence to the effect that the tin box and the notes had been in his possession 
at earlier dates; the son-in-law had seen him remove them from their hiding place, 
and others gave evidence that they had seen the box between Mr. and Mrs. Russell 
on the seat of the van on the occasion of an earlier move ([1968] 3 All E.R. 271, 
272C-H). There is no special way in which “ rightful ownership ” is established as 
against lesser forms of title.: j 

22 There is a lack of English authority on this point, but see Bird v. Fort Frances 
[1949] 2 D.L.R. 791. ` 

23 The occupier of land on which a chattel is found is obviously one of these, but 
there are clearly others: A may lend his watch to B who loses it on C’s land, where 
it is subsequently found by D. D can still succeed against E, who takes the watch 
from him, even though he might well have failed against A, B or C had they been 
parties to the action. 

24 See p. 843A. 

25 See p. 843B. 

26 See p. 837A-G. 
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a mode of analysis which will prevent this, then reluctantly concedes 
that as against a subsequent taker “‘ he probably has some title, albeit 
a frail one because of the need to avoid a free-for-all. This seems 
to be the law in Ontario, Canada (see Bird v. Fort Frances [1949] 
2 D.L.R. 791).” *7 Surely, all this difficulty is unnecessary if we keep 
in view the ideas that title is relative and based on possession. As 
against those with an earlier possession, the dishonest finder will fail 
anyway. So far as those claiming title on the basis of a possession 
later in time than that of the finder are concerned, it is difficult to 
see how dishonest intent or acquisition in the process of trespass on 
the part of the finder can affect priority; the finder’s earlier possession 
gets him by until he is faced with a claim based on some title earlier 
than his own. The problem certainly cannot be resolved in the way 
Donaldson L.J. hints at in the following passage **: 


“Wrongdoers should not benefit from their wrongdoing. This 
requirement would be met if the trespassing finder acquired no 
rights. That would, however, produce the free-for-all situation to 
which I have already referred, in that anyone could take the 
article from the trespassing finder. Accordingly, the common 
law has been obliged to give rights to someone else, the owner 
ex hypothesi being unknown. The obvious candidate is the 
occupier of the property on which the finder was trespassing.” 


It is in the absence of the occupier and other potential claimants with 
earlier titles that this question has to be resolved. Where we can 
identify some earlier claimant who is prepared to come forward, the 
predicament of upholding the claim of a dishonest finder against a 
‘latecomer does not arise. We are at once in difficulties if we try to 
distinguish, as Donaldson L.J. does, between “a full finder’s rights ” 
and some lesser finder’s interest. The relative position of the finder 
in the hierarchy of titles to a given chattel will depend upon the 
number of earlier titles which subsist and are invoked. 

Despite these qualifications, the mode of dealing with the dispute 
which Donaldson L.J. chose was certainly open to him, even if he 
had regarded the matter as settled in earlier authorities. His view that ' 
the claim of the British Airways Board would need to be based on 
“a manifest intention to exercise control over the lounge and all 
things which might be in it,” *° if they were to succeed, finds direct 
support in Lord Russell C.J.’s statement of principle in South Stafford- 
shire Water Co. v. Sharman, despite Donaldson L.J.’s wariness of 
this authority. 

On a practical level, however, the decision is unsatisfactory on 
account of a wide area of uncertainty which it leaves (despite 
Donaldson L.J.’s conscious effort to generalise with the future in 
mind) as between occupiers and finders. This uncertainty appears 





27 See p. 837G. 
28 See p. 837B. 
29 See p. 844A. 
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greatest where some degree of public access is permitted. Under such 
circumstances when will a “ manifest intention ” be found, and what 
has to be done to signal it? Donaldson L.J. recognised this difficulty, 
noting that different factual circumstances might be ranged along a 
spectrum. Under some circumstances “‘ the intention of the occupier 
to assert control over articles lost on his premises speaks for itself.” *° 
So the bank manager who allows restricted access to his vault would 
not need to tell visitors that he intends to assert control over any 
jewellery that may be found lying about. At the other end of the 
scale would be the park to which members of the public have un- 
restricted access during daylight hours. In between these two extremes 
Donaldson L.J. saw “ the forecourts of petrol filling stations, unfenced 
front gardens of private houses, the public parts of shops and super- 
markets as part of an almost infinite variety of land, premises and 
circumstances.” * It seems therefore, that occupiers of premises who 
allow a degree of public access will have to make some explicit sign 
if they wish to secure title to chattels found on their premises and 
subsequently unclaimed. Presumably, the Board and other occupiers 
in the same position will now post notices of their intention. There 
remain those cases where the public is excluded but individual visitors 
are permitted to enter land from time to time, as will be so with most 
residential premises. It is implicit in Donaldson L.J.’s approach that 
the fences and doors which normally restrict access to such land will 
in themselves signal the necessary intention, leaving the occupier with 
a better title than his visitor to some hitherto unnoticed chattel; but 
the point is not expressly dealt with.*? 

Overall, the decision in Parker v. British Airways Board represents 
a considerable shift in direction. However the respective spheres of 
application of Bridges v. Hawkesworth and South Staffordshire Water 
Co. v. Sharman may have appeared at the time the latter case was 
decided, recent commentators had generally anticipated a restricted 
application of Bridges v. Hawkesworth in future, if that decision 
was to survive at all, and a growing readiness to treat occupiers of 
land as being in possession of chattels found upon it. This was also 
the tenor of McNair J.’s judgment in City of London Corporation v. 
Appleyard.” Now the position is reversed and it is clear that the 
finder will succeed against the occupier in a significant, if uncertain, 
range of circumstances. 

SIMON ROBERTS * 





30 See p. 844C. 

31 See p. 844D-E. 

32 Eveleigh L.J. was of the view that “the occupier of a house will almost 
invariably possess any lost article on the premises.” See p. 845B. 

33 [1963] 1 W.L.R. 982. 

* Reader in Law, London School of Economics and Political Science. 
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THE NEGLIGENT CARRIER: THE BUYER’S SUCCESS 


IT is well known that some of the most entrenched doctrines of English 
contract law tend to inhibit, rather than promote, the smooth running 
_ of some types of commercial transaction. In export sales two doctrines 
are particularly inconvenient: the rule that a third party cannot sue 
or take the benefit of a contract, and the presumption that risk passes 
with property. It was found necessary to modify the former rule as 
long ago as 1855, in order to allow the indorsee of a bill of lading 
to sue the carrier directly in respect of damage caused to the goods. 
Unfortunately, section 1 of the Bills of Lading Act 1855, on its literal 
wording, appears to require the property in the goods to pass to the 
indorsee of the bill at the time of indorsement, and thereby to operate 
by reference to the complex rules as to when the property in the 
goods passes. Two recent cases represent further brave attempts 
to find ways round these difficulties. The solutions found have their 
problems however. 

Both cases involved the issue as to whether or not a buyer on c.i.f. 
terms, to whom the property in goods might not have passed, could sue 
the carriers for negligent damage to the goods. In The Elafi} the 
problem of the passing of the property arose out of the fact that the 
buyer’s entitlement was only to 6,000 metric tons of copra under four 
identical contracts, out of a supposed total cargo of 22,000. In The 
Irene’s Success? the problem was that the buyers were not holders of 
the bill of lading at the time the damage occurred, they could not 
therefore benefit from the Bills of Lading Act 1855. The buyers did 
not have.property in the goods, it would seem, because the intention 
of the parties was that property should not pass until transfer of the 
bill (as will generally be the case).* 

In both cases the buyers recovered damages. In The Elafi by the 
time the damage had occurred 16,000 of the 22,000 tons had been 
offloaded, leaving the buyers 6,000 tons plus some additional copra, 
‘5300 tons of which were sold to the buyer through an intermediary. 
Mustill J. applying Wait & James v. Midland Bank,‘ held that where 
the buyer had become entitled to the whole consignment, albeit under 
five separate contracts, the goods were sufficiently ascertained for the 
purposes of section 16 of the Act. Section 18, r. 5 (1) merely created a 
presumption that property did not pass until appropriation. In c.i.f. 
contracts the intention is usually that property passes on transfer of the 
shipping documents.® The buyer accordingly was able to sue the carrier 
in tort. 


1 Karlshamns Oljefabriker v. Eastport Navigation [1982] 1 All E.R. 208; [1981] 
2 Lloyd’s Rep. 679. 

2 Schiffahrt und Kohlen GmbH v. Chelsea Maritime Ltd. [1982] 1 All E.R.-218. 

3 See Sale of Goods Act 1979, s. 19; Biddell v. E. Clemens Horst [1911] 1 K.B. 
214, appro. [1912] A.C. 18; Stein, Forbes & Co. v. County Tailoring Co. (1916) 
86 L.J.K.B. 448. 

4 (1926) 21 Com.Cas. 172. 

5 See supra, note 3. 
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Clearly, the main significance of The Elafi is the broad interpretation 
given to section 16 in holding that its requirements are satisfied where’ 
a buyer becomes entitled to the whole of a consignment under parallel 
contracts (i.e. ascertainment by exhaustion has taken place). It was 
purely fortuitous that other parts of the cargo had been offloaded by 
the time the damage occurred. In The Irene’s Success, however, the 
buyers at the time had neither the bill of lading nor the property in 
the goods. The decision therefore that they were owed a duty of care 
by the carrier is of possibly wider application. 

In The Wear Breeze,® Roskill J. had held on similar facts-to those 
of The Irene’s Success that the consignor could not sue in negligence. 
Lloyd J., however, considered that in the light of developments in the 
law of negligence over the last’ 14 years, both in this country’ and 
abroad,* The Wear Breeze was ripe for reconsideration. Counsel for 
both parties agreed that the correct approach was to apply the prin- 
ciples laid down by Lord Wilberforce in Anns v. Merton London 
Borough Council.* Lord Wilberforce said that the position had now 
been reached where it was no longer necessary to bring the facts of a 
situation within those of previous situations in which a duty of care 
had beer held to exist. Rather, a two stage approach was to be adopted, 
by first asking whether as between the alleged wrongdoer and the 
injured party there was sufficient proximity so that in the reasonable 
contemplation of the former carelessness on his part may be likely to 
cause danger to the latter. If this question is answered affirmatively, 
a second question must be asked, as to whether there are any circum- 
stances which might negative or limit the scope of the duty, or the class 
of person to whom it is owed, or the damages recoverable. On the facts 
of the present case Lloyd J. had little difficulty in answering the first 
question in the affirmative, and the second in the negative. The result 
accords with the supposition that. the intention of the parties in a c.i.f. 
contract is that risk should pass on shipment.” The approach has the 
attraction that it might be used in other situations where the general 
rules create difficulties. For example, it might be used to enable an. 
f.o.b. seller who finds goods damaged after exercising his right of 
stoppage in transitu to sue the carrier directly. Clearly he cannot do so 
in contract, as the contract of carriage is between the buyer and the - 
carrier. Furthermore, under the law as presently understood, it is even 
doubtful if the f.0.b. seller who has neither possession nor property has 

‘an insurable interest.?1 Consequently, the possibility of suing in negli- 


eee eee L 

6 Margarine Union GmbH v. Cambay Prince Steamship Co. Lid., The Wear 
Breeze [1969] 1 Q.B. 219. . : 

7 He cited Home Office v. Dorset Yacht Co. Ltd. [1970] A.C. 1004; Spartan Steel 
& Alloys Ltd. v. Martin & Co. (Contractors) Ltd. [1975] Q.B. 27; Anns v. Merton 
London Borough Council [1978] A.C. 1004; Ross v. Caunters [1980] Ch. 297. 

8 Caltex Oil (Australia) Ltd. v. Dredge Willemstad (1976) 136 C.L.R. 529; Riviow 
Marine Ltd. v. Washington Iron Works (1972) 26 O.L.R. 559. r 

® [1978] A.C. 728, 751. > 

10 Manbre Saccharine Co. Ltd. v. Corn Products Co. Ltd. [1919] 1 K.B. 198. 

11 See Arnould, Law of Marine Insurance and Average (Stevens & Sons, London 
16th ed.), s. 369; Schmitthoff, The Export Trade (Stevens & Sons, 7th ed., 1980), 
p. 304. ; 
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gence where goods are found damaged after stoppage could be of 
importance. i 

The main difficulty with the approach was noted by Lloyd J. It 
might enable the plaintiff to sidestep the carrier’s rights and immunities 
conferred by the Hague-Visby Rules, which depend upon contract. 
Lloyd J. provided no answer for this problem. However, it is an 
important point, and really the only satisfactory answer to it is a 
frontal assault on the privity of contract rule. The Irene's Success 
resembles The Eurymedon™ to the extent that a court again had to 
go to considerable lengths to reach a commercially sensible result, at 
variance with the result produced by the general law of contract. A 
better approach would be simply to acknowledge that the law of 
contract is merely a general law with rule of thumb principles (which 
are not quite so bad as some critics suppose), but that specialised “ no 
go ” areas can be, and indeed need to be, carved out of it where it is 
clear that particular considerations apply. This has always been the 
case for example with bills of exchange and bankers documentary 
credits. The courts should not hesitate to promulgate special rules 
where discrete areas of commercial practice can be identified. 

The problem of the risk in unascertained goods raised by The Elafi 
is more difficult. Even if we were to take the desirable step of amending 
the Sale of Goods Act by abolishing the risk passing with property rule, 
this would still not solve the problem of buyers entitled to part only 
of a bulk cargo which either wholly or partly deteriorates in transit." 
In the first place it seems clear that a buyer in such a situation can 
have an insurable interest in the goods where the normal rule applies 
that in either c.i.f. or f.0.b. contracts risk passes on shipment.** Further- 
more, it may be that the seller can sue the carrier on the carriage 
contract, even though he himself has suffered no loss. The House of 
Lords in The Albazero** refused to overrule Dunlop v. Lambert **~ 
which had held. that in such a case the seller might recover substantial 
damages. Lord Diplock pointed out that there may be occasional cases 
in which the rule would provide a remedy where no other would be 
available to a person sustaining loss which under a rational legal 
system ought to be compensated by the person who has caused it.?’ 
Even though in such a case the consignor may be recovering for the 
benefit of those sustaining the actual loss,'* there would not seem to be 
any way in which they can compel him to take such action. 

If the consignor were to sue, at least the carrier might take shelter 


12 New Zealand Shipping Co. Ltd. v. A. M. Satterthwaite & Co. Ltd. [1975] 
A.C. 154. 

13 Nor the problem of what happens if the seller in such a case becomes insolvent 
before goods have been appropriated to the buyer’s contract—see Re Wait [1927] 
1 Ch. 606, criticised by Pollock ae 43 L.Q.R. 293. Under U.C.C.; s. 2-105 (4) the 
buyer becomes an owner in commo: 

14 See Inglis v. Stock (1885) 10 ‘A. C. 263 (an f.0.b. contac) a and Healy v. Howlett 
[1917] 1 K.B. 337. See generally Arnould, op. cit. ss. 366 and 3 

15 [1977] A.C. 774. 

16 (1839) 6 Cl. & F. 600. 

17 [1977] A.C. 774, 847. 

18 Ibid. at p. 847. 
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behind the contractual limitations provided by the Hague-Visby Rules. 
Again for this reason, it seems desirable that any remedy given to the 
buyers in these cases should be under the contract of carriage, rather 
than the law of negligence, and this means effectively that section 1 of 
the Bills of Lading Act 1855 needs to be interpréted broadly. Mustill J. 
in The Elafi suggested obiter that the Act might apply, though the 
property passed at a different time from the indorsement, provided 
the indorsement forms an essential link in the chain of events by which 
title is transferred.'® In Cremer v. General Carriers *° Kerr J. had been 
prepared to hold that a buyer’s right to claim damages was unaffected 
by the fact that they were not owners of any part of an individual 
bulk. In that case, however, the bulk was affected uniformly by the 
damage. If the loss is only partial, possibly buyers entitled to the whole 
of a bulk cargo under parallel contracts might sue. Certainly this would 
not stretch the approach to section 16 adopted in The Elafi too far. 
The practicality, however, is that unless the loss is total, only buyers 
actually receiving damaged goods will want to sue the carrier. It would 
seem not unreasonable to allow them to do so, even though the 
plaintiff has in effect been allotted: a procedure thought objectionable 
in Healey v. Howlett.” In that case, however, the contract contained 
no f.o.b. or c.i.f. term, nor any other term indicating that the goods 
travelled at the buyer’s risk.”” f 

Llewellyn described the c.i.f. contract as “ the only body of truly 
commercial sales law which operates almost entirely without the use 
of the concept of title.” ** As these two cases demonstrate, this view 
was too sanguine. 

Jonn ApAMs * ` 


SHOCK THERAPY: POLICY, PRINCIPLES AND TORT 


Tort is the paradigmatic law of the mixed society. The formulation 
and application of tort law represents society’s attempt to reduce 
accidents, to compensate for loss and to implement a particular 
pattern of wealth distribution; it is the battleground of social theory 
and reality.? It is an increasingly self-conscious device used by judges 


19 At p. 217. 20 [1974] 1 W.L.R. 341. 

21 [1917] 1 K.B. 337. ` 

22 Although Inglis v. Stock (1885) 10 App.Cas. 263 involved the issue as to 
whether or not an insurable interest existed, and in fact the underwriter was the same 
on both contracts, it is arguable that the crucial fact was the overriding intention 
that in an f.0.b. contract goods travel at the buyer’s risk. Colonial Insurance Co. of 
New Zealand v. Adelaide Marine Insurance Co. (1886) 12 App.Cas. 128; U.C.C., 
s. 2-319, Comm. 1. There is nothing in the case to suggest that had there been two 
underwriters, the outcome would have been different. 

23 1 N.Y. State Law Revision Commission 1954 Report 160-161 [1954]. The 
remark of course applied to the position under the Uniform Sales Act, which for 
these purposes is much the same as the Sale of Goods Act. 

* Senior Lecturer in Law, University of Kent. I would like to thank Prof. 
Schmitthoff for reading through this note, and for his helpful suggestions. 

1 G. Calabresi, “ Torts—the Law of a Mixed Society ” (1978) 56 Texas L.Rev. 519. 

2 W. Prosser, Law of Torts (4th ed., 1971), pp. 14-15. 
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to reconcile the demands of corrective justice within the constraints 
of distributive justice.* In McLoughlin v. O’Brian* the House of 
Lords, in resoundingly allowing recovery on a claim for negligently 
inflicted emotional distress by a person who was neither involved in 
nor witnessed an accident, offered some revealing insights into its 
. perception of the role to be played by policy and principle in 
adjudication of tort claims. 

The facts are as straightforward as they are tragic. Mrs. Mc- 
Loughlin’s family were out for a ride in the family car, while she 
stayed at home. Two miles from home the car was involved in a 
serious accident wth two lorries. Two hours later she was told of the 
accident and that one of her children was dying. On arrival at the 
hospital Mrs. McLoughlin found her family in varying stages of 
physical and emotional trauma. Her young son told her that her 
youngest daughter had died; her husband: was dazed and unable to 
talk; another daughter was badly injured and her elder son was in a 
delirious state. Happily, her husband and the other three children 
all recovered but the death of her youngest child and the crushing 
experience at the hospital left its mark. The lorry drivers admitted 
their negligence but their insurers contested liability for Mrs. Mc- 
Loughlin’s condition. Although she failed to recover in the two lower 
courts, the House of Lords unanimously upheld her appeal. This 
result is to be applauded and is surely beyond contention.* How- 
ever, the surprising facility with which the court reached its decision 
and the different modes of judicial argument employed deserve 
critical attention; the resolution of these contrasting and conflicting 
approaches holds profound implications for the law of tort. 

Recovery of damages for nervous shock has proved to be a con- 





3 For a lively and critical assessment of the debate between the economic analysts 
championed by R. Posner and G. Calabresi and the moralists represented by 
R. Epstein and G. Fletcher; see R. Rabin, Perspectives on Tort Law (1976) passim; 
I. Englard “The System Builders: A Critical Appraisal of Modern Tort Theory ” 
(1980) 9 J.Leg.Stud. 27; and P. Cane, “ Justice and Justifications for Tort Liability ” 
(1982) 2 Ox.J.Leg.Stud. 30. The wider jurisprudential implications are reviewed in two 
very important symposia featuring the major protagonists, see (1980) 9 J.Leg.Stud. 189 
and (1980) 8 Hofstra L.Rev. 485. 

4 [1982] 2 All E.R. 298, on appeal from [1981] 1 All E.R. 819. 

5 Her condition was described as severe shock, organic depression and a change 
of personality. Her symptoms included headaches, coughs, deep depression and 
wearying fatigue. These have persisted since the accident in October 1973. 

€ This result is justified on all theoretical positions reviewed in Rabin, supra, 
note 3. See also, Abel ‘‘ A Critique of Tort Law ” (1981) 8 B.J.L.S. 199. The trend 
towards broader recovery in the U.S.A. is illustrated by Barnhill v. Davies, 300 N.W. 
2d 104 (Iowa, 1981); Sinn v. Burd, 486 Pa. 146; 404 A. 2d 672 (1979). As Landes 
and Posner have put it, “ Such distress is a real social cost. Courts formerly were 
inhibited about granting recovery. . . . The growth of our knowledge of emotional 
illness . . . has, by lowering the costs of establishing these facts, increased the net 
social benefit of allowing damages to be awarded in such cases ” (1981) 15 Ga.L.Rev. 
851, 917-918. That the advance of medical knowledge and more sympathetic aware- 
ness of this by lawyers play an important part in the compensation of such cases is 
discussed by Lord Bridge; see, supra, note 4 at pp. 312-313. 
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tinuing source of problems for the common Jaw.’ Most commentators 

‘were convinced that whatever the situation ought to be, there was no 

recovery in English law in such circumstances as Mrs. McLoughlin’s. 

Yet, by their different routes, all five judges agreed that existing 

law would accommodate her claim.® This in itself illustrates the fact 

that tort law is constantly evolving and changing; it is protean and 

dynamic, not static and ossified. Like the Clapham omnibus, tort | 
law moves on and the task for the judges is to map out its route. 

The present decision offers some signposts. 

There is a marked disagreement between the judges over whether 
adjudication is exclusively a principled exercise or whether resort is 
to be made to policy considerations.” Four of the judges accept the 
need to address openly considerations of public policy. Lord Scarman 
alone is adamant that common law adjudication is solely a question 
of principle and that considerations of policy, while important, are 
for the legislature *°: f 


“|. if principle inexorably requires a decision which entails a 
degree of policy risk, the court’s function is to adjudicate 
according to principle, leaving policy curtailment to the judg- 
ment of Parliament. Here lies the true role of the two law- 
making institutions in our constitution. By concentrating on 
principle the judges can keep the common law alive, flexible and 
consistent, and keep the legal system clear of policy problems 
which neither they, nor the forensic process which it is their duty 


i OO OO were 

7 See, e.g. Clerk & Lindsell on the Law of Torts (15th ed., 1982), §§ 10.15-10.18. 
Ever since the Privy Council first denied a claim for nervous shock in Victoria Rly. 
Comrs. v. Coultas (1888) 13 App.Cas. 222 the trend towards allowing recovery has 
been steady; Dulieu v. White & Sons [1901] 2 K.B. 669 (fear of immediate personal 
safety); Hambrook v. Stokes Bros. [1925] 1 K.B. 141 (direct perception of danger 
to family); Currie v. Wardrop, 1927 S.C. 538 (fiancée); Dooley v. Cammell Laird & 
Co. [1951] 1 Lloyd’s Rep. 271 (workmate); Boardman v. Sanderson [1964] 1 
W.LR. 1317 (presence at immediate aftermath of accident); and Chadwick v. B.R.B. 
[1967] 1 W.L.R. 912 (“ rescuer ” unrelated to victims). The reception accorded to 
the Court of Appeal’s decision in McLoughlin was varied and illustrated the con- 
fusion among commentators over the proper basis of recovery for nervous shock; see 
Salmond and Heuston on the Law of Torts (18th ed., 1981), p. 200 and Clerk & 
Lindsell, op. cit. at § 10.18. 

8 Some of the judges spoke of a “logical extension” to recompense Mrs. 
McLoughlin. While the speeches have taken the opportunity to hammer some nails 
into the coffin of immunity from suit for emotional distress, they have left a dis- 
appointingly broad penumbral region within which the ghosts of controversy may yet 
return. For example, Lord Wilberforce says that the proximity to the accident “ must 
be close in both time and space ”; see supra, note 4 at p. 304. Does this mean that a 
spouse who is working away from home, in another town or country, may not 
recover? Can an unrelated co-habitee such as a flatmate, succeed in an action? And 
how must the news be received? The march of mass communication will provide 
litigious issues in abundance; see Lord Bridge, ibid. at pp. 319-320, and, infra, 
note 19. 

9 This disagreement is not confined to tort adjudication but pervades the judicial 
process. For an introduction to some of the more sophisticated jurisprudential 
literature on the validity of the resort to policy considerations, see R. Dworkin, 
Taking Rights Seriously (1979 ed.), pp. 22-28, 71-80 and 90-100; K. Greenawalt, 
“ Policy, Rights and Judicial Decision (1977) 11 Ga.L.Rev. 991; and J. Umana, 
“ Dworkin’s ‘ Rights Thesis ’ ” (1976) 74 Mich.L.Rev. 1167. 

10 See D. Kennedy, “ Legal Formality ” (1973) 2 J.Leg.Stud. 351. For a full judicial 
affirmation of this separation of constitutional powers, see Black-Clawson Int. Ltd. v. 
Papierwerke Waldhof-Aschaffenburgh [1975] A.C. 591. 
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to operate, are equipped to resolve. If principle leads to results 
which are thought to be socially unacceptable, Parliament can 
legislate to draw a line or map out a new path.” = 


Even among those judges who recognise the legitimacy and con- 
stitutional propriety of the resort to policy as an inescapable dimen- 
sion of the judicial task, there is confusion over the precise scope 
and character of this resort.’? Lords Wilberforce and Edmund- 
Davies sanction the two-stage approach to the imposition of negli- 
gence liability articulated by Lord Wilberforce in Anns. While 
they maintain that the main determinant of liability is “reasonable 
foreseeability,” they do not accept that liability must attach simply 
because a situation falls within the logical parameters of that doc- 
trine. Considerations of policy must be relevant to the extent of its 
application; “ foreseeability must be accompanied and limited by the 
law’s judgment as to persons who ought, according to its standards 
of value or justice to have been in contemplation. . . . Foreseeability 
does not of itself; and automatically, lead to a duty of care.” 14 It is 
precisely those considerations of social, economic and financial policy, 
which Lord Scarman would .feel obliged to‘ignore,’® which inform 
the choices which Lords Wilberforce and Edmund-Davies suggest 
that the courts must make.’* Furthermore, Lord Wilberforce con- 
cedes, albeit somewhat enigmatically, that the test of reasonable 
foreseeability is itself grounded in policy considerations. Accord- 
ingly, it would seem that he envisages “ primary ” policy considera- 
tions which support this test, and “ secondary ” policy considerations 
which override the general policy in particular circumstances and 
lead to the exclusion or restriction of liability.” 

While Lord Bridge recognises that the decision as to where the 
limits of liability lie is a matter of policy, he does not believe that 
a dual weighing of policy factors is appropriate or desirable. Unlike 
Lord Scarman, he does not believe that the genesis of “reasonable 
foreseeability”’ is to be found in principles alone. Yet, like Lord 
Scarman, he does hold that an untrammelled application of that test 





11 Supra, note 4 at p. 310. Not only is Lord Scarman’s characterisation of policy 
as a non-justiciable matter difficult to defend in itself, his reliance on policy argu- 
ments to resolve earlier cases is, to say the least, baffling; see, for instance, D. v. 
N.S.P.C.C. [1978] A.C. 171, 193-200. For a clear exposure of the limits of legislative 
response to common law pleas, see G. Calabresi, A Common Law for the Age of 
Statutes (1982). 

12 Lord Russell excuses himself from this debate with the apology that “ I would 
not shrink from regarding in an appropriate case policy as something which may 
feature in a judicial decision ”; see supra, note 4 at p. 310. It is not clear whether 
this is “ an appropriate case ” nor what role policy would play when “ featuring ” 
in the judgment. 

13 Anns V. Merton London Borough [1978] A.C. 728, 751-752. 

14 Supra, note 4 at p. 303, per Lord Wilberforce. 

15 Ibid. at p. 311. 

16 Ibid. at pp. 303-304 and 307-309, per Lord Wilberforce, Lord Edmund-Davies 
respectively. 

17 Ibid. at pp. 303-305 and see Anns, supra, note 13, and Lord Simon in Arenson 
v. Casson (etc.) [1977] A.C. 405, 419. 

18 Ibid. at p. 313. 
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disposes of the case. This means, presumably, that Lord Bridge 
would be committed to a wider and more generous range of com- 

pensation than Lords Wilberforce and Edmund-Davies.*° 
This disagreement over the correct approach to-judicial decision- 
making in tort is not merely a formal and academic dispute. Fore- 
seeability is nothing more than an accommodating screen behind 
which the real social drama is played out.?® Adherence to a particular 
approach to adjudication has a direct and substantive impact on the 
content of tort law and the resolution of individual disputes.?* As 
Bruce Ackerman has noted, “philosophy decides cases; and hard 
philosophy at that.” °? In the most general terms, subscription to a 
mode of adjudication, “ principled” or “ policy-based,” implies the 
acceptance, albeit . unconsciously, of a discrete vision of social 
justice.** The path of the “ policy-based” judge is paved with utili- 
tarian flagging, which measures any decision by its contribution to 
the aggregate benefit of society. The “ principled ” judge is commit- 
ted to a rights-based philosophy in which individual claims take 
precedence over considerations of social welfare. Over the long haul, 
the judicial disciples of Lords Wilberforce and Scarman, left to their 
own adjudicative devices, would construct and implement very 
different programmes of accident compensation. The philosophic 
bases of adjudication are not simply grist for the academic mill; 
they have a real and decisive impact on the Mrs. McLoughlins of 
this world. 
ALLAN C. HUTCHINSON * 
DEREK MORGAN * 


WRONGFUL LIFE 


THE Law Commission in 1974: and the Pearson Commission in 
1978? both rejected a cause of action for “wrongful life,” ie. an 
action by a child for damages for having been born. These recom- 
mendations have recently been endorsed by the Court of Appeal in 
McKay v. Essex A.H.A.® 


19 Ibid. at pp. 319-320, per Lord Bridge, the “ hotel fire ” and “ unrelated victim ” 
examples. See also supra, note 8. 

20 J. Fleming, Law of Torts (Sth ed., 1977), p. 154. 

21 See D. Kennedy “ Form and Substance in Private Law Adjudication ” (1976) 
89 Harv.L.Rev. 1685. 

22 B. Ackerman, Private Property and the Constitution (19717), p. 5. 

23 See Cane, supra, note 3. The decision of Stephenson L.J. in the Court of 
Appeal is closer to that of Lords Wilberforce and Edmund-Davies than is apparent. 
For these two judges, Stephenson L.J. used the right equation, but simply got his 
sums wrong. For Lord Bridge, the equation was broadly correct, but the variables 
were in the wrong place. Lord Scarman is involved in a very different discipline 
than that of Stephenson L.J. and his fellow Lords of Appeal. 

* Lecturers in Law, University of Newcastle. 

1 Law Commission Report on Injuries to Unborn Children, Cmnd. 5709 (1974), 
paras. 85-91. 

2 Royal Commission on Civil Liability and Compensation for Personal Injury, 
Cmnd. 7054-1 (1978), paras. 1485-1486. 

3 [1982] 2 W.L.R. 890. 
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The child-plaintiff was born with various disabilities, including 
deafness and partial blindness, as a result of her mother contracting 
rubella during pregnancy. Both the child’s and mother’s claims alleged, 
inter alia, negligent failure to diagnose the infection and to advise of 
the risk of fetal abnormality. The mother further alleged that, with 
this information, she would have had the pregnancy terminated 
under section 1 (1) (b) of the Abortion Act 1967. Thus the basis of 
the child’s claim was that the defendants’ negligence prevented an 
abortion and caused her birth. The Court of Appeal unanimously 
held that this disclosed no reasonable cause of action.‘ 

Although this was a case of first impression in this country, the 
court’s rejection of the wrongful claim was predictable. The issue 
could have been determined by the Congenital Disabilities (Civil 
Liability) Act 1976, which replaced the common law relating to 
damages for pre-natal injuries. Under section 1 (2) (b), a cause of 
action accrues, inter alia, if the mother is affected during pregnancy 
so that the child is born “with disabilities which would not other- 
wise have been present.” The Law Commission’s intention in suggest- 
ing this phrase was to preclude an action for wrongful life under the 
Act. The plaintiff’s counsel submitted in McKay, that the section’s 
ambiguous wording fails to achieve this. If the mother’s pregnancy 
had been terminated, the child’s disabilities “ would not have been 
present.” The Court. of Appeal unanimously concluded that section 
1 (2) (b) applied where, but for the defendant’s negligence, the child 
would have been born healthy, and not, would not have been born 
at all: 

Despite this finding, the court considered the wrongful life issue at 
common law. It referred to American decisions, all but one of which 
rejected the wrongful life claim, and noted that the issue had not 
been litigated in any Commonwealth country. This was incorrect. In 
1978 the Quebec Superior Court in Cataford v. Moreau rejected a 
wrongful life claim brought by a child born as a result of a negli- 
gently performed sterilisation operation and commented that: 


“Tt is clearly impossible to compare the situation of the infant 
after his birth with the situation in which he would have been 
in [sic] if he were not born. Merely to state the problem shows 
jits_illogicality; by what perversion of the spirit may one arrive 
at qualifying as damage the inestimable gift of life? ” * 


The Court of Appeal’s reasons correspond exactly with those of 
the American courts. First, no duty was owed by the doctor to the 
unborn child to perform an abortion operation. Secondly, a cause of 
action for wrongful life would undermine the sanctity of human life © 
and be contrary to public policy. Stephenson L.J. considered that € 


4 Griffiths L.J. agreed that there is no cause of action for “ wrongful life” but 
dissented on another aspect and dismissed the appeal.’ 

5 (1978) 114 D.L.R. (3d) 585, 596. ; 

6 [1982] 2 W.L.R. 890, 902; see also ibid. per Ackner L.J. at p. 909. 
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“ To impose such a duty towards the child would, in;my opinion, 
make a further inroad on the sanctity of human life which 
would be contrary to public policy. It would mean regarding 
the life of a handicapped child as not only less valuable than 
the life of a normal child, but so much less valuable that it was 
not worth preserving .. .” i 


The third and strongest reason involves assessment of damages. 
The traditional function of tort damages requires in this context, a 
comparison of the child’s present existence with “non-existence.” 
This comparison was considered impossible. Stephenson L.J. ex- 
pressed the problem thus: 


“Even if a court were competent to decide between the conflict- 
ing views of theologians and philosophers and to assume an 
‘after life’ or non-existence as the basis for the comparison, | 
how can a judge put a value on the one or the other, compare 
either alternative with the injured child’s life in this world and 
determine that the child has lost anything, without the means of 
knowing what, if anything, it has gained? 7 


A significant aspect of McKay is the court’s interpretation of the 
recent Court of Appeal decision in Re B. (A Minor) (Wardship: 
Medical Treatment),? which, it was argued, indicated that a court 
might be willing and competent to compare “non-existence”’ with 
severely disabled life. In rejecting this submission, the court in McKay 
noted that Re B. involved an urgent application and extempore 
judgments of a vacation Court of Appeal. Templeman L.J.’s judg- 
ment in Re B. appears to suggest that disabilities could be so severe 
and intolerable as to make it contrary to a child’s best interests to pro- 
long life. However, Ackner L.J. in McKay considered that Temple- 
man L.J. simply conceded this for the purpose of argument and 
provided no support for the claim in McKay."° 

The only successful wrongful life decision was given in 1980 by 
the California Court of Appeal in Curlender v. Bio-Science Lab- . 
oratories. Curlender did not really address the difficult issue of 
comparing existence with non-existence, and indeed counsel for the 
plaintiff in McKay chose not to rely on the reasoning of the court. 
Curlender also suggested that a child might have a cause of action 
against its mother for having an abortion, an issue on which the 
court in McKay expressed concern,’* but this aspect of the for- 
mer decision has now been reversed by the California legislature.'* 


7 Ibid. at pp. 902-903; see also ibid. per Ackner and Griffiths L.JJ. at pp. 910, 913. 

8 [1981] 1 W.L.R. 1421. 

9 See ibid. at pp. 1424. 

10 [1982] 2 W.L.R. 890, 909. See also ibid. per Stephenson L.J. at pp. 901-902. 

11 165 Cal.Rptr. 477 (1980). For an extensive commentary on this decision see 
Note, “A Preference for Non-existence: Wrongful Life and a Proposed Tort of 
Genetic Malpractice ” (1982) 55 So.Calif.L.Rev. 477. ; k 

12 [1982] 2 W.L.R. 890, 904. Such an action would certainly fail in view of 
s. 1 (1) of the Congenital Disabilities (Civil Liability) Act 1976. 

13 1981 California Statutes, ch. 331. The original Bill, if enacted, would have 
completely abrogated the cause of action for wrongful life. 


J 
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The decision in Curlender has been rejected in all the subsequent 
American cases * with the sole exception of the recent decision of 
the Pennsylvania Supreme Court in Speck v. Finegold. The court 
in McKay referred to an earlier decision in this case, but was un- 
aware that judgment of the State Supreme Court had been given only 
six weeks prior to its own judgment. The six justices of the Supreme 
Court were evenly divided on the issue of whether a cause of action 
should’ exist for wrongful life. 

The real significance of McKay lies not in its conclusion that no 
cause of action exists for wrongful life, which could easily have been 
predicted in view of the Congenital Disabilities (Civil Liability) Act 
1976 and approximately thirty American decisions, uniformly rejecting 
such a claim. Rather, its significance lies in the implied support for 
the claim for “ wrongful birth,” i.e. an action brought by the parents 
of the child. Although the point was conceded simply for the purpose 
of argument, the judgments in McKay imply that the mother in 
McKay would succeed if her allegations of fact were established. 
Stephenson L.J.’s comment was: “ The importance of this cause of 
action to this child is somewhat reduced by the existence of . . . the 
mother’s [claim], which, if successful, will give [the child] some 
compensation in money or in care.” 1° 

The recognition of a wrongful birth claim significantly reduces the 
need for a wrongful life action and avoids leaving a handicapped 
child without compensation, provided the mother receives adequate 
and reasonable compensation. Although a wrongful birth action has 
recently been recognised in this country in Sciuriaga V. Powell," it is 
uncertain whether the mother can receive damages for the cost of 
raising the child. There are indications in Sciuriaga that such a claim 
might be contrary to public policy.** It remains to be seen how 
damages in McKay will be quantified if the mother’s action is suc- 
cessful. The court may follow American decisions which award 
damages only for the additional cost of raising a handicapped child 
as opposed to a healthy child. However, while this may represent 
adequate indirect compensation to the child, it fails to provide 
adequate compensation for the parents. The mother has been deprived 

_ of an opportunity for an abortion, and has to bear the considerable 
cost of raising the child in addition to the expense attributable to its 
disabilities. It is submitted that she should be compensated for the 
ordinary costs of raising a healthy child plus any extra cost, such as 


14 See Phillips v. United States, 508 F.Supp. 537 (U.S. Dist.Ct., S.C. 1980); White 
v. United States, 510 F.Supp. 146 (U.S. Dist.Ct., Ga. 1981); Turpin v. Sortini, 174 
Cal.Rptr. 128 (Cal.App., 1981); Moores v. Lucas, 405 So. 2d 1022 (Fla.App., 1981); 
\Eisbrenner v. Stanley, 308 N.W. 2d 209 (Mich.App. 1981). 

15 439 A. 2d 110 (1981). 

16 [1982] 2 W.L.R. 890, 899. 

17 Unreported, Queen’s Bench Division, May 18, 1979, Transcript No. 1978/N.J. 
262—see Robertson (1981) 44 M.L.R. 215. 

18 Unreported, Court of Appeal Transcript No. 1980/597 at p. 21—see Robertson, 
ibid. at p. 219. 
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for medical treatment, involved in raising a: severely handicapped 
child. 
GERALD ROBERTSON * 


FAMILY MATTERS IN THE CourT OF APPEAL 


THE pressure of work in the Court of Appeal in family law appeals 
appears to be heavy, if recent cases can be taken as evidence. There 
was considerable confusion over the principle of “clean break” 
which now appears to have been resolved. Local Authority resolu- 
tion under section 3 of the Child Care Act 1980 generated a series 
of muddled judgments.” Now. we have contradictory interpretations 
of the Domestic Violence and Matrimonial Proceedings Act 1976, 
not for the first time.” 

The issue in Myers v. Myers * ad Samson V. Samson * concerned 
the test to be applied in deciding whether to grant an exclusion order 
under the Act. The choice presented by these cases is between the 
test of whether the conduct of one spouse justifies the other in leav- 
ing the home and receiving the protection of the court on return 
(Myers), and the test of whether the welfare of children requires the 
exclusion of one parent (Samson). At its most general the choice is 
between retrospective regard to the conduct of spouses, or prospective 
looking to the needs of children. 

It might have been assumed that, since the direction of family law 
in recent years has been away from questions of past conduct of 
spouses and towards the future’ needs of children, the welfare of the 
latter would have received major attention in both cases, But in 
Myers the issue of spousal behaviour -and .its justification was on 
centre stage. Arnold P. held that the test for an exclusion order is 
whether the applicant has any reasonable justification for refusing 
to return to the home whilst the other spouse is in occupation, and 
that this test is applied in relation to the personalities of both spouses. 
One of the difficulties of this approach is that it involves quantifica- 
tion of levels of violence necessary to justify a spouse in receiving 
the court’s protection. In Myers three incidents of violence, includ- 
ing a thumping for refusal of sexual intercourse were not enough. 
Yet in Samson violence was not. raised nor discussed. Furthermore, 
reference to the personalities of the spouses implies questions of the 


fi 





* Lecturer in Law, University of Leicester. 

1 Dunford v. Dunford [1980] 1 All E.R. 122; Carier v v. Carter [1980] 1 All ER. 
827; Dipper v. Dipper [1980] 2 All E.R. 722. 

2 See W. v. Nottinghamshire C.C. [1982] 1 AN E.R. Pee 

3 See Davis v. Johnson [1978] 1' All E.R. 1132, noted in (1978) 41 M.LR. 592. 

4 [1982] 1 All E.R. 776, before Arnold P., O’Connor L.J. and Stephen Brown J. 
The husband’s appeal against an exclusion order" was, allowed, despite the courts 
recognition of his violence, drinking and drug-taking. 

5[1982] 1 All ‘E.R. 780, before Ormrod, Dunn L.JJ. and Heilbron J. The 
husband’s appeal against an exclusion order was dismissed, despite the ‘fact that 
there were no allegations of violence against him. 
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tolerance of violence amongst certain groups and in certain areas of 
the country—an unpleasant exercise of judicial discretion.* And, 
unfortunately, the refusal of the court’s protection, where the issue 
is seen as one of justification of conduct, implies a condonation of 
the violence which has occurred. Another difficulty with the Myers 
approach is that the children’s future is not divorced from conduct 
of parents. Thus Arnold P. disposed of the argument based on the 
welfare of the daughter of the marriage as follows ::“ the only reason 
why Naomi should remain in the grandmother’s house where con- 
ditions are overcrowded, plainly is the mother’s unwillingness to 
return to the matrimonial home if the father is still there.’ 7 The 
Myers decision was based on the authority of Elsworth v. Elsworth ° 
which, with Lacey v. Lacey, seems to have been decided in ignor- 
ance of the statement by Viscount Dilhorne in Davis and Johnson 
that “molestation may take place without the threat or use of 
violence and still be serious and inimical to mental and physical 
health.” +°- 

Ormrod L.J. who gave the leading opinion in Samson, has been 
fairly consistent in emphasising the future needs of children, except. 
for his concurrence in Lacey. In Bassett v. Bassett, Rennick 
v. Rennick,? Walker v. Walker, Spindlow v. Spindlow,* and 
Spearing V. Spearing*® he looked to practical housing matters and 
the welfare of children, including the long-term detrimental effect of 
psychological stress, especially where there is a conflict of loyalty 
between two warring parents. Violence in four of these cases was 
virtually absent. 

Future decision makers, including practitioners, will have to choose 
between Samson and Myers, so how does the choice look in terms of 
precedent? Ormrod and Dunn L.JJ. in Samson suggested that Myers 
was decided per incuriam the leading cases and that Elsworth is an 
aberration which “has only recently been resurrected and reported 
in the new set of Family Law Reports.” ?* This is an interesting 
reflection on the influence on the operation of the doctrine of stare 
decisis of the availability of reported cases. It is surprising that the 





€ See Maidment “ The Law’s Response to Marital Violence” in Eekelaar and 
Katz, (eds.) Family Violence (1978), pp. 110-140, 123; Report of Select Committee 
on~Violence in Marriage, H.C. 553-i, 1974-75, p. 94, "quoting a judge: “‘ If he had 
been a miner J might have overlooked (the wife beating) but he was a cultured 
gentleman living in a respected part of the community.” 

7 [1982] 1 All E.R. 776, 779. In Samson the wife’s departure with the two small 
children meant that they were living in grossly overcrowded conditions. 

8 [1980] 1 Fam. 245, before Stamp, Orr L.JJ. and Sir David Cairns. 

® (1980) 10 Fam. Law 83, before Orr, Ormrod and Geoffrey Lane L.JJ. 

10 [1978] 1 All E.R. 1132, 1144. 

11 [1975] 1 All E.R. 513, before Megaw, Ormrod L.JJ. and Cumming-Bruce J. 

12 [1978] 1 All E.R. 817, before Stamp and Ormrod L.JJ. The violence which 
included strangling and punching was described by Arnold P. in Myers as being not 
much stronger or more frequent than the allegations in Myers. 

13 [1978] 3 All E.R. 141, before Stamp, Ormrod and Geoffrey Lane L.JJ. 

‘14 [1979] 1 All E.R. 169, before Stamp, Lawton and Ormrod L.JJ. 

15 (1979) 9 Fam. Law 153, before Stamp, Ormrod and- Sma arte L.JJ. 

16 (1982) 1 All E.R. 780, 782, per Ormrod L.J. 
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court in Myers was unaware of the line of welfare oriented decisions 
starting with Bassett. : 

Welfarism as an approach to issues of domestic violence has the 
undoubted advantage of avoiding “this unreal world of trying to 
debate on very limited material such issues (as) whether the wife was 
‘justified’ or not in leaving the matrimonial home.” *’ But it is not 
without its critics as a technique of issue management. It implies a 
knowledge of psychological family relations which has a basis in 
psychoanalytic theory; yet such theory cannot be taken as agreed.’* 
The “practical” approach of Ormrod L.J. masks an uncertainty 
about fundamental issues in child development. No doubt the welfare 
approach can be justified by reference to the guideline of “the least 
detrimental alternative’? proposed in Beyond: the Best Interests of 
the Child, that currently fashionable manual.’® At present the alter- 
natives in view are a return to treating the issue as one of property 
rights of spouses which would be technically difficult and socially 
harmful, or the Myers method of looking to conduct and justification 
in a personalised manner. Clearly welfarism is preferable. 

The decision in Myers is disturbing not just for reasons of pre- 
cedent and insensitivity to a child’s housing needs but because of the 
underlying note of sexism in the judgment. It is hardly surprising 
that those women’s organisations concerned with domestic violence 
consider the judiciary to be operating in a sex and class biased 
society when they read the following: 

“But the immediate occasion of the violence was that, when 
they got home, both of them being sensible of the desire for a 
reconciliation after the upsets of the evening, they went to bed 
and started to make Jove. At this time she was having some 
difficulty in this context of her marriage and at some late stage, 
so it is said by the husband, in the course of that contact she 
wished to terminate it and did so, much to the annoyance and 
Stenta of the husband who gave her a ‘thumping’ as it is 
called.” 


Despite this, the husband’s appeal against the exclusion order was 
allowed. It is noteworthy that in Samson, where the wife’s “main 
complaint is that her confidence has been completely undermined by 
her husband’s continual criticism of her,’ ?* the husband was a 
solicitor, and the wife received the protection of a court order. 


KATHERINE O’DONOVAN * 


17 Ibid. 

18 Graham Burchell, “ Putting the Child in its Place” (1981) 8 Ideology and 
Consciousness 73-95. 

19 Joseph Goldstein, Anna Freud, Albert J. Solnit, Beyond the Best Interests of 
the Child (2nd ed., 1980), Chap. 4. 

20 [1982] 1 All E.R. 776, 778, per Arnold P. 

21 [1982] 1 All E.R. 780, 782, per Ormrod L.J. 

* Senior Lecturer in Law, University of Kent. 
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POLITICS, PUBLIC BENEFIT AND CHARITY 


McGovern y. ATT.-GEN.’ involved a trust set up by Amnesty Inter- 
national. Its objects included ‘attempting to secure the release of 
prisoners of conscience,” and “ procuring the abolition of torture or 
inhumane or degrading treatment or punishment.” Slade J. held that 
a body whose main objects were to change other countries’ laws, or 
alter or reverse their governments’ administrative decisions, could 
not be charitable. He based his decision on Lord Parker’s dictum in 
Bowman v. Secular Society Ltd.” that where a trust has “ political ” 
objects “the court has no means of judging whether a proposed 
change in the law will or will not be for public benefit . . .”’° 

In National Anti-Vivisection Society v. I.R.C.* this was interpreted 
to mean that parliamentary sovereignty prevents United Kingdom 
courts from considering the merits of a law reform proposal, whether 
the law in question is statute or common law.* Slade J. provided a 
more literal interpretation: that a court cannot ordinarily judge as a 
matter of evidence, whether the proposed alteration to a United 
Kingdom law will benefit the United Kingdom public.* Where a trust 
object involved a foreign Jaw these evidentiary problems would, he 
considered, be even greater, involving an examination of “the 
probable effects of attempts to procure the proposed legislation, or 
of its enactment, on the inhabitants of the country concerned, which 
would doubtless have a history and social structure quite different 
from that of the United Kingdom.” 7 

Does this reasoning justify his conclusion that trusts seeking to alter 
foreign laws “ can never be regarded as being for public benefit ”? 8 
Amnesty could challenge this absolute rule by reapplying for charit- 
able status using a trust restricted to the abolition of torture. Would a 
law authorising the torture of human beings be considered appropriate 
under local conditions? 

Torture is an extreme example: a less inhuman law would present 





1 [1981] 3 AIL E.R. 493. 

2 [1917] A.C. 406. 

3 Ibid. at p. 442. Public benefit is usually stated to Tequire (1) some tangible 
benefit, (2) enjoyed by the public or a section thereof. See Picarda, The Law and 
Practice Relating to Charities (1977), p. 17. The former requirement must be taken to 
refer to overall benefit to the community, i.e. benefits, tangible and intangible, must 
outweigh detriments. A purpose could be within or analogous to the Purposes in the 
Statute of Elizabeth, have tangible benefits (which evidently includes intangibles such 
as moral improvement resulting from a good example: see Neville Estates v. Madden 
[1962] Ch. 832), distribute those benefits among a section of the public, and still fail 
the test because the detriment to another section or the whole community was 
perceived to be greater. The usual exposition of the public benefit requirement 
(aboye) ignores the possible conflict between different sections of the community, or 
between one section and the community as a whole. 

4 [1948] A.C. 31. 

_ 5 Ibid. at pp. 50, 62. For the weakness of the reasoning adopted (the court’s 
inability to assess the merits of law reform and the need to prevent law reform from 
ss stultifying ” the law) see Sheridan, “ Charity versus Politics ” (1973) 2 A.A.L.R. 47; 
Plowright, “ Public Benefit in Charitable Trusts ” (1973) 39 Conv.(N.s.) 183, 199. 

€ [1981] 3 Al E.R. 493, 506. 

7 Ibid. 507. 

8 Ibid. 508. 
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greater evidentiary difficulties for any assessment whether its repeal 
would benefit the population of the country concerned. However, 
these difficulties are not limited to trusts to change laws. The activities 
of any agency seeking to effect social reform in a foreign country 
may not be in that country’s interests. For example, the provision of 
education or religious instruction in Third World countries may under- 
mine traditional life styles, and even if the court'was certain that 
Western education would benefit native tribesmen, how could it 
identify all the international repercussions to be sure that the trust 
would result in some material or moral benefit to the United 
Kingdom? 
- In fact,. such agencies can be charities because the courts largely 
ignore these difficulties. According to Evershed M.R. in Camille and 
Henry Dreyfus Foundation Inc. v. I.R.C.° “It may be that on very 
broad and general grounds [trusts for the] relief of poverty or distress 
in any part of the world, or the advancement of the Christian religion 
in any part of the world, would be regarded as being for the benefit 
of the community in the United Kingdom.” He foresaw, on public 
policy grounds rather than difficulties of proof, that some trusts, for 
example, to equip foreign soldiers or execute public works abroad, 
would not be for public benefit. Evershed M.R.’s dictum finds support 
in National Anti-Vivisection Society v. I.R.C.,"» where Lord Simonds 
considered that trusts within the first three of Lord McNaughten’s 
categories are assumed to be of public benefit unless there is clear 
contrary evidence.** The fourth category requires “‘ at least approval 
by the understanding of enlightened opinion for the time being.” 

Slade J. did not overcome the evidentiary problems by applying 
these standards of proof to a trust to reform laws, but two assertions 
in his judgment can be interpreted as reasons why these standards of 
proof are inapplicable. The first involved the risk of prejudicing United 
Kingdom foreign relations if the trust was enforced: “the court 
would have no satisfactory method of assessing the extent of such a 
risk, which would not be capable of being readily dealt with by 
evidence, and would be a matter more for political than legal 
judgment.” + 

This is questionable. It is unclear whether the prejudice results 
from the involvement of the Attorney-General in proceedings to en- 
force a trust or their commencement.** If Slade J. is referring to the 
fact of proceedings it is hard to see why difficulties are greater when 
a trust is involved rather than an unincorporated association. An 


9 [1954] 2 AIL E.R. 466. 

10 Ibid. at p. 471 (my italics), 

11 Supra, note 4. 

12 Ibid. at p. 65. , 

‘13 Ibid. at p. 49, per Lord Wright. 

14 [1981] 3 AIl E.R. 493, 507. 

15 Another source of “ prejudice ” is that the fiscal benefits of charitable status 
may be interpreted by a foreign power as U.K.:support for one of Amnesty’s 
campaigns. Slade J. may have felt that Dingle v. Turner [1972] A.C. 601 required 
him to ignore this. . 
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action in contract ** by a member of Amnesty alleging that expenditure 
was outside its purposes as set out in its rule book or constitution 
would require the court to decide, when interpreting the rules, whether 
there had been a breach of contract, and if there had, to decide the 
appropriate remedy (taking account of relevant public policy con- 
siderations). The court has the same task in adjudicating on an alleged 
breach of trust. The risk of embarrassing litigation may be diminished 
if the organisation is found to be a charitable trust as a result of the 
restrictions on commencement of proceedings in section 28 (1) of the 
Charities Act 1960.2” 

The Attorney-General’s role actually relieves the court from res- 
ponsibility for making a political decision. Despite references in 
National Anti-Vivisection v. I.R.C. to a duty on the Attorney-General 
to enforce a charitable trust +° the authorities confirm that he has an 
absolute discretion whether to intervene in person, or allow his name 
to be used in relator proceedings.’® It would be for the Attorney- 
General, a politician, to assess the risk that his intervention would 
prejudice foreign relations. Once he has made the “ political ” deci- 
sion to intervene, the court is left only the “ legal ” decision whether 
there has been a breach of trust, or whether a scheme of administra- 
tion should be approved.?° 

Slade J.’s second assertion that as the courts cannot assess the 
merits of a particular mode of enforcement,”* they cannot control or 
reform a trust such as Amnesty’s is answered by applying the same 
standards of proof which determine whether trust objects are for 
public benefit. Slade J. suggests that these may be inapplicable in 
local conditions. But as the United Kingdom is the community to be 
benefited, why should public benefit be judged by a local standard? 
If local standards are appropriate, the courts are apparently able to 
assess the merits of methods of achieving social reform abroad *? and 


18 See Re Retchers Will Trusts [1971] 3 All E.R. 401. 

17 See also s. 28 (6) which expressly reserves the Attorney-General’s right to com- 
mence proceeding. In Murray v. Lord Cameron, 1969 S.L.T. 76 it was held that 
“ persons interested ” within s. 28 (1) had a proprietary connotation; mere “‘ interest ” 
in the sense of desiring, in a public spirited way, to see charitable trusts carried out 
properly will not suffice. It is not clear whether the expression extends to officers 
of the charity or to donors. See generally, Chesterman, Charities, Trusts and Social 
Welfare (1979), pp. 305, 363; Picarda, The Law and Practice Relating to Charities 
(1977), p. 497. 

18 Supra, note 4 at pp. 62-63, per Lord Simonds. 

19 Att.-Gen. V. Ironmongers Co. (1840) 48 E.R. 1201, 1208, per Lord Langdale 
M.R.;. London County Council v. Att.-Gen. [1902] A.C. 165, 168-169, per Earl of 
Halsbury L.C.; Gouriet v. Union of Post Office Workers [1977] 3 All E.R. 70, 
80-81, per Lord Wilberforce, 88-89, per Viscount Dilhome, 104, per Lord Edmund 
Davies, 115, per Lord Fraser of Tullybelton. 

20 A scheme of administration must either be drafted by the Attorney-General or 
submitted to the Treasury Solicitor for approval by the Attorney-General. Re 
Wyersdale School (1853) 10 Hare App. 11, Ixxiv, Picarda, supra, note 17, at p. 511. 

21 Another reason why a court might be “ incompetent ” to control a trust such 
as Amnesty’s is that the Attorney-General, for political reasons, might decide not to 
enforce it (see text at notes 17-20). Slade J. does not consider this. 

22 See, e.g. Re Niyazi’s Will Trust [1978] 3 All E.R. 785 (trust to establish 
working man’s hostel in Cyprus); and the text supra at notes 8-13. 
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should, be more competent to assess methods of_ achieving legal 
reform. ' 

Slade J.’s judgment follows logically from his interpretation of 
Lord Parker’s dictum. If a court cannot usually, for evidentiary 
reasons, assess the public benefit of reforming United Kingdom law, 
this would seem virtually impossible where foreign law is involved. 
This argument’s weakness results from his assertion that problems 
of proof exist quite independently of any question of parliamentary 
sovereignty. Evidentiary problems vary directly with the standard of 
proof applied. Slade J. cannot present evidentiary problems as an 
independent reason why trusts to change United Kingdom law are not 
for the public benefit without demonstrating why, other than for 
reasons of parliamentary sovereigniy, the usual standards of proof are 
inapplicable.”* This he fails to do. 

This judgment provides a formula that will allow the courts to 
avoid adjudicating on issues regarded as controversial or political; 
but unless the difficulties of enforcement outlined by Slade J. justify 
an unusually high standard of proof, his judgment becomes unsup- 
portable. The refusal to accept jurisdiction is incompatible with the 
duty to consider the question of public benefit on the evidence , 
available.* An exception to this duty must be based on some 
principle. Slade J.’s judgment fails to provide one. 


RICHARD NOBLES * 


PRISONERS’ RIGHTS AND CONTEMPT OF COURT 


THE increasing awareness of prisoners’ rights in recent years has led 
to a growing number of applications not only, as in the more 
publicised cases, under the European Convention on Human Rights 
but also before our domestic courts. A recent example of the lengths 
to which the ingenuity of a disgruntled prisoner may reach can be 
seen in the interesting case Raymond v. Honey.* 

In June 1980, Raymond, a convicted prisoner, wrote a letter to his 
solicitor. The Governor, Honey, ordered that the letter should be 
opened and read. He relied on rule 33 (3) of the Prison Rules 1964 
which empowers a Governor to “stop any letter or communication 
on the ground that its contents are objectionable. . . . ° His suspicions 
were confirmed as the letter included an allegation that an assistant 
governor had committed theft. Honey stopped the letter and advised 


23 The standard for the fourth category, that of general acceptance, (supra, note 18) 
allows the courts to find public benefit in the intangible social effects of trusts which 
promote moral and mental improvement, see, e.g. the trust in Re Southplace Ethical 
Society [1980] 1 W.L.R. 1565. 

24 Re Hummeltenberg [1923] 1 Ch. 237; National Anti-Vivisection Society v. 
ILR.C., supra, note 4 at p. 44, per Lord Wright, 66-67, per Lord Simonds. 

* Lecturer in Law, London School of Economics and Political Science. 

1 [1981] Q.B. 874; [1982] 2 W.L.R. 465. 
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Raymond to rewrite it, adding that Raymond could make the 
allegation to his solicitor who was due to visit the prison shortly. 
Raymond’s reaction was to prepare an application to the High Court 
for leave to apply for an order of committal against both the 
Governor and Assistant Governor for contempt of court. The 
Governor stopped the application on the ground that it contained 
an allegation against a prison officer and should therefore first be 
investigated in the prison. Raymond eventually managed to see his 
solicitor and applied through him to the Divisional Court to commit 
the Governor for contempt, claiming that any obstruction of a party 
to legal proceedings would constitute a contempt. 

The Divisional Court first considered whether or not the stopping 
of the original letter to the solicitor could amount to a contempt. It 
rejected the submission of Raymond’s counsel, that any breaching of 
the confidentiality of communication between a party and his solici- 
tors would amount to a contempt, as being too wide. Rule 33 (3) 
(supra) is itself modified by rule 37A which provides that a Gov- 
` ernor may not interfere with any communication between a prisoner 
who is party to any legal proceedings and his legal adviser “ unless 
[he] has reason to suppose that any such correspondence contains 
matter not relating to the proceedings.” The court accepted the 
evidence (which was not disputed) that reason for such a supposition 
existed. Prison Standing Order 26 (4) (b) (ix) prohibited allegations 
against officers being included in outgoing letters. The court neatly 
‘avoided having to decide the precise status of the standing orders by 
pointing out that, on Raymond’s own evidence, he would have been 
allowed to rewrite the letter without the theft allegation and was due 
to see his solicitor within a few days. However, the court was in no 
doubt that the interference with Raymond’s court application 
amounted to a contempt. Rule 33 (3) only applies to a “letter or 
communication”? and the court considered that an application to 
the High Court, even if accompanied by a covering letter, could not 
come within that phrase. 

Each side appealed directly to the House of Lords under the 
route provided for contempt cases by the Administration of Justice 
Act 1960, s. 13 (2) (c). The House agreed that the denial of Ray- 
mond’s right of access to the court constituted a contempt but did 
not share the Divisional Court’s view that this was because such an 
application was not a “communication” within the meaning of rule 
33 (3). Their Lordships considered that section 47 of the Prison Act 
1952, which confers the statutory authority to make prison rules, is 
quite insufficient to affect so basic a right as unimpeded access to the 
courts. The section is concerned with discipline and control of 
prisoners, and in so far that the rules could be interpreted in any 
other way they would be ultra vires. 

Their Lordships had differing views concerning the cross-appeal by 


2 See Borrie & Lowe, Law of Contempt (1973), p. 293. 
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Raymond on the question of the- original letter to the solicitor. 
Whereas Lord Wilberforce side-stepped the question of whether the 
Governor had the right to stop the letter under the rules or standing 
orders, Lord Bridge considered that the letter fell within the 
immunity conferred by rule 37A and could not therefore be stopped 
under Rule 33 (3). However, both their Lordships considered that it 
was up to Raymond to show that the interference with the letter 
had impeded his ability to instruct his solicitor and this he had 
manifestly failed to do. 

Despite the relative brevity of the decision in the two courts 
Raymond v. Honey raises several interesting questions. Counsel 
argued that the interference with the application to the court was of 
a fairly trivial and inconsequential nature, given that Raymond was 
eventually able to issue process, and therefore could not amount to 
a contempt of court. In raising this de minimis argument counsel was 
no doubt. trying to apply by analogy the law relating to publications 
creating a risk of prejudice. Under section 2 (2) of the Contempt of 
Court Act 1981 such publications must create “a substantial risk 
that the course of justice in the proceedings in question will be 
seriously impeded or prejudiced.” Section 2 (2) is not, however, con- ` 
cerned with those contempts dealt with by Lord Russell C.J. in 
R. v. Gray? when he refers to “any act .. . calculated to obstruct 
or interfere with the due process of justice” (italics added). It is 
respectfully submitted that this test should be strictly adhered to and 
that their Lordships were correct in rejecting this particular argument 
as access to the courts is too important a right to be frittered away. 

If the necessary evidence had been available, their Lordships 
would have held that stopping the letter to the solicitor amounted 
to a contempt. The Prison Rules give the Governor power to stop 
letters, yet if this should impede the prisoner’s right of access to the 
courts it would amount to a contempt of court and the appropriate 
rule would be ultra vires. The Prison Rules therefore seem to be 

“ voidable ” depending on the success or failure of the prisoner in 
making contact with a court. 

There seems to be a growing opinion that Home Office Standing 
Orders and Circular Instructions do not amount to law. Lord Wilber- 
force in his judgment states that “the standing orders if they have 
any legislative force at all cannot confer any greater powers than the 
regulations . . .” (italics added). In R. v. Secretary of State for the 
Home Department, ex parte Hosenball* the Court of Appeal held 
that the immigration “ rules”? are neither delegated legislation nor 
rules of law but merely rules of practice for the guidance of immi- 
gration officers and tribunals. In Silver and Others v. United King- 
dom ® which also involved censorship of prisoners’ mail the European 
Commission of Human Rights had to consider Article 8 (2) of the 


3 [1900] 2 Q.B. 36, 40. 
4 [1977] 1 W.LR. 766. 
5 (1981) 3 E.H.R.R. 475. 
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Convention which provides “There shall be no interference by a 
public authority with the exercise of this right [to correspond] 
except as in accordance with the law. .. ? The Commission decided 
that restrictions on correspondence which are established by “ un-. 
published administrative instructions ” (Standing Orders and Circular 
Instructions) do not constitute domestic law. 

Following the decision in Silver the Home Office has amended 
Standing Order 5. Prisoners are now free to communicate with 
solicitors on general matters and application to issue court proceed- 
ings are not to be subject to interference. In addition the Home 
Office is starting to publish the Standing Orders. 


STEPHEN JONES * 


FALSE AND MISLEADING PRICE COMPARISONS 


Tue cluster of recently reported Divisional Court cases of Miller v. 
Sadd; Miller v. Pickering and Bull, Westminster City Council v. Ray 
Alan (Man Shops) Ltd? and Simmons v. Emmett? has again high- 
lighted the problems facing local authorities in their attempts to control 
false and misleading price comparison claims, or what are more 
commonly known as “ bargain offers.” Since the abolition of resale 
price maintenance,* consumers have been faced by a constant barrage 
of claims by retailers that their prices are lower than those of com- 
petitors. This tendency to emphasise value for money is hardly likely 
to be on the wane in times of high inflation and consequently there has 
been a volume of complaints covering false and misleading compari- 
sons in the last few years. The infinite variety of abuses to which 
resort has been made has caused no small amount of difficulty for the 
legislature and those responsible for the attempt to regulate such 
behaviour and it is not without some significance that this area of the 
law has been the subject of review some three times in the last eight 
years. Until 1979 the only sanctions for making false price com- 
parisons were contained in section, 11 of the Trade Descriptions Act 
1968. Because of the restricted nature of those sanctions. it was decided 
to make the controversial Price Marking (Bargain Offers) Order 1979 7 


* Lecturer in Law, University of Bristol. 

1 [1981] 3 AIL E.R. 265. 

2 [1982] 1 AU E.R. 771. 

3 January 19, 1982 (unreported). 

4 Resale Prices Act 1964. 

5 See the Annual Reports, Office of Fair Trading 1975-1981, where the tables show 
the volume of reported complaints through trading standards departments, citizens 
advice bureaux and consumer advice centres. 

6 Bargain Offers: A Consultative Document (1975, Office of Fair Trading); Review 
of the Trade Descriptions Act 1968; Report of the Director General of Fair Trading 
1976 (Cmnd. 6628). Chap. VIII; Review of the Price Marking (Bargain Offers) Orders 
1979 (October 1981, Office of Fair Trading). 

7 S.I. 364, S.I. 633, S.I. 1124: made under and by virtue of the power in s. 4 of 
the Prices Act 1974. 
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with a view to supplementing the provisions in section 11. However, 
concern has been expressed about the adequacy of the joint operation 
of these provisions* and that concern is amply reinforced by the 
decisions of the Divisional Court in the above cases. 

In the Alan case the prosecution related to two allegedly false 
claims. One was concerned with advertisements in newspapers which 
gave the impression that the defendant company was offering a variety 
of goods at reduced prices at its Oxford Street store, although the 
higher prices had never been charged at that branch but had been so 
charged elsewhere at other branches in the country. The second claini 
complained of concerned a statement that the Oxford Street branch 
was closing down, such a statement being displayed on the premises in 
November 1979, and yet that branch was still trading in May 1981. 
In both instances the ingenuity of the prosecutor was exercised to the 
full in an endeavour to bring the offending behaviour within the scope 
of the statutory language. That in both instances the prosecution argu- 
ments failed to win the court over, is less an indictment of prosecuting 
counsel’s lack of persuasiveness, but more a strong indication that the 
pricing provisions in the 1968 Act are, taken on their own, an inade- 
quate safeguard for the consumer in this increasingly important area. 
It is not proposed in this note to discuss the unsuccessful prosecution 
relating to the reduced price claim any further; save to say that in all 
probability it would have been caught by the 1979 Order had the 
prosecution been initiated under its provisions.’ In itself, however, 
this aspect does raise the difficulty inherent in the fact that the relevant 
controls are contained in two separate pieces of legislation, one primary 
and the other delegated; an obviously undesirable situation. 

Whilst on the wording of section 11 the decision of the Divisional 
Court on the reduced claim was no doubt correct, the prosecutor’s 
argument in respect of the second point of the appeal is of consider- 
ably more merit. This concerns the indication that the Oxford Street 
premises were to close soon and that all items in the shop were 
included in a sale. This quite naturally might create the not unreason- 
able impression on the mind of the average consumer *° that bargains 
were to be had. It is clear that section 11, because of the patently 
half-hearted nature of its provisions, has no bearing on such a state- 
ment. Not unduly deterred by that, the prosecutor sought to argue 
that the statement was a breach of section 14 of the 1968 Act. That 
section makes it an offence to make, knowingly or recklessly, a false 
statement in respect of the provision of services, accommodation or 
facilities. The prosecution argument focused upon the assertion that a 
wide meaning should be given to the word “ facility ” so as to include, 


8 Review of the Price Marking (Bargain Offers) Orders 1979, Chap. 4. 

9 It would appear that prosecution under the Order was prevented by the stricter 
time limits required under the Prices Act 1974 as compared with those under the 
1968 Act: see the Prices Act 1974, paras. 8 (2), 5 (1), Trade Descriptions Act 1968, 
s. 19 (1) as amended, Criminal Law Act 1977, s. 18 (1) (b) and s.-65 (7) and the 
Review of the Order, para. 511. 

10 The test is objective: see Chidwick v. Beer [1974] R.T.R. 415. 
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for example, “ shopping facilities.” Ormrod L.J., in rejecting this 
argument, was aware that the word “ facility’ was capable of a very 
wide meaning in commercial circles. However, he was of the view that, 
as this was a penal statute, the word should be construed narrowly 
and ejusdem generis with the preceding words “services” and 
“ accommodation.” 7? Woolf J. emphasised this when he said ?*: 


“If the word ‘ facilities’ had appeared by itself, in my view it 
would have been proper to regard it as encompassing ‘ shopping 
facilities,’ and to allege that one is holding a closing down sale 
when one is not holding a closing down sale would be a false 
statement as to the nature of the facilities provided.” 


Later he went on to say that the word has to be considered in con- 
nection with something ‘close to services and‘ accommodation.” 13 
From the report it is not too difficult to discover where the judge’s 
sympathy lay and indeed he thought it desirable that the public should 
be protected in such circumstances. With all due respect to both judges, 
it is arguable that the step which they desired to take could and should 
have been taken. If it is, for example, possibly an offence to advertise 
falsely a hotel as “having a swimming pool and modern restaurant 


_ Serving English food,’ then it is only a short step to holding it to be an 


offence, where, for example, a hotel brochure falsely indicates that 
“shopping facilities”? are available on the premises. Once this 
is conceded there seems to be little reason why the offending statement 
in Alan cannot be within the behaviour regulated by the statute. There 
are a number of examples in connection with other provisions of the 
1968 Act, where the Divisional Court has taken a progressive, if slightly 
unorthodox approach to their interpretation.’* It seems a pity that 
such a bold approach was not taken by that court in the present case. 

The court, whilst refusing leave to appeal, recognised, however, the 
importance of this issue. by granting a certificate under section 1 (2) of 
the Administration of Justice Act 1960. It is, in addition, extremely 
doubtful that the “ closing down ” statement would be caught by the 
Price Marking (Bargain Offers) Order either. If that is the case then 
legislative intervention on that point is clearly necessary. 

The other two cases involve the interpretation of section 11 (2) of 
the 1968 Act. This subsection makes it an offence to give by any 
means an indication likely to be taken as an indication that goods 
are being offered at a price less than that at which they are in fact 
being offered. In other words a statement that goods are priced at, let 
us say £10, but the consumer is charged the price of £12 is prima facie 


11 [1982] 1 All E.R. 773-774. 

12 Ibid. at p. 775. 

13 Ibid.’ 
~ M R. V. Sunair Holidays [1973] 1 W.L.R. 1105. : 

15 Brooks v. Club Continental (October 13, 1981, unreported), where it seems to 
have been assumed that it might be an offence to falsely advertise a hotel as having a 
supermarket within its premises. 

16 For example, Fletcher v.‘ Budgen [1974] 1 W.L.R. 1056; Fletcher v. Sledmore 
[1973] R.T.R. 371. 
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an offence. The section had, prior to the two cases under discussion, 
been accorded a fairly wide interpretation.” However, the combined 
effect of the Divisional Court decisions in Miller and Simmons, is to 
reduce the scope of the subsection quite drastically. In both cases 
goods were ordered in bulk some considerable time before delivery 
and in each case a specific price was quoted. When delivery was made 
some time later, the respective invoices purported to charge a higher 
price. The view taken by McNeill J. in Miller +? was that the contract 
price was the “correct price ” and that the only false indication was 
that contained in the invoice delivered later and that was a matter 
of breach of contract and not a situation where criminal sanctions 
could be imposed. This view was firmly endorsed by Lord Lane C.J. in 
the Simmons case. The consequence of these decisions is that wherever 
a price is agreed between retailer and consumer, any contractual 
statement about the price cannot constitute an indication for the 
purpose of section 11 (2). The effect of this approach is to limit 
unjustifiably the scope of the subsection to only those situations where 
the offending statement is contained in an invitation to treat as, for 
example in Doble v. David Greig.’® Strangely, this recent excessively 
analytical approach to similar issues was rejected by the Divisional 
Court in Read Bros. v. Waltham Forest Borough Council” and its 
revival is perplexing and unwarranted. 

The three noted cases emphasise quite markedly the need for con- 
siderable rethinking by Parliament on the legislative control of price 
comparisons. As recommended in the recent Review?! by the 
Director General of Fair Trading, fresh primary legislation is perhaps 
desirable to create a general prohibition of false or misleading price 
comparisons, with more specific prohibitions and exceptions listed 
in detail. It must be recognised, however, that in this area in particular 
it is extremely difficult to cater for the apparently unending variety 
of trading activity but any overhaul of the present controls could 
hardly result in anything other than an improvement. 


G. STEPHENSON * 


17 Doble v. David Greig [1972] 1 W.L.R. 703, particularly per Melford Stevenson J. 
at p. 710. 

18 [1981] 3 AIL E.R. 265, 269. 

19 Supra. 

20 1978] R.T.R. 397. 

21 Para. 6.13. 

* Principal Lecturer in Law, Preston Polytechnic. 


REVIEWS 
ISSUES IN THE CONTROL OF COMPANY FRAUD 


THE CONTROL OF COMMERCIAL FRAUD. By L. H. Leics. [London: 
Heinemann Educational Books. 1982. 339 pp. £16-50.] 


Tae 1970s and 1980s have witnessed a succession of City scandals and two 
recent Companies Acts that are best described as a desperate attempt by the 
‘Government to reconcile the irreconcilable: they produce legislation capable 
of mending the most visible tears in the commercial fabric without actually 
violating the principles of laissez-faire. This dilemma has long characterised 
government policy towards commercial crime, and is one reason why the 
_ field is, (or ought to be) fascinating for students and practitioners of law 
and political economy. Moreover, although our courts and our prisons may 
be full of burglars and petty persistent thieves, it is fraud which causes greater 
economic loss, and even the view that the public do not take fraud seriously 
is refuted by recent surveys which show that it is rated more seriously than 
other non-violent property crimes. 

The Control of Commercial Fraud is‘a critical look at the law and practice 
governing fraud by someone who has been involved with the subject for 
many years both as an academic specialist and as a practical consultant. It 
deals fairly comprehensively with the entire range of fraudulent conduct, 
the principal exclusions being consumer protection and cartels. The author 
is a firm believer in regulation, but his guiding spirit is one of reform rather 
than’ revolution. Indeed, he is highly critical of those radical Ayatollahs of 
criminology whose simple moralism prevents them from distinguishing between 
those frauds that do mot undermine the system (like sanctions—busting in 
Rhodesia) and those which do tend to undermine it (like forging letters of 
credit). This point ought to be well taken. Unlike Hadden’s Company Law 
and Capitalism, the book does not attempt to provide a conceptually coherent 
account of the role of company law in society. Rather, it does justice to the 
messy empirical world and (aided by a post-script on the Companies (No. 2) 
Bill 1981) gives a valuable digest of the Jaw and control practices, which will 
serve as a springboard for in-depth analysis of particular issues and will help 
the subject of fraud to be given the attention it deserves. 

After a general introduction, the first part of the book contains a resumé 
of fraudulent techniques that might have been entitled “Everything you 
wanted to know about fraud but were afraid to ask in case people thought 
you intended to commit one.” Dealing as it does with management, investment, 
securities, cheque and credit card, marine, insurance, cube-cutting, advance 
fee, bankruptcy, corruption, computer, tax, and Common Market frauds 
within a mere 55 pages, the discussion of modus operandi inevitably is highly 
compressed, The section does illustrate the immense heterogeneity of frand— 
an issue which bedevils those who seek greater particularisation in substantive 
and procedural law—and it does set the scene for the later discussion of 
controls upon fraud. 

Despite its concise and even cryptic nature, the first part is important. Inter 
alia, it demystifies a great deal of the nonsense that commonly is written 
about computer frauds, pointing out that they (along with tax frauds) are 
often simple in their operation. This point could be extended more generally 
to frauds: once exposed, they often appear quite uncomplicated in their 
conception. Given the low degree of surveillance by outsiders over normal 





1 See M. Levi, The Phantom Capitalists: the Organisation and Control of Long- - 
Firm Fraud (1981). 
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commercial dealings, the problem is to discover which transactions are genuine 
and which phantom, and what constitutes underlying worth. Professor Leigh 
points (p.66) to an interesting paradox when he notes that the exigencies 
of prospective take-over bids or the need to obtain credit may. lead companies 
to pay too much rather than too little tax, by over-stating their profits. 
Contrariwise, I have observed many a small businessman trapped by his 
former dealings at the expense of the Revenue when he wishes to sell his 
business and has to convince prospective purchasers that he has been “ skim- - 
ming off the top.” People selling poor businesses often try'to deceive pur- ` 
chasers with this phony argument. Overall, it is clear that the section on fraud 
(and later ones on control) are inhibited by the fear of providing further 
enrichment to the band of libel lawyers watching hopefully from the wings, 
but there are some nice flashes of deadpan wit, such as his observation (p. 66) 
that “the Inland Revenue is disinclined to look favourably on pleas by 
contractors that their men do not like paying tax.” One minor quibble: his 
discussion of bribery (p. 60) seems to imply a fairly simple relationship 
between multinationals as corruptors and Third World nations as corruptees. 
In reality, the transaction often takes the form of a shakedown of the 
former by the latter or by people claiming to act as agents for them. 

The second part examines the great variety of laws which have a bearing 
upon the types of fraud discussed in the first part, that is, theft, deception, 
corruption, conspiracy to cheat and defraud, securities laws, company and 
insolvency offences, and fraudulent trading, which he suggests merits separate 
treatment. The approach, again, is to summarise the salient features of statute 
and case law, and then to comment upon the kinds of reforms that he 
considers appropriate, whether to remove anomalies or to extend the scope 
“of legislation. Among the matters that arouse Leigh’s ire are: the inadequacy 
of the law of theft in respect of those invasions of property rights that cause 
‘great economic detriment to the victim but which do not entail permanent 
deprivation of a thing; and the attempt in the Theft Act 1978 to distinguish 
between deceptions which induce a transaction and deceptions which relate to 
its discharge. (He is less critical than I of the difficulties that arise from the 
decriminalisation of the offence of deferring payment temporarily by decep- 
tion.) : 

The analysis is laced with useful comparative references to Commonwealth 
and Scots law. Leigh is particularly critical of the decision in Tarling’s case, 
and of the laws relating to securities. Indeed, his acute observations on insider 
trading legislation are quite vitriolic in places, suggesting that the Companies / 
Act 1980 may impair self-regulation without providing adequate statutory 
coverage, thereby doing more harm than good. As he states (p. 113): “ legisla- 
tion was framed on the assumption, surely a brave assumption given the fact 
that most complaints about securities: matters involve insider trading, that 
it is a relatively rare phenomenon. . . . One must hope that it will help to 
create a moral tone, because it is unlikely that anyone will be convicted under 
its provisions unless, indeed, he is subject to expiative impulses of a peculiarly 
intense and durable character.” His arguments here, including a sharp 
critique of the spurious justifications for insider dealing, are cogent; though the 
Department of Trade has been far more active in its pursuit of such offending 
than one might have anticipated from the account. 

The author also gives short shrift to the attempts of Slater Walker and 
others to justify the grant of company loans to directors or nominees to 
purchase shares in their companies.? There is a good discussion of the 
problems of. requiring a mental element in defining criminal liability of 
financial institutions which provide assistance in such manoeuvres (p. 131), 
though he comes to no firm conclusion. The chapter on fraudulent trading 
(updated in the postscript) is a useful synopsis, though he might have included 





2 See L. H. Leigh and H. C. Edey, Companies Act 1981 (London: Butterworths, 
1981), for a discussion of the changes made in the 1981 Act. 
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the unreported case of Re White and Osmond (Parkstone) Ltd.’ This chapter 
is particularly good on the dilemmas involved in the criminalisation of what 
I have termed “ slippery-slope’” fraud: where directors, Micawber-like, con- 
tinue to trade when there is considerable risk to their creditors. 
Part 3 of the book deals with the role played by the Department of Trade, 
the Bank of England, City regulatory institutions, and internal company 
controls in the prevention of fraud. Leigh is fairly critical of the Department 
of Trade in particular, and probably would have been more generally critical 
had the barrage of recent scandals occurred before his book was complete. 
Consequently, there is no substantive discussion of the massive legal problems 
that surround the separation of clients’ and dealers’ accounts in, for example, 
commodity brokerage. His general stance is that there should be more 
variety and substance in the powers granted to regulatory agencies. This 
-applies to licences to deal in securities, to the use of information obtained 
‘from inspections carried out under section 109 of the Companies Act 1967, 
and to the use of information about the prior records of prospective licensees. 
If anything, I would go further than he, and require disclosure of criminal 
records obtained anywhere in the world before granting a licence to deal 
in securities, As the author points out, this is already the practice in America 
and in some Continental jurisdictions. There certainly is a growing trend 
towards internationalisation in fraud, which makes it vital to extend our 
horizons globally. 

' However, there are some respects in which we should be more, cautious than 
Leigh or current control agencies suggest. Given the vagaries of crime report- 
ing and detection systems, and criminological evidence on the near-universality 
of minor property crime, is there any reason to suppose that people with one 
or ‘two convictions for minor property offences are likely to be more prone 
to fraud than the average businessman who has no convictions? Would not 
undetected or unprosecuted tax evasion (about 300 prosecutions in toto 
annually) be a better predictor of likely commercial malpractice tendencies? 
Here, as in proposals to extend jury disqualification criteria, one should be 
wary of taking at face value the demarcations that result from’ what is in | 
many respects an offence-biased criminal justice system. 

The examination of the Department of Trade is a valuable updating of 
Hadden’s work.* Again, it is clear that the account is muted by the fear of 

' defamation, but the observation (p. 160) that in the absence of control by the 
Official Receiver it is doubtful if the machinery for reporting fraud works 
well, is a considerable understatement. Frauds committed by or with the 
connivance of liquidators are a growing problem, and the Government’s now 
abandoned plans to privatise bankruptcy administration into the hands of 
commercial accountants would have increased the scope for malpractices of 
this kind. My research indicates that even where liquidators are willing to 
pursue suspicions of fraud, the authorities display a marked lack of enthusiasm, 
so it may be unfair to lay all the blame at the door of private accountants. 
Some improvement might result-from the suggestion that where a criminal 
investigation appears appropriate, liquidators should have the fees relevant 
to this paid from public funds, but one should not:be too sanguine, Among 
a range of recommendations is a proposal to extend the power of the 
Department of Trade so that it can investigate those companies owned or 
controlled by a shareholder but where there is no direct nexus of shareholding. 

Another recent boom (or bust) area has been that of scandal related to 
licensed deposit-takers. With hindsight, Leigh might have been more critical 
of the role of the Bank of England. It would also have been interesting to 
extend the discussion of the concept of mutual recognition and enforcement 
implied by the fact that under the Banking Act 1979, investigations by the 





3 June 30, 1960; referred to in J. Farrar, ‘‘ Corporate Insolvency and the Law” 
[1976] J.B.L. 214; “ Fraudulent Trading ” [1980] J.B.L. 336. 
4 The Control of Company Fraud (1968), London, P.E.P. 
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Bank of England may be disclosed to a regulatory body abroad where the 
investigatee or related body wishes to carry on business there. At present, this 
is an act of faith as regards some foreign jurisdictions—some of them not a 
million miles from our shores—where the term “ regulation” could be cited 
as a misleading trade description! 

Although the book was written prior to the Gower Report, much of the 
analysis of City self-regulation is relevant to current issues. One might 
develop some of Leigh’s arguments and suggest that the self-regulation 
mechanism may be better at preventing re-offending than at providing retri- 
butive justice for past offending, To that extent, its value depends upon 
whether or not the alleged offender wishes to continue playing the game. If 
he does not wish to continue play (perhaps the Bahamas, or South Africa, 
or the United States suit him better?) then, particularly since the abolition of 
exchange control, a ban on club membership may be irrelevant. Unlike 
burglary, the rewards from dawn raids or from fraud are sufficiently great 
to enable one to settle down comfortably for life imprisonment on the beach 
rather than the Scrubs. Many of the controls and social sanctions that served 
well in the past may no longer be effective, particularly in times of economic 
pressure, The growing involvement of outsiders (some of them organised-crime 
figures acting through nominees) and the greater opportunities (resulting from 
new and less controlled markets and from the abolition of exchange control) 
will increase rather than reduce the strains on the self-regulation process. 
These strains cannot be ameliorated by mere cosmetic surgery, for they have 
deeper roots. If anything, Leigh is generous in his regard for self-regulation, 
though this may result from the reasoned view that the alternatives may be 
worse. One important point is his observation (p. 195) that the City Panel may 
not be oriented towards perceiving certain actions as fraudulent, when they 
may be seen thus by others. Certainly, in the report on-Dowgate (1979), the 
Department of Trade Inspectors took a more perceptive view than did the 
Panel of the statement allegedly made by one of those involved: “I have 
looked after your chairman ”! 

.The last chapter of Part 3 contains a very useful discussion of problems 
and principles of auditing, including the Consultative Council of Accountancy 
Bodies guidelines. Leigh notes (p. 210) that formal independence of auditors 
is one thing, psychological independence another. He might have added that 
economic self-interest is another still. As long as auditorships are in the gift 
of directors (subject to the controls outlined in the chapter), does this not 
provide a general as well as a specific deterrent to those who wish to be 
bloodhounds rather than watchdogs? One way of dealing with this issue 
would be to vest auditing in a national agency, though corruption and‘ 
psychological domination would still be possible. One might suggest further 
that auditors should have a duty to report fraud to the police or Department 
of Asta At present they would Jay themselves open to civil action were they 
to do so, 

Part 4 is the best written and probably the most important part of the 
book. It reviews with considerable insight the problems associated with the 
investigation, prosecution, trial and sentencing of fraudsters, and incorporates 
a great deal of information and argument not available elsewhere. Leigh is 
a severe critic of the unwillingness of revenue agencies to pass on information 
about frauds to other fraud investigatory agencies, arguing that it is naive to 
believe that the current policy yields admissions that would not otherwise 
occur. He aptly juxtaposes Lord Denning’s expansive attitude to police 
powers generally with his concern for civil rights of company directors in 
Rossminster [1980] 2 W.L.R. 1.5 In the course of a well-balanced survey of 
the issues involved in fraud prosecutions, he expresses some disquiet that 
many infractions—such as the use of inflated profit forecasts in takeover 





5 For a fuller treatment of the powers of revenue agencies, see M. Levi, “ The 
Powers of Revenue Agencies: an Overview ” [1982] B.T.R. 36. 
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situations and the manipulation of transactions within groups to create a false 
appearance of solvency—should remain unprosecuted because they are viewed 
as merely incidental crimes. He makes the further point that since many 
fraudsters deliberately use delay as a tactical weapon, it may be ill-conceived 
to use the length of time thaf has elapsed since the offence as a reason for 
non-prosecution. There is a lucid examination of pre-trial and in-trial evi- 
dentiary and procedural issues. 

The chapter on sentencing and disqualifications rightly takes to task some 
of the cruder pronouncements made by radical criminologists about class bias 
in sentencing. However, although I would agree that severity is not an 
objective term, I am far from convinced by the assertion that tax evaders, 
bankruptcy offenders and long-firm fraudsters are dealt with severely by the 
courts, particularly when one takes into account the reluctance to prosecute 
and the sums of money involved. The claim that the accused did not start out 
with fraudulent intent is accepted far too readily, and I cannot believe that 
someone who burgles a bank by stealth would receive the sort of sentence 
that fraudsters commonly receive, even if he had no previous convictions. 
What is important is the argument that we ought not to treat “fraud” as a 
homogeneous entity: the categories employed in the criminal statistics obscure 
rather than clarify data for analytic purposes. 

Given the growing internationalisation of fraud, the excellent chapter on 
territoriality should be welcomed, not least for its pungent criticisms of the 
present rules governing the production in court of witnesses and evidence 
from abroad. These sometimes absurd rules are constraining the competence 
of our courts to try such cases without providing compensating benefits of 
civil rights. 

The concluding part sets out a series of reforms which reveal that although 
the author is no radical Ayatollah lurking in social democratic clothing, he 
is no supporter either of the view that all commercial transactions occur 
between consenting adults. Some of his proposals anticipate the line taken by 
the Gower Review of Investor Protection and, if implemented, certainly 
would make for a better co-ordinated and less anomalous system of investiga- 
tion, prosecution and trial. 

Taken as a whole, this book is a very commendable attempt to bring 
together a vast array of disparate legal, economic and social issues. The 
breadth of the author’s learning is at times forbidding, but it is a virtue 
rather than a vice in a book of this nature that its overview should leave 
readers wishing to pursue some aspects in greater detail. Apart from the issue 
of jury trial for fraud, there are four areas that I wish to select for further 
comment, not to criticise Leigh’s coverage but to stimulate greater debate. 
First, eschewing as he does the task of discussing motivations for fraud, the 
author does not develop the theme of how putative fraudsters rationalise their 
conduct to themselves. Yet the ways in which actors see their own behaviour 
can have important legal and social consequences. For instance, during his 
discussion of dishonesty in law, it is stated (p. 75) that: “What is not clear 
in the current state of the case law is whether the jury’s characterisation of 
the accused’s state of mind as dishonest or whether the accused’s characterisa- 
tion of his intention as honest or dishonest, is decisive... . The former allows 
juries to set standards intuitively; the latter represents the abandonment of 
standards, and even of common sense.” 

Setting aside questions of jurors’ ethical standards and whether or not 
dishonesty should become more a matter of law than at present, it seems to 
me that if the subjectivist approach taken in recent appellate cases is taken to 
its logical conclusion, it may render meaningless the growing use of the term 
“recklessness ” in fraud legislation. At the risk of heresy regarding moral 
culpability, it is arguable that persistent fantasists and self-deceivers are a 
ee ee 
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good deal more dangerous than those who are more sélf-aware. I am not 
suggesting that there is no difference between those who (like the Watergate 
conspirators) know that they are breaking the law but choose to justify this 
to themselves and those who merely “fail to notice” the fact that they 
are insolvent. However, I am not sure that it is wise to exclude the latter from 
the ambit of the criminal law and to leave their control exclusively to 
administratively or court-imposed disqualification orders. 

Secondly, I dispute the rationale for postponing publication of Depart- 
ment of Trade Inspectors’ Reports until the completion of criminal 
proceedings or the: making of a decision not to prosecute. Few jurors read 
the financial press and, in any event, the length of time between report com- 
pletion and actual trial surely is great enough for any prejudice to be dispelled. 
Particularly given the low prosecution rate that arises out of these reports, 
it would be unfortunate if the present practice were to be seen merely as a 
device for postponing the detailed public comment on corporate misdeeds 
that is their raison d’étre. (Incidentally, it would be fascinating to examine 
the social and commercial consequences for those who are criticised in 
Inspectors’ Reports: all information gratefully received by the reviewer!) 

This brings me to my third point, sentencing. There is a great need for more 
conceptual thinking on the purpose of sentencing fraudsters. I am not sure 
that this is any worse-considered than the sentencing of other criminals, but 
although it is arguable that we ought never to sentence anyone on the basis 
of general deterrence,’ it is ironic that general deterrence is considered least 
often in crimes like fraud which tend to be among the most rationally planned. 
As for retributivism, it is moot whether fraudsters ought to be given lighter 
sentences (because they suffer professional incapacitation and/or greater status 
degradation) or heavier ones (because they are more likely to be sent to 

_open prisons and because greater culpability attaches to greater planning). 
With a few exceptions referred to in Leigh’s book, it appears that inadequate 
consideration is given to these matters, and appellate recommendations,’ 
inasmuch as they offer clear guidance, tend not to be followed by trial judges. 
Nor, for that matter, are there any rational or consistent criteria in the 
implementation or length of disqualification orders: in my view, the principles 
set out in Re Civica Investments Ltd. and Others (The Times, June 9, 1982) 
do not go far enough to help here. Perhaps more imaginative use could be 
made by the Crown of practice directions on sentencing, though there remains 
the thorny political problem of how (and if) one should impose constraints 
upon sentencers., - ; ' 

The final major area that. is worthy of debate is the issue of resources to 
combat fraud. If the level of concern about any given crime is measured by 
the quantum of resources allocated to it, it is plain that commercial fraud 
has a very low social priority. Even compared with the number of social 
security fraud investigators, the combined total of commercial fraud controllers 
is extremely small. In my view, most fraud investigators and prosecutors do 
as sincere and competent a job as their resources and training allow. However, 
although it may be proper that financial journalists do more than official 
regulatory agencies to expose and prevent fraud, the implications of this 
resource allocation for the principle of equality before the law cannot be ` 
regarded as satisfactory. ; - f 

Even in the short time that has elapsed since this book was written, there 
have been many changes in the modus operandi and in the control of fraud. 
For instance, the Department of Trade shortly will require dealers in securities 
to take out default insurance and to maintain separate trust funds for clients’ 
accounts. More serious vetting will take place of those who apply for dealing 
licences, and all who advise, on the sale or purchase of unit trusts will be 
deemed to be dealers in securities, subject to the Prevention of Fraud (invest- 
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ments) Act 1958. However, The Control of Commercial Fraud is a book whose 
value and significance will survive changes of this kind, because commercial 
institutions are so central to the functioning of our society that attempts to 
regulate them will always produce contradictions and dilemmas of the kind 
reviewed here, Irrespective of whether or not readers share Professor Leigh’s 
regulatory philosophy, his book performs an important service in highlighting 
these key legal and political issues. 
Micaaket Levi * 


STRIKING A A N e OMi Law AFTER THE 1980 Act. By 
Roy Lewis and Bos Simpson. [Oxford: Martin Robertson. 
1981. 269 pp. Hardback £15-00; paperback £4-95.] 


Ir seems a little odd to be reviewing a book on the 1980 Employment Act in 
the knowledge that, by the time the review is in print, there is likely to be a 
1982 Act, at least as controversial and deserving of commentary. Indeed, were 
this book only an annotation of the legislation, it would not be appropriate 
now to be writing about it. But it is more than that. The authors are con- 
cerned to place the Act in context, and that means that, besides covering in 
some detail the technicalities of the Employment Act 1980, they also present 
an account of the development of much of recent British labour law. What 
they have to say about such central issues as the closed shop and the right 
to strike deserves attention even in the light of important changes in the 
substantive law. 

The authors acknowledge the influence of Professor Wedderburn on their 
writing, and perhaps the first comment that comes to mind is a comparison 
between his seminal Worker and the Law and the present work. Certainly 
there are definite similarities, in the style of writing and, most obviously, in 
the openly political perspective in which both analysis and criticism of the law 
is offered. To those who expect a cold-blooded, “ objective ” approach, this 
will cause hackles to rise and, for some, it will mean that the book is dismissed 
as Left-wing political writing masquerading as academic work. Such a sum- 
mary dismissal would be a serious mistake. The authors are competent lawyers 
who have useful things to say about their subject, and since they make their 
own stance quite clear early on, the political interpretations they propose can 
- be discounted or not, according to choice. A more serious associated criticism 
is that, driven by the urge to communicate with a wide audience—larger than 
the legal community—the authors seem at times to have set themselves im- 
possible objectives: The Employment Act contains some very difficult law— 
Lord Denning himself has said that section 17 was the most tortuous he had 
ever come -across—and there are bits of it which, even given the impartiality 
of Rhadamanthus cannot be paraphrased without dangerous oversimplification. 

The authors rise to this difficult task with varying degrees of success. 
Attempts to explain in simple terms the law of industrial conflict have proved 
to be rocks on which many predecessors have foundered. Simpson and Lewis 
write with obvious commitment and enthusiasm, but allow only one chapter 
for their treatment of the right to strike. In this they seek to cover the effects 
of industrial.action on the individual employment relationship, the golden 
formula, trade union immunities in tort, the economic torts, the labour injunc- 
tion and the impact of the 1980 Act, so it comes as no surprise that their 
treatment is highly selective.- That said, some of their choices seem question- 
able. It is hard to accept that the “crucial legal question ” (p. 182) in relation 
to the individual and strike action is the contractual status of Participation in 
strikes. The fact that going on strike is usually a breach of the contract of 
eee 
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employment is, of course, crucial to the collective aspects of the right to 
organise (as opposed to participate in) industrial action, but surely, so far as 
individuals themselves are concerned, it is the law of unfair dismissal and the 
special rules found in section 62 of the E.P.C.A. which have a greater signi- 
ficance? But the treatment of strikes and unfair dismissal is extremely cursory, 
meriting only the briefest of summaries in the introductory chapter, Why is 
this so? Partly, no doubt, because the authors are writing on the 1980 Act, 
though it must be said that this has not stopped them from giving fairly 
extensive background information on other aspects of labour law, such as 
collective bargaining and union membership. rights, Partly, however, the rela- 
tive neglect of unfair dismissal here may stem from a more interesting 
ideological position. Early in their book the authors distinguish between what 
they see as two distinct themes in industrial relations legislation of the last 20 
years, themes which they identify as the strategies of reform and restriction. 
Unfair dismissal legislation, along with the other statutory rights for in- 
dividuals found in the E.P.C.A., the Health and Safety at Work Act and the 
anti-discrimination statutes, are seen as part of a bipartisan drive towards 
improved efficiency in British industry. By contrast, collective labour Jaw has 
been and still is the real ideological battle-ground and (to return to their dis- 
inclination to discuss in any detail the law of unfair dismissal in the context 
of the right to strike) it is in this area that the fight to establish workers’ rights 
should be centred. Although there are plenty of good points made in the dis- 
cussion of the statutory rights for individuals (in particular hammering home 
the fact that the changes to the law of unfair dismissal and maternity were 
totally unwarranted by the available empirical evidence), one is left with the 
overall impression of an underlying reluctance to accept that the institutions 
of statutory individual labour law can provide convincing answers to the basic 
problems of industrial relations, Yet as the muscles of trade unions weaken 
in adverse economic conditions it is inevitable that workers will turn to law 
for the protections which collective bargaining alone cannot give them. Kahn- 
Freund’s observation about Jaw being a secondary force in labour relations is 
surely more apposite to the collective than the individual sphere, and to a 
period of economic expansion than to an era of three and a half million 
unemployed. 

If we tum to look at the other main area of current concern—the closed 
shop—we find that a careful analysis of the relevant provisions of the 1980 
Act is preceded by a factual and legal history of the practice in recent times. 
The extent of the closed shop is increasing, or at least was in the 1970s, and 
as the recent Warwick study has confirmed is increasingly seen as providing 
procedural discipline for the benefits of managers and unions‘alike. That much 
is essential background to the assault on the institution made by the present 
government. But what of the issue of principle which lie behind that policy? 
As Professor Wedderburn has himself said (Evidence to the Employment 
Committee of the House of Commons, 2nd Report, Session 1980-81, p. 51) 
the closed shop gives tise to two major points of view which cannot be 
distinguished by a simple or flip moral judgment—yet one searches in vain 
for any recognition of the depth of that dilemma beyond the scarcely generous 
admission that “undoubtedly individuals and sometimes minority groups may 
experience difficulties under the closed shop.” The presentation: of the argu- 
ments here is one-sided to an extent which is disappointing, given the strength 
of feeling which is aroused by what the authors themselves recognise as the 
most emotive issue in British industrial relations. Some judges “who seek a 
reputation as champions of individual liberty” are accused of manipulating 
the authorities of the common law to suit their ends. The prescriptions of 
Donovan in favour of safeguards for individuals but not the banning by law 
of the closed shop are repeated, although given the changing nature and scope 
of the institution, any analysis dating from the mid-1960s must now be of 
very limited value. As the closed shop becomes increasingly the darling of 
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managers as well as trade unions, the need to provide legal protections against 
abuse of the individual’s rights becomes greater, and the adequacy of self- 
regulation via the T.U.C.’s Independent Review Committee more open to 
question. But an even stronger example of inflexibility comes from the dis- 
missal of the opinion of the European Commission on Human Rights in the 
Young and Webster affair as showing a “lack of perspective.” The authors + 
argue that any implementation of measures designed to bring British law into 
line with Article 11 as interpreted by the European Court of Human Rights 
would further extend the scope for inter-union disputes and, by clear infer- 
ence, -would be a regrettable step. Yet surely it is time to recognise that if we 
wish to take the benefits of international standards—as we surely shall do, 
for instance, with regard to the new I.L.O. instruments on dismissal—then as a 
quid pro quo we must abandon our traditional insularity and take note of 
criticisms of our system made according to standards we have ourselves 
accepted. The authors cite with approval the case of France as an illustration 
of a legal system which accepts that strike action does not usually constitute 
a breach of the contract of employment on the part of those who participate 
in it; one might have wished for some comparative discussion of the practice 
of the closed shop. i 
B. W. NAPIER * 


Law AND Economics. Edited by Ross CRANSTON and ANN SCHICK. 
[Canberra: Department of Law, Research School of Social 
Sciences, Australian National University. 1982. 220 pp. paper- 

` back, no price stated. ] 


It bas always surprised this reviewer that very little has been written in 
Australia on the economic approach to law. The conditions there are more 
conducive to such scholarship than they are in Britain where the law and 
economics field is now experiencing some growth. Many Australian law 
students are required to take a non-law degree contemporaneously with 
their legal studies, and law and economics is a popular combination. Also 
an increasing number of the younger economists in Australia have received 
their graduate training in North America where they will no doubt have been 
exposed to the literature, if not the personalities. So why has law-and- 
economics failed to take a hold in the Australian law school? One contribution 
to this volume (by Doyle) suggests that the infancy of Australian antitrust 
law is responsible for this state of affairs. The observation is, I think, correct, 
since antitrust is a natural subject with which to introduce economics into a 
law school’s curriculum and, perhaps more importantly, it provides the ' 
student with the incentive to take economics seriously. However, J am more 
inclined to the view that it is the insularity and timidity of Australian 
academics that is the principle factor—they, like most in Australia, will 
` only accept new ideas once they have been tried and tested overseas. For 
these reasons this book can be regarded as somewhat of a watershed, 
although those familiar with the literature will be disappointed with its 
contents. The fact that the volume is edited by Dr. Cranston is itself surprising, 
since he has shown himself in the past to be no friend of economics. 
Perhaps he is repenting and this is the first sign of his long-awaited conversion! 
If this is the case, this book is even more significant. 
The book contains the papers delivered at a workshop on Jaw and economics 
held at the Australian National University in November 1980. There are 13 
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papers in all, most commendably brief, grouped under six headings; Jaw 
reform, common law, regulation, consumer protection, tax and teaching. 
Most of these papers say nothing new or novel, and their quality as is to be 
expected in conference proceedings is variable. But this is not to diminish 
the enterprise or its publication. The dominance of North American scholars 
and the depth of their scholarship necessarily makes the scholar of another 
country adopt, at least during the initial period of his research, a reactive 
posture and the papers in this book should be evaluated in this light. Most of 
the papers provide a useful guide to the literature on the subject they discuss 
and a survey of the major issues and controversies. 

The most interesting section of the book is on law reform. The Australian 
Law Reform Commission (A.L.R.C.) under the chairmanship of Mr. Justice 
Kirby is placing increasing emphasis on the cost-benefit analysis of its 
proposals.? Its discussion paper Access to the Courts—II Class Actions (1979) 
sparked a great deal of criticism from business interests in Australia for 
ignoring the costs of its recommendations. Partly as a reaction to this, the 
A.L.R.C. sought the assistance of two economists (Brunt and Fels) to examine 
the economic aspects of class actions. Unfortunately, the paper by Brunt and 
Fels, which outlines their research plans, is far too brief and preliminary to be 
of any use to the general reader. The contribution by Swan provides one 
economist’s reaction to two recent A.L.R.C. reports—Humman Tissue T rans plants 
(1977) and Insurance Agents and Brokers (1980). The latter report is the first 
to reflect the A.L.R.C. commitment to cost-benefit analysis. It recommends 
a, modest form of insurance broker regulation designed mainly to ensure their 
financial probity and minimise the conflict of interests that may arise. when 
they act as agents for the insurer rather than the insured. Swan takes the 
A.L.R.C.’s economics to task for being pro-protectionist, anti-market and 
generally oblivious to the great (economic) harm that protective legislation 
can visit on consumers. He also accuses the A.L.R.C., quite incorrectly, of 
, hot fully canvassing the issues or examining the likely consequences of its 
proposals. Swan overstates his criticisms. The Report does consider in some 
detail the consequences of regulating brokers and its costs, although not 
always in a way that an economist would find convincing. 

The A-L.R.C. main case for regulating brokers was the problem of past 
insolvency—known losses totalled about $7-3 million during the 10-year period 
1970-79. Swan is probably right when he states that the significance of this 
problem was exaggerated by the Commission. But it is doubtful whether 
the solutions proposed by the Commission will result in any significant 
barriers to entry and the monopoly pricing that Swan (and the A.L.R.C.) so 
fear. In my view a more serious, and analytically more interesting problem, 
which was examined by the Commission, but ignored by Swan, was a broker’s 
potential conflict between interest and duty. A broker has a legal duty to act 
on his client’s behalf and to give his client impartial advice. However, a . 
broker may have arrangements with the insurer or receive his brokerage 
commission in a form that creates a conflict between his (pecuniary) interests 
and his legal duty to the insured. For example, he may choose an insurance 
contract for the client that offers the highest commission rather than the 
most favourable premium terms. Economists refer to this as the “ agency 
problem” and there is a body of literature that could have usefully been 
applied, but was not, to consider the issues and possible remedies to this 
problem. , i 

I tend to agree with Swan that the A.L.R.C. probably got its economics 
wrong and that many of its recommendations would not pass the cost-benefit 
ee a a 
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test that it purports to be applying. However, Swan’s piece suffers from the 
type of heavy-handed ‘criticism and overstatement that runs a serious danger 
of turning lawyers, and more importantly law reformers, away from 
economics. It has to be appreciated, and noted, that the A.L.R.C. is perhaps 


-the first law reform body in the Commonwealth to so wholeheartedly endorse 


economics and this is a significant advance in itself. 

The papers by, Kenny and Partlett (both lawyers) take up the issue of the 
alleged efficiency of the common law. Like most lawyers they are sceptical 
of its validity. Partlett’s contribution provides a somewhat rambling discussion 
of the recent work on the economics of tort. At one stage Partlett attempts 
to reformulate Posner’s thesis that judge-made law is efficient by restating 
it in a more “modest,” and I assume more acceptable, way. This modest 
version focuses on the efficiency of legal rules and ignores the costs of the 
legal system—judges act as if justice is free and it costs the litigants nothing 
to come to court. That is, the thesis looks at the “rules in isolation, to their 
inner economic efficiency, and not their impact as a system” (p. 75). The 
criticism that Posner’s hypothesis takes insufficient account of tort litigation 
costs is, on Partlett’s version, an irrelevant one. However, Partlett’s inter- 
pretation of the efficiency theory is simply incorrect. Posner’s writings make 
it quite clear that he believes that tort law does bring about the efficient level 
of deterrénce. The essence and major contribution of the efficiency theory 
is that it attempts to link legal doctrine to changes in the behaviour of those 
engaged in hazardous activities. The legal rules are therefore not considered 
in isolation and the test of the theory is not some vague transcendental one 
of “inner ” efficiency, but an empirical one of weighing measurable costs and 
benefits. Furthermore, the statement that legal costs have no place in the 
theory is again wrong. Time and time again Posner and other efficiency 
theorists, rationalise various tort doctrines by arguing that they economise on 
judicial and tort litigation costs, e.g. the preference for negligence over strict 
liability. 

There are several pieces on regulation. Albon (economist) presents a rather- 


‘lighthearted introduction to the economics of tenancy laws in the form of a 


not unlikely conversation between. two inebriated Australian academics. While 
this is not a serious piece its message is clear—that under some conditions 
tenants may be harmed by legislation designed to protect them—and the 
empirical work by Hirsch on the impact of American habitability laws 
provides some “hard” evidence in support to this proposition. Other papers 
cover the topics of standard form contracts, consumer and securities regulation 
(the latter providing a good and brief guide to recent work in the area) and a 
piece by Williams attempting to provide an economic interpretation of 
section 45 of the Trade Practices Act (which governs collusive arrangements 
and “ understandings”). A notable omission from most of these papers, and 
the book as a whole, is any reference to the recent literature on the economics 
of information which would certainly have generated additional insights.® 

Thé volume concludes with two pieces on tax Jaw—the use of the value 
added concept in tax policy and a rather broad-ranging discussion by Grbich 
on the potential contribution that welfare economics can make to tax cases— 
and a short paper on teaching a law and economics course in corporate Jaw. 

It is hard to see a big market for this book—it is perhaps best described as a 
book for the Jaw-and-economics scholar who has everything. 


CENTO G. SEE 
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MENTAL HEALTH Law: Maor Issues. By Davip B. WEXLER. [New 
York: Plenum Press. 1981. No price stated. ] 


PROFESSOR Wexler provides a critical analysis of what he terms the “ illimit- 
able therapeutic premise.” He explains the elasticity of the concept of 
“mental illness.” The definition is left entirely to the user and is dependent 
upon the norms that he employs. Nor is the inherent vagueness of the term 
saved by the ordinary additional requirement that a person must be dangerous 
or in need of care or treatment, for the term “ danger” is itself susceptible 
to wide interpretation and is, in any event, exceedingly difficult to predict 
accurately. According to the limitless therapeutic premise, “ once a deviant 
becomes subject to coercive state control, it is axiomatic that the period of 
such confinement must be indefinite—for as long as is necessary to effect a 
“cure.” ” Professor Wexler observes that we know very little of the effect 
that the therapeutic processing of deviants will have on their life chances. 
self concept and subsequent conduct. “ Comparatively speaking, for example, 
it may be that the stigma of a therapeutic label is a greater hindrance to 
the affected deviant than is the stigma of criminal conviction.” Professor 
Wexler borrows heavily from the ideologies of “ entitlement” and “ propor- 
tionality.” The ideology of entitlement, according to Professor Wexler, is the 
right to “criminal due process” procedures as a condition precedent to in- 
voluntary civil admission; “ proportionality” would require a finite period of 
confinement which is reasonably related to the gravity of the offending 
behaviour which resulted in hospital confinement. In developing these argu- 
ments Professor Wexler relies upon the importance of the concepts of punish- 
ment and retribution; once the need to punish is accepted as an assumption 
behind involuntary admission, it must follow that the individual is entitled to 
procedural safeguards as well as temporal limits placed upon the period of 
confinement. 

The English commentator will not be happy with these assumptions; nor 
will he accept the applicability of the language used by Professor Wexler such 
as “coercive state control” or the categorisation of certain psychiatric treat- 
ments as “cruel and unusual punishment.” The importance of an adversarial 
hearing is not wholly clear. There is no evidence that rigorous criminal pro- 
cedural safeguards would result in more informed or accurate decisions, or 
that they would offer better protection to the prospective psychiatric patient.t 
Indeed, studies in the United States have suggested that adversarial civil com- 
mitment proceedings have been perfunctory and highly mechanistic, lasting 
on average for only a few minutes; judges, magistrates and tribunals have 
sometimes shown themselves to be reluctant guardians of the liberty of men- ’ 
tally disordered people.2 There would also be concern for the prospective 
patient who would experience putative trial procedures, These procedures are 
markedly similar to those devised in the Victorian period where the process 
of certification through a magistrate was interpreted as both implicitly attach- 
ing moral blame to the individual and explicitly punishing him with judicially 
sanctioned loss of liberty. Finally, it is difficult to see the applicability: of the 
concept of “proportionality”? in respect of involuntary civil admission, be- 





1 Hiday, “The Role of Counsel in Civil Commitment: Changes, Effects and 
Determinants” (1977) J. Psychiatry and Law 551-569; Cohen, “The Function of 
the Attorney and the Commitment of the Mentally Ill” (1966) 44 Texas L.Rey. 
427-431; Andalman and Chambers, “ Effective Counsel for Persons Facing Commit- 
ment: A Survey, a Polemic and a Proposal’ (1974) 45 Mississippi L.J. 43-91. For 
a consideration of the role of the lawyer in Mental Health Review Tribunals in the 
English context see L. Gostin and E. Rassaby, Representing the Mentally Ill and 
Handicapped: A Guide to Mental Health Review Tribunals (1980). 

2 This argument is developed more completely in Gostin, “ Current Legal Con- 
cepts in Mental Retardation in the United States: Emerging Constitutional Issues” 
in Tredgold’s Mental Retardation (Craft ed., 12th ed., 1979). 
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cause it posits that one can measure a tariff in respect of an illness; civil 
admission may involve subtle concepts such as altered emotion or cognition 
and an evaluation of future behaviour; involuntary admission in England and 
Wales need not be based upon the identification of any observable or overt 
behaviour.’ It appears difficult, and inappropriate, to assess a tariff in these 
circumstances. 

Although one may reasonably question some of the assumptions made by 
Professor Wexler, his critique of the therapeutic premise is logical and well 
supported by objective evidence. Moreover, his analysis is very relevant to 
the Mental Health Act 1959 which delegates wide discretionary authority to 
medical practitioners. It would appear reasonable to fetter the exercise’ of 
that discretion with criteria for its use and procedural safeguards against its 
possible misuse. Mental health hearings need not be adversarial in nature, 
but would be meaningful only if they proceeded in accordance with the prin- 
ciples of natural justice and the Government provided adequate finance for 
representation and independent medical reports; such minimal requirements 
have already been established by the European Court of Human Rights.* 

Professor Wexler’s concern to see temporal limits placed upon therapeutic 
confinement is based upon the observation that long-term hospital care, far 
from benefiting the individual, has been shown to decrease his level of social 
functioning. While the use of a tariff principle and assumptions of punish- 
ment and retribution may be inapposite, there is a compelling case for limit- 
ing therapeutic confinement to a short period necessary for the purpose of 
intervening in a crisis, Thereafter, a heavy burden should rest on those seek- 
ing to continue the confinement to demonstrate that there is a good prospect 
of benefit from the treatment proposed. Professor Wexler states some old 
truths with fresh documentation and considerable perception. His book pro- 
vides a welcome insight into the rationale behind American mental health 
law and its practical importance to prospective psychiatric patients. 


LARRY GOSTIN * 


FRAGILE FREEDOMS. By THOMAS R. BERGER. [Toronto: Clarke, Irwin 
& Co. Ltd. 1981. xviii and 298 pp. (incl. index). $17.95.] 


Smce 1971 Thomas Berger has been a justice of the Supreme Court of 
British Columbia. This book, however, is the work of an advocate. In eight 
historical essays the author demonstrates with succeeding examples that the 
reasonableness and tolerance that most Canadians would attribute to them- 
selves have not always been vindicated in the conduct of public authorities 
or even in public opinion. From these examples he argues that a constitutional 
charter of rights and freedoms is a necessary shield for the protection of in- 
dividual rights and the protection of ethnic, religious and political minorities. 
The author idealises what he describes, with acknowledged debt to Sir Wilfrid 


3 For a discussion of the applicability of an “overt behaviour ” standard in 
mental health law see L. Gostin, A Human Condition (1975), pp. 33-35; Depart- 
ment of Health, and Social Security, A Review of the Mental Health Act 1959 
(1976), pp. 4-10; Review of the Mental Health Act 1959 Cmnd. 7320 (1978), pp. 
23-27. 

4 See Winterwerp v. Netherlands, Judgment of the European Court of Human 
Rights of October 24, 1979, Series A, No. 33. See also X v. United Kingdom, 
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* Legal Director, Mind (National Association for Mental Health). 


Nov. 1982] REVIEWS 727 
Laurier, as “a regime of tolerance,” and he quotes from F. R. Scott, one of 
Canada’s greatest advocates, a text that serves as his theme: “No citizen’s 
right is greater than that of the least protected. group.” Canadian history 
however, does not reveal in this regard the kind of self-conscious vigilance 
that has been professed in America since 1776. 

Under The British North America Act, 1867, the allocation of legislative 
authority between the national and provincial governments has been the 
distinctive feature of Canadian federalism, but Mr. Justice Berger succeeds 
in showing that for generations stretching back to the eighteenth century 
Canadians have always been aware that their future would be determined, in 
one way or another, by a division of powers and a division of interests. In 
separate chapters he traces the struggle of the Acadians and the Metis to 
retain their autonomy under the sovereignty of the Crown, despite a history 
of maltreatment and deracination. Elsewhere he reviews a litany of political 
and legislative assurances that linguistic and educational rights of French- 
speaking communities would be guaranteed in New ‘Brunswick, Ontario and 
Manitoba by the maintenance of separate schools:' it is a record of default. 
‘Yet another chapter explains the claims to aboriginal title advanced by the 
Nishga Indians on the Pacific coast, whose ancient interests in Jand and water 
were consumed by the Crown for settlement and development without 
equitable compensation. These divisions are the fabric of Canadian history. 

The British North America Act accords to the central government plenary 
jurisdiction “to make Laws for the Peace, Order, and good Government of 
Canada.” By this authority Parliament enacted the War Measures Act, which 
may be invoked by an unimpeachable proclamation of the federal Cabinet 
to permit government by order-in-council. Berger considers two groups 
against whom the force of this Act was levelled for purposes that were, 
arguably, peripheral to the statute’s objects. Japanese Canadians, who immi- 
grated to British Columbia during the nineteenth century and became sub- 
jects of the Crown, were unceasingly harrassed by white people who envied 
their mercantile interests. They were victimised by discriminatory practices 
in the provincial licensing authorities and they were denied the franchise 
until 1949, But under the War Measures Act Japanese Canadians suffered the 
most egregious indignity: during the Second World War they were dis- 
possessed of their property, interned without compensation far from their 
homes and, in some cases, banished from the country. 

During the ‘‘ October Crisis” of 1970, provoked in Quebec by the abduc- 
tion of ą British diplomat and the murder of the provincial Minister of 
Labour at the hands of a few political extremists, the War Measures Act 
allowed virtual suspension of the due process of law. The army was called 
out and hundreds of Canadians, most of them in Quebec, were treated to 
draconian powers of search, arrest and detention by police officers acting on 
the merest wisp of suspicion rather than reasonable and probable grounds. 

Berger also considers religious and political minorities that were affected 
by legislative or administrative abuse. Communists were given a double share, 
first in an amendment to the Criminal Code that contrived a ridiculous de- 
finition of unlawful associations and then in the notorious “ Padlock Act” of 
Quebec. This latter enactment prohibited the use of premises by communists 
and remained on the statute book for 20 years despite its manifestly invalid 
intrusion into the area of criminal law, which is reserved to the exclusive 
legislative authority of the Parliament of Canada. Jehovah’s Witnesses felt 
the force of administrative misrule when Maurice Duplessis, then the Premier 
and Attorney-General of Quebec, ordered the provincial liquor commissioner 
not to renew the liquor licence ‘of one Roncarelli, a Jehovah’s Witness and 
restaurateur who had annoyed the Premier by his habit of bailing Witnesses 
thrown in jail for distributing leaflets in violation of a municipal by-law. 

None of these essays focuses upon a single discrete event, though in each 
the narrative rises and falls with the enactment of legislation, the proclama- 
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tion of a law or litigation before the courts. Particular incidents illustrate a 
larger pattern of events and actions of enduring significance, a pattern that in 
the main suggests a tendency to govern by a policy of expediency when diffi- 
cult conflicts demand judicious and restrained action, Just how the Canadian 
Charter of Rights and Freedoms will affect the conduct of public business is 
quite unclear. Whether the Charter will be given effect as a guarantee of the 
rights and freedoms professed in it is equally uncertain. Berger’s case for the 
Charter is not conclusive, nor could it be, but it is well defended despite occa- 
sional lapses to partisan debate and rhetorical enthusiasm. Canadians do not 
unanimously support the Charter, and even its keenest proponents now doubt 
the efficacy of a document that in its final form includes non obstante clauses 
that permit one or another level of government to suspend the application 
of certain provisions for as much as five years. Moreover, the Charter does 
not revise the division of powers, and thus the aboriginal peoples, the two 
levels of government and the dominant linguistic communities will remain 
together in a state of tension. 

There is an irony that bears upon the title of this book. Fragile Freedoms 
was published between September 28, 1981, the date on which the Supreme 
Court of Canada delivered its Janus-like approval of the federal govern- 
Ment’s constitutional initiatives, and November 6,’ when the nation’s first 
ministers concluded the conference at which they renegotiated and modified 
some of the proposals that had been placed before the Supreme Court. The 
rigour of some provisions, notably those on discrimination, aboriginal rights 
and the rights of women, was diminished in a fashion that bears lasting 
testimony to the fragility of these notions. 

The polemical arguments in this book are not new, but the historical and 
political acumen with which they are delivered should distinguish this as one 
of the most articulate contributions to Canada’s current constitutional debate. 
Nobody since F. R. Scott has succeeded so admirably in presenting a three- 
dimensional view of social, political and legal questions that are often 
obscured in the heat of debate. It is a valuable work both for its consolidation 
of information and for its opinion. It is certainly a remarkable book from 
a judge. 


, 


Patrick HEALY * 


SENTENCING. By Hyman Gross and ANDREW Von Hirscu. [Oxford 
Oxford University Press. 1981. 397 pp. Hardback: £12-75, 
paperback £6-60.] 


“General interest in the topic of punishment has never been greater 
than it is at present and I doubt if the public discussion of it has ever 
been more confused.” 


These words are drawn from H. L. A. Hart’s now classic essay of the’ 1960s, 
< Prolegomenon to the Principles of Punishment.” They are words which 
apply ‘with even greater force in the 1980s. The intensity of contemporary 
interest in punishment can be measured not only by the sustained volume 
of scholarly writing on the subject, but also by the almost frenetic level of 
legislative activity concerned with the sentencing of offenders. Scarcely a 
jurisdiction in the common law world and beyond has not embarked on some 
revision of its principal statutes imposing punishment on those convicted of 
crime. This process of revision has seemingly reached its zenith in the United 
States. In recent years sentencing reform has occupied much of the time of 
most State legislatures while the United States Congress continues to deliberate 
on the introduction of a new Federal Criminal Code containing many contro- 
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versial sentencing provisions. This reform has occurred amidst a seething 
debate regarding the principles,of punishment to be applied and major con- 
fusion and uncertainty as to the impact upon society of the new sentencing 
laws. 

It is into this milieu that Hyman Gross and Andrew Von Hirsch have 
stepped with their edited volume Sentencing. The book comprises a set of 
readings which the editors believe “will help clarify the issues in a debate 
in which commitments run deep and views are often sharply at odds. Al- 
though we make no claim to neutrality on some crucial matters, we have 
taken pains not to impose a point of view through these readings. Our aim 
has been simply to provide an intellectual environment for further discussion 
that will allow all points of view their best expression.” 

These readings are, by the editors’ own choice, drawn exclusively from 
American sources and usually from materials published previously during the 
1970s. A notable exception is H. L. A. Hart’s essay mentioned earlier which 
is the first reading in Part I of Sentencing where basic philosophical questions 
about the nature and purpose of punishment are reviewed. Part I, like the 
other six parts into which the readings are organised, is introduced by a 
short and pithy commentary by one of the editors and concluded by referen- 
ces to suggested further readings. A listing of the titles of each of these 
parts affords a rapid guide in this review to the scope and contents of 
Sentencing—I. Basic Questions: An Introduction; II. The Personalized Sen- 
tence and its Critics; III. Deterrence and Incapacitation; IV. Desert; V. Con- 
trol of Discretion: Guidelines and Standards; VI. The Choice of Decision 
Maker; VII. How Severe? 

Among the authors whose work appears in Sentencing are many house- 
hold names in the field like Johannes Andenaes, Alan M. Dershowitz, Donald 
R. Cressey, Marvin E. Frankel, Don M. Gottfredson, Norval Morris, David 
J. Rothman, Leslie T, Wilkins, James Q. Wilson and Franklin E. Zimring. 
The editors are themselves well known and highly regarded authors on the 
subject covered by their book and several of their writings appear in various 
parts of Sentencing. Hyman Gross, a Senior Research Fellow of Corpus Christi 
College, Cambridge, has included excerpts from his book A Theory of Criminal 
Justice (1979), while Andrew Von Hirsch, a Professor at the Graduate School 
of Criminal Justice, Rutgers University, Newark, is represented. by three 
pieces, including sections drawn from his influential book Doing Justice: The 
Choice of Punishments (1976). This book, in combination with Von Hirsch’s 
other work on topics like the abolition of parole, has placed him among 
the vanguard of the so-called “ Just or Commensurate Deserts School of 
Punishment.” This School, with its emphasis upon the principle that the 
severity of punishment should, as a matter of justice, be commensurate with 
the seriousness of the offence, has gained an increasing sway. over the philoso- 
phical and operational dimensions-of sentencing, largely at the expense of 
the Rehabilitative School of Punishment. The selection of readings in Sen- 
tencing does, to a degree, indicate the preference both editors feel. for the 
Commensurate Deserts School—on this crucial matter “ they make no claim 
to neutrality ”—but their point of view is in no way imposed upon the reader. 
Indeed, Sentencing is a carefully crafted book which gives the reader a 
balanced and comprehensive opportunity to understand the key issues under 
review in the modern debate on the subject of punishment. This reviewer 
knows of no other single book which provides such a set of readings. 
Sentencing is therefore an excellent teaching tool which will undoubtedly 
stimulate the “intellectual environment” required for lively student 
discussion. 

Despite these most positive qualities, Sentencing does have certain limita- 
tions, the most serious of which, in this reviewer’s opinion, is the defect 
built into the selection of readings by the editors themselves. Although 
apparently tempted to “ widen the scope of the debate with more selections 
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from the literature of other countries” the editors, as noted above, decided in 
the interests of shaping the focus of their book to choose mainly from the 
writings of authors working or publishing in the United States. 

This sharpness of focus means that, by design, Sentencing is a book of 
primary interest to American readers. While non-American academic, profes- 
sional and lay audiences will find the readings on the philosophy of punish- 
ment contained in Sentencing to have a universal appeal, the same cannot 
necessarily be said about those readings which consider the ‘applications of 
this philosophy to the daily operations of the American criminal justice 
system. Few would dispute that this system remains in a state of almost 
continuous crisis, with escalating rates of crime and over-burdened criminal 
justice agencies. As David J. Rothman points out in an essay contained in 
Part VII of Sentencing, a certain element of this crisis can be explained 
historically by American sentencing practices: 


“In this country, in which industrial processes are a lot more highly 
developed than anywhere else, sentences for crimes are two to three times 
as long as those passed in any other Western nation. The culture most de- 
voted to the idea that time is money is most casual about dispensing terms 
of five, ten, twenty years. Where European countries dish out time in 
spoonfuls, we give it out in buckets. Where they sentence for one to 
two, we give ten; where they give five, we give twenty.” 


Arthur Rosett and Donald R. Cressey also comment, in a work included in 
Part VII of Sentencing, on the severity of the punishments awarded those 
who commit offences in America: 


“The American criminal justice system actually imprisons only a small 
proportion of the population, but the proportion is higher than it is in 
European nations. Worse, the proportion of citizens that the system 
directly threatens with lengthy imprisonment is staggering. If everyone 
arrested were pushed through the system, the United States would be a 
nation of Convicts. Each year there are over nine million arrests for 
offences other than traffic violations of which approximately three million 
are for felonies—certainly a society that places so many people in 
jeopardy has a very severe criminal jaw.” 


Such severe laws and sentencing practices appear remarkably resistant to 
change in the United States, even though their principal philosophical under- 
pinnings seem to have shifted of late. Determinate penalty systems, imposing 
legislative restrictions on the traditional exercise of discretion by sentencing 
judges and other decision makers like parole boards, have been introduced in 
many United States’ jurisdictions during the 1970s in the names of deterrence, 
incapacitation and commensurate deserts. While it may be too soon to judge 
the full effect of these new penalty systems, there is no doubt that America 
is on the verge of a prison construction boom as the United States prison 
population grows nearly 15 times faster than that of the nation as a whole. 
A Criminal Justice Construction Reform Act now pending in the United 
States Congress, and supported in principle by the Reagan administration, 
would allocate $6.5 billion (U.S.) over the next five years to prison building 
projects across the country. 

Facts like these will probably persuade many readers of Sentencing that 
alternatives should be found to the American way of punishing criminals. 
It is unfortunate for such readers that the existence of some possible alter- 
natives is likely to remain a mystery because of the editors’ decision not to 
include selections of foreign writings on the subject of punishment. For 
example, many European nations place substantial reliance upon fines rather 
than imprisonment as a form of punishment for even the more serious cate- 
gories of crime. The most sophisticated use of the fine occurs in Sweden 
where “ day fines ” are attuned to the principle of commensurate deserts. The 


\ 


Nov. 1982] >` E REVIEWS oe : Z 731 


' Scandinavian countries, and the Netherlands, have long avoided the use of , 
lengthy terms of imprisonment as a deterrent or incapacitative device for 
crime. ' 

Tt would have been refreshing to find in a book like Sentencing mention of 
these and other comparative developments, including some very close to the 
American heartland: For: instance, since 1974 the Law Reform Commission 
of Canada has published ‘a number of lucid reports on sentencing which . 
recommend, among other things, that the ‘Canadian Criminal Code adopt a 
penalty system based upon the principle of reparative justice. Under this 

` system, the use of imprisonment would be restricted to only the most serious 
offences and the main emphasis of sentencing would be upon the provision 

-of reparation to the victims of crime. Even though some sharpness of focus 

might have been lost in Sentencing by the inclusion of these and similar 

materials drawn from outside the boundaries of the United States, the over- 
all product would, in this reviewer’s opinion, have had a far broader impact 
and reach. 

In sum, Gross and Von Hirsch have produced a book which is rich in con- 
tent and sound in structure. The reader of Sentencing will enjoy its clarity 
of expression and be challenged by its intellectual quality. Inevitably, some 
readers will question the editors’ final choice of works to be included in the 
book and especially the focus upon American writings. But Sentencing un- 
doubtedly provides one of the most complete frameworks to date “for the 
discussion of the the mounting complexities which now surround the 
institution of criminal punishment” (H, L. A. Hart, p. 7). i 


D. CHAPPELL * 


LAw AND RELIGION: THE JEWISH EXPERIENCE. By Z. W. FALK. 
[Jerusalem: Mesharim Publ. 1981. 238 pp. $10.00.] 


Tas latest work by Professor Z. Falk of the Hebrew University is an 
extension of his study Erchai Mishpat Ve-Yahadut (“ Legal values and 
Judaism ”). It is by no means easy to describe the work for it is a collection 
of short chapters, dissociated from each other, not quite amounting to a 
composite philosophy. It -is an attempt at conveying traditional subjects of 
jurisprudential debate in the light of Jewish Jegál thought. It attempts too 
much and, though in the opinion of this reviewer fails, it does raise many 
thought-provoking concepts in the: maelstrom of its discourse. Both the 
application and translation of concepts of legal philosophy to traditional 
Jewish legal thought and Falk’s understanding of the Halachic tradition raise 
many issues open to argument. The work is one of views and opinions as 
opposed to scholarly examination ‘and, as a result,- both jurisprudence theory 
and Halacha undergo some distortion. Despite occasional expressive passages 
there is a tendency to a lack of clarity when dealing with essentials. The 
question “ what is law? ” or “ what is religion? °% is not examined. Where 
the distinction between “ religious prohibitions ” and “ monetary matters ”’ is 
` discussed no mention is made of the Halachic rule which subsumes the 
foreign law into Jewish law exclusively as regards the latter category. The 
nature of the concept of “ religion” in Judaism’ is not discussed. The style 
is argumentative and apologetic but -not objective nor academic, however 
impressive the range of source materials cited. Many examples. of complex 
issues of Jewish law will be incomprehensible for the uninitiated English 
reader. Vast theses of general philosophy are covered in note form over few 
pages. It is impossible to read the book without a thorough examination 
of the sources. Sometimes the relationship between a given concept and the 
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note is questionable. The emptying of the text of these sources, leaving the. 
English reader with a laconic note, smoothes over much that need be 
discussed. ; 

As regards Jewish sources most are Biblical or Talmudic, few modern. 
Though the author exhibits a wide general philosophic background he neglects 
particular concepts that legal philosophies consider‘in depth. Thus Hart and 
Fuller receive only passing reference, ‘The Morality of Law” hinted at; 
the Positivists referred to sparingly; Natural law theory is only considered at 
a ‘tangent; Austin and Bentham are mentioned but “act” and “rule” 
utilitarianism are not; concepts of punishment (a major omission) are not 
considered either in general jurisprudence or in the Jewish law sources. 
Kelsen’s “Pure theory” is not discussed though the author writes using 
such catagories as “ validity” and “efficacy”; though legal realism is 
mentioned, there is no examination of such concepts as rule scepticism or 
fact scepticism; the Scandinavian realists (Hagerstrom, Olivecrona, Ross) 
receive no mention at all despite a chapter on language; Hart’s Concept of 
Law is only referred to in reference to the idea of rules of recognition; the 
section on liberty makes no mention of Mill; modern theories of Dworkin, 
Rawls are not considered—this being a major fault in chapters dealing with 
, “disobedience ” and “ authority ” (where Raz’s work, The Authority of Law 
is not cited). Most surprisingly, in relation to an understanding of the particular 
qualities of Jewish law, no examination is made of the historical school of 
jurisprudence, and finally there is no chapter or discussion of theories of 
justice (modern works such as Rawls’s A Theory of Justice are not men- 
tioned). In addition to omissions on legal philosophy there are factual omis- 
sions—such as in the chapter on “ Disobedience.” In reference to civil and 
religious disobedience the primary example of justifiable breach of the law 
repeatedly given in Jewish law sources is not related: that of Elijah and 
the prophets of Baal at Mt. Carmel. In Elijah’s zeal to uproot Baal worship 
and to sanctify the One true Deity he broke the law (justifiably) on the 
question of “ setting up high places.” 

Falk’s aspiration to create a Jewish law philosophy, to discover the values 
upon which the law should be founded—is to be commended. Topics such 
as democracy, liberty, equality, disobedience, authority, legalism, language, 
logic, human nature, acts, indicate the expanse of thought but the tendency 
is to seek Jewish law sources which parallel modern liberal ideas with which 
- the author concurs. Often these sources are subsidiary but for the sake of 
the thesis become major themes. The author’s aim is to transform Jewish 
law by seeking out philosophical basic concepts which underly it so that it 
can function as a modern system which can be acceptable to all Jews in 
a pluralistic reality. He calls his position “religious humanist ” as opposed 
to the orthodox position which he terms “ religious positivist *—though he 
does not explain these terms adequately. The flexibility which he would like 
to bring to Jewish law to satisfy modern democratic concepts is in opposition 
to the “ rigidity” and “legalism” of the orthodox establishment. Indeed, 
in the context of modern Israel, the author is making a political statement 
in a delicate area. 

His approach is an examination of modern values as expressed in law, e.g. 
human rights legislation, which become models and standards to which Jewish 
legal concepts should gravitate. Instead of Jewish law as an autonomous 
system (which may or may not contain the highest ethical or social values), 
the author wishes to find in it the values which he considers essential, Thus 
modern concepts of democracy, liberty, and equality are to, be clothed in 
Halachic texts. Clearly no incisive view of Halachic values can be gleaned 
by such an approach. There is also a naivity in the request that theré “ must 
be pluralism ” or “ tolerance” of non-orthodox strands in Judaism when no 
indication is given how one religious legal system (Halacha) can deal with 
contradictory directives, Professor Falk writes of a lack of efficacy. of religious 
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Jewish law -yet advocates a “ selective submission to the yoke of the com- 
mandments which will eventually lead -to further observance.” Yet surely 
this’ approach will only further undermine and dismantle the structure’ he 
seeks to raise. 

This book contains some insights but it does not achieve a new philosophical 


theory ‘of Jewish Jaw. \It distorts Jewish law in its search for an acceptable . . 


model and it does not do justice to the. many varied schools of jurisprudence. 
Whatever the failings though of this work, the questions it raises, the subject- 
matter itself, must provide the basis for much of the discourse that will 
~ eventually build new concepts of law. and niet which will resonate in the 
modern Jewish state. 

* DAVID SCHONBERG * 


MacGILLIVRAY AND PARKINGTON ON INSURANCE LAW RELATING TO 
ALL RISKS OTHER THAN MARINE. Seventh edition by MICHAEL 
PARKINGTON, ANTHONY- O’Dowp, NicHotas Lxcu-Jones and 
ANDREW LONGMORE. [London: Sweet and Maxwell. 1981. 
cxxiv and 975 pp. (incl. appendix) plus. index. £65-00.] 


_OF the many curiosities of English law perhaps the greatest, to this reviewer 
at least, is the doctrinal unwillingness of the courts to recognise the crucial 
Tole played by insurance in virtually every dispute concerning injury to persons 
or property. One consequence of this attitude is that the present rules for loss 
allocation are based on false premises; another is that the growth of waste- 
ful suits ‘between insurers has been encouraged; a third is that on the rare ~ 
occasions in which the courts have attempted to look at the insurance position 
of the parties they have done so in the dark and thus often reached the 
wrong conclusions, ‘as indeed happened in Lamb v., Camden L.B.C. [1981] 2 
All E.R. 408. Why this should remain the case in present times is not clear. 
One possible explanation may be judicial faith in the self-regulating abilities 
of the -insurance industry, which in turn may shed light on the all too 
frequent decisions in which ‘the insured is treated as little more than an 
upstart in daring to challenge the array of shabby defences pleaded against 
him. The net result is that insurance law is widely regarded by practitioners 
and academics as a series of rules inherently unsuited to analysis, and the 
majority of insurance texts reflect and further that view. For these reasons, 
all those requiring a deeper understanding of the subject can only welcome a 
new edition of MacGillivray and Parkington. 

The sixth edition of MacGillivray, published in’ 1975, was the first to be 
produced by the present team of editors,,and proved to be a milestone. Much 
of the historical material permeating older editions. was replaced by detailed 
discussion of modern cases, while the tradition of citing U.S. and Common- 
wealth authorities was retained. The’ result was a thoroughly lucid and readable 
account of the law, supplemented by predictions on uncertain areas based on 
decisions in other jurisdictions, which received critical acclaim. The new 
edition is primarily an update of that edition, although the chapter on 
subrogation has been entirely rewritten and-the previously enormous chapter- 
on life insurance has been reduced by some 80 pages by the omission of the 
sections on incapacity, bankruptcy and succession. Amongst the most im- 
portant developments fully covered in the text are Megarry J.’s restatement of 


the definition of insurance in Medical Defence Union v. Department of Trade, 


[1979] 2 All E.R. 421, the adoption by the Court of Appeal of the “ prudent 
insurer ” test for non-disclosure in Lambert v. C.I.S. [1975] 2 Lloyd’s Rep. 485 
(which, incidentally, denied the view expressed in the sixth edition that this 
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test was applicable only to non-life cases) and the clarification of the principles 


of contribution between insurers in Commercial Union v. Hayden [1977] 1. 


All E.R. 441. In total there are some 50 or so important textual amendments 
to take account of recent authorities, and, as far as English and Scots cases 
are concerned, the coverage is exhaustive, Nevertheless there are a number 
of important overseas authorities omitted. Perhaps this is not a matter to be 


- stressed as the work is primarily one on English law, but some mention could 


vhave been expected of Ledingham .v. Ontario Hospital Services Commission 
(1974) 46 D.L.R. (3d) 699 in the chapter on ‘subrogation, of the recent 
Canadian authorities dealing with loss caused by the insured’s unlawful act 


‘(Fire and All Risks v. Powell [1966] V.R. 513 continues to be disregarded 


here) and of the application of the new doctrine of unconscionability to 
settlement contracts in Pridmore v. Calvert (1975) 54 D.L.R. (3d) 133 and 
Beach v. Ames (1978) 82 D.L.R. (3d) 736. 

While MacGillivray and Parkington continues to be. a fine practitioners’ 
work, its academic attraction ‘is patchy. Thus some chapters demonstrate good 
‘critical insight while others are content to lay down the law. To give some 
glaring examples of the latter; the Law Commissioners’ pioneering (albeit 
unsatisfactory) attempts to reform the law of non-disclosure are glossed over 
while its more radical recommendations for warranties receive no mention 
at all, Megarry J.’s profoundly unsatisfactory judgment in Medical Defence 
Union is accepted without comment, and the bizarre: “transferred agency ” 
rule arising from Newholme Bros. v. Road Transport and General Ins. 


` [1929] 2 K.B. 356 gets no critical attention whatsoever. It may be pointed out 


that the text is not intended to be a blueprint for reform, yet these are areas 
‘in which change is actively being considered. On occasion this sort of myopia 
affects the handling of practical matters, for example, the likely consequences 
of the adoption of the 1977 Codes of Practice and of, the appointment of 
the Insurance Ombudsman in 1981. These issues are of course matters of 
taste and object, and detract only mildly (and, for the practitioner, perhaps 
not at all) from the overall quality of what remains by a long way the best 
work in its field. However, there may be an independent problem of market- 
ability, for the new edition pays scant attention to the increasing statutory 
regulation of insurance. The provisions of the Insurance Companies Act 1981 
are outlined (although why the publishers chose to go to print before this 
had passed into law, thereby repeating the mistake of the sixth edition, must 
remain a mystery), but ‘the Policyholders Protection Act 1975 goes 
unmentioned and all that the reader is told of the Insurance Brokers (Regis- 


-. tration) Act 1977 is that it exists. The reason for the lack of coverage is the 


publishers’ stated intention to produce an Encyclopedia of Insurance Law in 
1982, MacGillivray being confined to contractual aspects. This, however, is 
hardly a satisfactory explanation, for the real justification of a new edition 
after six years can only be statutory developments, and it might have been 
better to await governmental reaction to the Law Commission’s proposals 
before rushing into print. For those possessing the previous edition, an outlay 
of £65 might appear to be too expensive a luxury, although for those without 
it this new edition is indispensable. 
ROBERT MERKIN* 


CRIME AND THE CRIMINAL Law. Second edition, by BARBARA 
Wootton. [London: Stevens, 1981. xii and 119 pp. £5-00 
paperback.] 

A Lor has happened to the penal system since 1963. Or has it? Depi 


sporadic flurries of legislative action, administrative reform and judicial 
pronouncement, have underlying assumptions and principles really changed 
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to any substantial degree? Lady Wootton’s’ revision of the Hamlyn iectures, 
that she delivered 18 years ago confirms one’s uneasy suspicions that the 
answer must be a negative one. The author has proceeded by way of post- 
scripts to-each of her four chapters rather than by revising her original text. 
This method has two advantages. First, it can clearly be seen. that Lady, 
Wootton, now in her 80s, has lost little if any of her mental sharpness or of ° 
her capacity for acute observation and criticism. Secondly, we can also see, 
with stark and depressing clarity, the extent to which old problems have 
resisted well-meaning attempts to find'solutions, and how all good intentions 
need to be, but all too seldom are in policy making contexts, undefpinned both 
by clarity of thought and’ by adequate information about the operative factors 
underlying the problem in hand. 

The author writes from the vantage point of her combined experiences 
over many years of being social scientist, magistrate and legislator. It is not 
necessarily the case, of course, that an amalgam of several sets of experience 
is conducive to clarity of insight; sometimes it merely results in muddle and ` 
self-contradiction. But with Lady Wootton the chemistry works well to provide 
us with a clear and subtle analysis, and one which has stood the test of time. 
The author is essentially a liberal humanist, impatient of dogma and of 
woolly thinking, and anxious for sentencers both to be better trained (she © 
ignores Lord Devlin’s well-known antipathy towards the prospect of ‘turning 
judges into “ experts”) and to have access to more and better prediction 
studies which would enable them to optimise the rationality of their decisions. 
Her views on the prospective cut-backs in the Home Office Research Unit are 
unstated, but can readily be guessed. She is scathing about stereotyped 
conceptions of criminality and non-criminality and, more particularly, of 
Lord Devlin’s famous distinction between “real crimes” (“sins with legal 
definitions ”) and “ quasi-crimes.” Mens rea, she suggests, has “got into the 
wrong place.” It should not be taken as relevant to the process of deciding 
whether an act is or is not criminal, but should come into play at the point of 
considering the appropriate action needed to prevent a recurrence. Thus the 
proliferation of offences of strict liability should, if anything, be encouraged 
rather than deplored—provided that we accept the author’s central proposition 
that the object of criminal law should be preventative rather than punitive. 
This view, she insists, is not to be equated with “softness.” Nor does it mean 
handing over the job of sentencing to psychiatrists; preventative sentencing 
should remain in the hands of judges and magistrates, informed by adequate 
statistical information about probable consequences. 

The book is replete with memorable phrases, often directed at exposing 
the falsity of untested assumptions and unquestioned procedures. Thus, of 
cross-examination in the context of an adversary trial process, she observes 
that “no scientist would expect to extract the truth from opposite distortions.” 
Of the introduction of varying retirement ages for different levels of judge 
she suggests, perhaps a little cynically, that “apparently the underlying 
principle is that the risks of senility vary inversely with the elevation of the 
post occupied.” 

The postscripts to the chapters are, in one sense, disappointing, for the 
very good reason that fundamental change and reappraisal has been so 
conspicuous ‘by its absence. It is, nevertheless, well worthwhile to read the 
author’s observations on the chronic and continuing failure of penal policy 
reformers to slow down the accelerating crime rate and find rational answers 
to perennial problems, such as how to cope with psychopaths. Things have 
happened recently which are highly relevant to her theme. May we perhaps 
hope for a third edition which would accommodate references to such 
matters as inner city riots and the handling of the Peter Sutcliffe trial? 

. Gavin Drewry* 


* Lecturer in Sociology, Bedford College. > ` : “an, 
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Unrtep STATES, Common MARKET AND INTERNATIONAL ANTITRUST: 
A COMPARATIVE GUDE: By Barry Hawk. [New York: Har: 
court, Brace Jovanovich. 1982. 946 pp. No price stated.]_ - 


` Tuts is.an odd book. On the one hand it is perhaps not a book at all as 


it is easily dismantled, coming in something called “Bindercraft.’ On the 
other: hand itis ‘perhaps three different books on only distantly , related 
subjects. The’ first section is an exhaustive 400-page study of American 
antitrust applicable in international transactions. Hawk’s discussion of the 
Alcoa-Timberlane decisions on: ‘jurisdiction is excellent. Lucid also is his 
account of the Noerr-Pennington decision on, procuring foreign legislation. 
It is designed for the spécialist practitioner—for criticism of the law, though 


not absent, is sparsé—and it will serve him well. 


_ The second section, also approaching 400 pages, is an account of E.E.C. 
antitrust written for the reader who is already familiar with U.S. antitrust. 


` Again, the main audience is U.S. antitrust lawyers advising U.S. firms on 


their international activities. The author makes. the interesting judgment at 
page 427 that European law is “. . . clearer and more readily ascertainable 
to business and lawyers than is true in the United States.” A few pages 
later the exposition begins, “ Article 85, which corresponds roughly to 
section 1 of the Sherman Act, ... ” which gives a fair indication of the 
style and method of analysis. There are long quotations from cases, for 
this is partly a book of materials as well as a treatise. The section on joint 


* ventures for example is virtually nothing’ more than ‘a reprint of two 


(edited) decisions of the European Commission. The main contrasts between 
the two systems are dutifully noted. For example, specialisation agreements 
are anathema under the Sherman Act but. encouraged in Europe; yet 
territorial restrictions are more leniently treated in the United States after 
Sylvania than in Europe, where territoriality usually means nationality, and 
so strong Commission disapproval. The comparison at page 681 and following 
of section 2 of the Sherman Act with Article 86 of the Treaty is interesting. 


- For example Europe is less obsessed with’ percentage market share than is 


the United States and most economists would think that appropriate. 
The third section of the book has the indigestible title “International . 


, Regulation of Restrictive Business Practices and Transfers of Technology; 


Developing Countries; and International Consultation” and Co-operation.” 
Nevertheless it is the merest sketch of the subject, if indeed there is an 
ascertainable subject at all. Most of the 35 pages consist of either digests of 
reports of international bodies or accounts of scholars’ descriptions of the 
politics of regulating multinational companies. So if the reader either is a 
European antitrust practitioner who worries about falling foul of American 
law or is an American who worries about stumbling into E.E.C. law 
problems then this book can be recommended. Reviewers aside, only a. 
madman sits down and reads a 900-page book on antitrust. If the reader is 
such a madman I can reassure him that Professor Hawk’s prose, while not 
making this prospect more alluring, has at least not made it any worse. 


kA W. BisHop* . 





* Lecturer in Law, London School of Economics and Political Science. 





